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PROCEEDINGS 


IK  THE 


Supreme  Court  and  Court  of 
Errors  and  Appeals 


IN  REFERENCE  TO  THE 


Death  of  Mr.  Justice  Garretson. 


On  the  4th  day  of  June,  1907,  on  the  opening  of  the  June 
Term  of  the  Supreme  Court,  the  de^h  of  Mr.  Justice  Garret- 
son  was  announced  by  Attorney- General  McCarter,  who  said 
that  it  had  taken  place  on  the  previous  day  (June  3d)  at  his 
late  residence  in  Morristown.  That  at  this  time  he  was 
unable  to  make  adequate  expression  of  his  feelings,  he  moved 
the  appointment  of  a  committee  to  prepare  suitable  resolu- 
tions, which  committee  should  report  on  the  opening  of  the 
Court  of  Errors  and  Appeals. 

Chief  Justice  Gummere  then  paid  a  touching  tribute  to 
the  memor}'  of  his  late  associate  and  said  that  the  loss  to  the 
state  and  bar  in  the  death  of  Mr.  Justice  Garretson  was  so 
entirely  unexpected  and  unlooked  for  that  he  would  not  at 
this  time  attempt  to  give  expression  of  his  feelings  and  those 
of  his  associates.  He  appointed  the  following  committee  as 
moved  by  the  Attorney-General :  Robert  11.  McCarter,  Ben- 
net  Van  Syckel,  Gilbert  Collins,  James  B.  Vredenburgh  and 
Alvah  A.  Clark. 

On  Tuesday,  June  18th,  1907,  at  the  opening  of  the  June 
Term  of  the  Court  of  Errors  and  Appeals,  the  Attorney-Gen- 
eral addressed  the  court  as  follows : 
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YouE  Honors — Just  one  year  ago  this  eminent  tribunal 
paused  in  the  ceremony  of  opening  the  June  Term  to  pay 
tribute  to  the  memory  of  one  of  its  oldest  and  most-beloved 
members,  who  had  then  recently  been  called  by  the  grim 
messenger,  death.  One  of  the  most  sincere  mourners  on  that 
occasion  was  Mr.  Justice  Garretson.  Little  did  he  or  any  of 
us  suppose  that  at  this  early  day  we  should  be  called  upon  to 
pay  a  similar  tribute  of  respect  to  his  memory.  True  it  is, 
however,  that  on  the  third  day  of  this  present  month,  in  the 
prime  of  his  activity,  and  almost  without  warning,  Abram 
Quick  Garretson,  for  seven  years  a  most  useful  member  of 
this  tribunal  and  of  the  Supreme  Court,  departed.  His  had 
been  a  distinguished  career.  Bom  in  1842,  he  graduated  from 
Rutgers  College,  for  which  he  always  cherished  a  warm  re- 
gard, at  the  head  of  his  class  at  the  age  of  twenty.  He  was 
prosecutor  of  the  great  county  of  Hudson  for  two  terms,  and 
performed  the  duties  of  that  most  important  office  with  such 
fidelity  and  distinction  that  he  was  then  promoted  to  the 
position  of  law  judge,  and  it  can,  without  any  exaggeration, 
be  said  that  he  gave  to  that  position  a  dignity  and  place  it 
never  before  possessed.  These  same  oflBces,  in  the  perform- 
ance of  whose  duties  he  spent  fourteen  busy  years,  gave  him 
a  splendid  training  in  criminal  and  probate  law.  Seven  sub- 
sequent years'  active  practice  at  the  bar  in  the  greatest  variety 
of  civil  suits,  and  with  a  clientele  of  influence  and  importance, 
rounded  out  his  preparation  for  the  honor  of  a  place  upon  this 
distinguished  bench,  and  how  courteously,  modestly  and  faith- 
fully he  performed  his  duties,  either  in  this  chamber  or  at  the 
circuit,  we  of  the  bar  remember  now  all  too  sadly,  and  your 
Honors  recall  with  affection  and  pride.  Every  member  of  the 
committee  appointed  by  the  Supreme  Court  to  prepare  a 
minute  expressive  of  the  feelings  of  bench  and  bar  alike  of 
this  sad  event,  was  a  personal  friend  of  Judge  Garretson,  but 
so,  too,  was  every  lawyer  who  ever  knew  him.  It  has  seemed 
fitting  to  the  committee  that  perhaps  the  warmest  of  any  of 
his  professional  friends  should  read  this  resolution,  and  with 
the  court's  permission  I  will  ask  Mr.  James  B.  Yredenburgli 
to  do  so. 

Mr.  Vredenburgh — From  the  committee  appointed  by  the 
Supreme  Court,  I  beg  leave  to  submit  the  following  resolu- 
tion : 
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Resolved,  That  we  earnestly  deplore  the  sudden  death  of 
Hon.  Abram  Q.  Garretson,  a  Justice  of  the  Supreme  Court  of 
this  state. 

His  modesty,  kindness  and  social  qualities  endeared  him  to 
all. 

Gifted  with  a  penetrating  intellect,  his  lucid  comprehensive 
mind  and  power  of  simple  concise  expression  made  him  emi- 
nent at  the  bar  and  on  the  bench. 

A  man  of  high  ideals,  of  honest  purposes  and  in  whom  a 
spirit  of  justice  visibly  dwelt. 

Unassuming,  plain  and  true  in  speech,  not  his  the  graces 
of  rhetoric,  "But  simply  truth  his  utmost  skill.^^ 

Blameless  in  his  private  life,  a  faithful  husband,  an  indul- 
gent father,  a  devoted  friend,  he  was  imiversally  beloved  and 
honored  as  a  citizen,  as  a  member  of  the  bar  and  as  an  official 
of  this  state. 

His  whole  character  commanded  respect  and  admiration. 
We  respectfully  ask  that  this  resolution  be  spread  upon  the 
minutes  of  the  court  and  printed  in  the  law  reports. 

EoBERT  H.  McCarteb, 
B.  Van  Syckel, 
Gilbert  Collins, 
James  B.  Vredenburgh, 
Alvah  a.  Clark. 

I  desire  to  add  to  the  resolution  I  have  just  read  my  tribute 
as  a  friend. 

Judge  Garretson  was  my  friend  for  many,  many  years.  In 
1866  he  had  completed  his  studies  with  Chancellor  Zabriskie, 
and  was  managing  clerk  for  Hon.  Robert  Gilchrist,  afterwards 
the  Attorney-General. 

I  was  in  the  office  of  Justice  Joseph  F.  Randolph.  Our 
offices  were  in  the  same  building.  We  formed  a  warm  friend- 
ship, broken  only  by  his  death. 

From  1866  until  he  was  married  in  1879,  a  period  of  over 
twelve  years,  we  lived  in  the  same  house,  ate  at  the  same  table, 
moved  in  the  same  circle  of  friends,  and  practiced  our  pro- 
fession in  the  same  courts.  We  were  together  in  many  of  our 
leisure  hours.  We  were  partners  in  business  for  nearly  thirty 
years.  The  dissolution  occurred  when  he  was  appointed  a 
Justice  of  the  Supreme  Court  in  1900. 
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He  was  a  brave  man,  mentally  and  physically.  He  bore 
misfortune  without  complaint,  success  without  elation.  In 
middle  life  he  faced  death  in  its  most  dreaded  shape  without 
flinching.  I  saw  no  change  in  his  conduct,  except  that  after- 
wards he  had  not  the  same  capacity  for  labor. 

He  was  a  conscientious  man  in  the  performance  of  all  the 
duties  of  life.  He  had  that  instinctive  sense  of  honor  and 
integrity  which  simply  knew  no  other  path.  He  was  punctual 
in  all  his  engagements  with  his  friends,  as  well  as  with  others ; 
liberal  in  his  views  of  men  and  things;  temperate  in  his 
habits. 

He  was  a  wisely-educated  man,  a  great  reader,  a  lover  of 
books.  He  early  commenced  the  purchase  of  standard  works, 
and  his  library  is  perhaps  the  best  selected  private  library  in 
the  state. 

He  was  a  most  modest,  unassuming  unselfish  man. 

As  a  friend,  he  seemed  to  me  almo&t  perfect.  His  friend- 
ship was  unwavering,  and  its  sincerity  without  a  shadow  of  a 
change.  He  was  a  kind  friend;  you  always  received  sym- 
pathy and  comfort.  He  was  patient — so  patient;  I  have 
never  known  so  patient  a  man  as  he  was  with  his  friends. 
Nothing  they  could  say  or  do — no  ingratitude  seemed  to 
weaken  his  friendship. 

He  was  a  gentle  friend.  He  had  that  rare  combination  of 
gentleness  and  strong  qualities.  Under  a  somewhat  cold  ex- 
terior he  hid  the  heart  of  a  little  child. 

"The  worst  of  woes  that  wait 'on  age 
Is  the  view  of  loved  friends 
Blotted  off  life's  page." 

In  those  days  of  early  friendship  we  shortened  his  name  to 
"Garry ;"  I  always  called  him  "Garry." 

"Garry,"  you  have  embarked  on  that  voyage  from  which 
none  return.    I  bid  you  good-bye. 

Friend  from  boyhood,  kindest,  most  patient,  gentlest, 
warmest  of  friends,  I  bid  you  an  affectionate  good-bye. 

It  has  been  often  said  that  friendship  is  immortal.  I  hope 
that  is  true;  but  whate'er  the  truth  may  be, 

"Garry,"  from  the  shore  of  the  Silent  Sea, 
I  throw  this  last  tribute  ere  I  follow  thee. 
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Mr.  Gilbert  Collins — Mr.  Yredenburgh  has  spoken  of 
the  admirable  personal  attributes  of  Justice  Garretson.  In 
seconding  the  motion  to  adopt  the  resolution  submitted,  I 
will  speak  more  especially  of  his  professional  and  judicial 
characteristics.  The  Attorney-General  has  said  that  all  the 
members  of  the  committee  had  with  him  close  personal  rela- 
tions. That  is  peculiarly  true  of  myself.  We  came  to  Jersey 
City  in  the  same  year  and  were  law  students  at  the  same  time 
— he  somewhat  the  senior.  He  came  to  the  bar  in  1866,  I  in 
186^.  Our  practice  threw  us  much  together;  we  were  asso- 
ciated in  many  other  ways,  and,  finally,  became  colleagues 
in  the  Supreme  Court.  I  knew  him  thoroughly  and  had 
for  him  great  respect.  His  tastes,  I  think,  led  him  toward  a 
real  estate  and  oflSce  practice.  Few  lawyers  were  so  well- 
grounded  in  knowledge  of  land-titles.  He  made  a  study  of 
the  subject  of  these  titles  in  our  county,  and  was  an  authority 
as  to  their  authority  and  early  history.  But  circumstances 
led  him  to  a  different  sphere  of  legal  accomplishment.  Very 
soon  after  his  admission  to  the  bar  he  was  appointed  by  Gov- 
ernor Bandolph  prosecutor  of  the  pleas,  and  for  ten  years  de- 
voted himself  almost  entirely  to  the  duties  of  that  office  with 
the  utmost  efficiency.  He  realized  more  than  anyone  I  have 
known  the  semi- judicial  character  of  those  duties.  He  always 
saw  that  an  accused  person  had  justice  dealt  him.  Often 
have  I  heard  him  say,  at  the  close  of  a  trial,  that,  in  his  judg- 
ment, the  prisoner  should  not  be  convicted.  But  when  his 
own  mind  was  convinced  by  evidence,  he  became  irresistible 
before  the  jury.  He  was  incomparable  in  the  marshaling  of 
facts.  There  was  no  escape  from  the  logical  conclusion  he 
drew  from  them.  Devoid  of  rhetoric,  his  arguments  were  the 
embodiment  of  reason.  Under  him  the  criminal  law  of  the 
county  was  worthily  and  effectively  administered. 

Passing  to  the  county  bench,  he  proved  as  capable  a  judge 
as  he  had  been  a  prosecuting  officer,  and  on  the  civil  side  of 
the  court,  as  well,  became  a  recognized  authority.  Disap- 
proval of  any  ruling  upon  review  was  a  rare  exception.  At 
that  time  he  modestly  aspired  to  higher  judicial  service,  but 
was  passed  by.  He  then  returned  to  practice,  and  for  seven- 
teen years  was  actively  engaged  in  varied  important  litigation 
and  business  enterprises. 

The  position  of  a  Justice  of  the  Supreme  Court,  which 
finally  was  accepted  by  him,  was  not  of  his  seeking,  and  its 
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tender  came  as  a  surprise.  He  hesitated  to  accept  it,  as  his 
life  had  become  settled  in  other  directions.  He  was  loth  to 
sever  business  ties  that  were  very  pleasant  to  him.  He  was 
president  of  a  leading  trust  company  and  director  in  many 
corporations.  The  statute  forbade  his  continuing  in  those 
directorates  where  he  felt  he  was  useful  and  acceptable.  But 
after  deliberation  he  made  the  change,  and  we  know  that  he 
thus  came  to  the  place  in  life  for  which  nature  and  experience 
had  fitted  him.  I  need  not  say  in  this  presence  how  accept- 
ably, yet  how  modestly,  he  performed  his  duties.  In  the  con- 
ferences of  the  court  he  was  never  self-assertive.  If  his  view 
had  been  expressed  before  he  was  called  upon  to  speak  he 
contented  himself  with  saying  so,  but  if  called  on  first  he 
showed  a  thorough  examination  of  the  cause.  Always  self- 
distrustful  he  listened  to  argument,  but  he  was  very  resolute 
and  firm  when  his  judgment  was  convinced.  He  was  a  pillar 
of  strength  in  the  courts. 

He  has  left  us,  but  the  lesson  of  his  life  will  long  remain. 

Eesponse  on  behalf  of  the  Court  of  Errors  and  Appeals  to 
the  resolution  presented  upon  the  death  of  Hon.  Abram 
Quick  Garretson,  by  Mr.  Justice  Reed. 

Xearly  fifty  years  ago  there  were  three  boys  attending  the 
old  Trenton  Academy,  preparing  for  college.  Together  they 
entered  Rutgers  College,  and  there  lived  in  more  than  usual 
intimacy.  Each  subsequently  prepared  for  and  entered  the 
bar,  and  thereafter  one  went  to  Jersey  City,  and  the  other 
two  remained  at  the  capital  of  the  state. 

In  1903  these  three  came  together  again  as  members  of  this 
court.  The  three  were  Abram  Q.  Garretson,  Garret  D.  W. 
Vroom,  and  the  reader  of  this  memorial.  Little  did  we 
dream  in  those  old  days  of  boyish  life  that  one  of  us  would  be 
called  upon  to  voice  the  sentiments  of  this  court  at  the  loss 
occasioned  by  the  death  of  another  of  that  trio. 

The  student  days  of  Mr.  Garretson  gave  assurance  of  a  life 
of  distinguished  usefulness.  He  was  a  model  student.  He 
was  endowed  with  exceptional  quickness  of  apprehension,  a 
memory  that  never  failed  him,  and  a  judgment  sound  and 
acute.  He  had  also  the  diligence  which  put  him  in  the  fore- 
most rank  at  school  and  college.  He  attacked  every  problem 
with  energy  and  intelligence.     Every  lesson  was  thoroughly 
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mastered,  and  every  recitation  marked  by  the  highest  grade 
of  perfection. 

The  honors  that  fell  to  him  in  after  life  were  not  adventi- 
tious. They  did  not  come  to  him  through  some  unforeseen 
and  unsuspected  element  of  mind  and  character.  They  were 
the  natural  sequence  of  his  diligence  as  a  student,  coupled 
with  his  mental  endowments. 

This  habit  of  diligence  and  precision  was  continued  into  his 
professional  life.  It  made  him  a  satisfactory  and  prompt 
lawyer.  He  won  the  confidence  of  clients  in  his  general  prac- 
tice. When  he  afterward  became  the  prosecutor  of  the  pleas 
for  Hudson  county,  he  performed  the  work  of  that  exacting 
office  with  a  readiness  and  accuracy  which  made  him  a  model 
for  all  his  successors.  He  conducted  some  of  the  most  im- 
portant prosecutions  in  the  state,  and  his  diligence  and  cour- 
age never  faltered,  no  matter  who  was  the  defendant. 

When  he  was  afterward  appointed  presiding  judge  of  the 
Court  of  Common  Pleas  of  Hudson  county,  the  same  elements 
of  character  which  had  made  him  an  efficient  lawyer  and 
prosecutor,  together  with  the  gathered  experience  in  his  pro- 
fession, made  him  a  most  useful  and  satisfactory  judge. 

Judge  Garretson  resigned  from  the  Common  Pleas  bench 
to  resume  general  practice,  and  until  1900  again  engaged  in 
the  successful  management  of  affairs  of  a  most  responsible 
professional  character. 

With  this  record  he  came  to  this  bench  on  July  19th,  1900, 
and  began  the  performance  of  the  duties  of  his  new  office  with 
the  same  assiduity,  modesty  and  precision  as  had  distin- 
guished his  previous  professional  and  judicial  conduct.  The 
qualities  which  he  had  disclosed  when  a  student  persisted  in 
him  as  a  judge. 

Judge  Garretson  was  always  a  silent  man.  His  reticence, 
however,  did  not  spring  from  an  unsocial  disposition.  On 
the  contrary,  he  was  genial  and  companionable.  His  reserve, 
I  think,  partly  sprang  from  his  aversion  to  any  assumption 
of  personal  prominence,  but  it  was  due  still  more  to  his  habit 
of  silent  mental  processes.  He  did  not  talk  out  the  steps  that 
led  him  to  conclusions  upon  either  social  or  legal  questions. 
He  thought  them  out,  silently  and  rapidly,  and  if  he  spoke 
at  all,  it  was  simply  to  announce  his  conclusions. 

As  a  boy,  and  on  the  bench,  he  was  an  excellent  listener. 
This  quality,  often  .delightful  in  social  life,  is  one  which  was 
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thought  by  Lord  Bacon  to  be  highly  creditable  in  a  judge. 
This  habit  led  to  a  terseness  of  language  in  his  rulings  at  cir- 
cuit, and  his  opinions  delivered  in  banc.  He  set  forth  his 
facts  compactly  and  perspicuously,  and  delivered  his  conclu- 
sions with  an  equal  conciseness  and  clearness. 

Judge  Garretson  as  a  boy  inspired  the  respect  of  his  fellow- 
students,  and  as  an  adult  the  esteem  of  everyone;  his  self- 
restraint,  his  modesty,  his  learning,  his  sound  judgment,  his 
unpretentious  integrity,  built  up  for  him  a  reputation  of  ines- 
timable value.  His  name  as  sponsor  for  any  business  or  pro- 
fessional enterprise  at  once  inspired  confidence.  It  was 
understood  by  everyone  that  any  venture  which  secured  his 
approval  was  conceived  in  wisdom  and  would  be  carried 
out  honestly  and  sagaciously.  This  reputation  for  blended 
probity  and  business  discernment  gave  a  peculiar  weight 
to. his  judgment  on  business  and  professional  questions.  When 
he  brought  this  reputation  to  the  bench,  the  fact  that  he  had 
joined  in  a  judicial  utterance  itself  imparted  a  dignity  to  th? 
judgment  of  the  court. 

I  have  mentioned  the  courage  exhibited  by  him  as  prose- 
cutor of  Hudson  County  Pleas.  This  feature  of  his  character 
was  exhibited  in  several  phases.  His  later  life  was  an  in- 
cessant struggle  against  disease.  Years  ago  the  symptoms  of 
tuberculosis  drove  him  to  the  West  for  relief,  and  thereafter 
the  shadow  of  the  great  scourge  hovered  over  him.  Every 
winter  circuit  was  a  menace  to  his  health.  He  was  compelled 
by  pulmonary  trouble  to  absent  himself  from  the  bench  for  a 
period,  but  with  invincible  determination  he  resumed  his  judi- 
cial work,  and  thereafter  his  diligence  kept  pace  with  the 
increasing  business  of  the  courts. 

But  the  fatal  blow  fell  at  last  upon  his  debilitated  system, 
and  his  judicial  life  closed  forever.  The  development  which 
is  incident  to  long  judicial  tenure  was  not  to  be  vouchsafed 
to  him.  We  are  permitted  only  to  appreciate  what  he  did, 
and  to  regret  the  loss  of  what  he  might  have  done  if  his  life 
had  been  protracted. 

Judge  (larretson  was  to  the  bar  a  pleasant  judge,  patient, 
equable,  attentive  and  kind.  He  was  a  safe  judge.  His  con- 
servative and  sane  mental  structure  did  not  permit  him  to 
wander  into  erratic  by-ways,  but  guided  him  in  the  well- 
trodden  paths  of  the  law,  and  so  kept  the  trend  of  our  juris- 
prudence constant.     He  was  an  efficient  judge,  ready  and 
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brief  in  his  rulings  at  circuit,  prompt  and  careful  in  \m 
preparation  for  conferences,  and  manifestly  desirous  of  taking 
upon  himself  bis  full  share  of  labor  in  the  Appellate  Courts. 

He  was  endowed  with  a  robust  judgment  as  to  tlie  probable 
course  of  human  conduct  under  definite  conditions,  and  with 
a  keen  intuition  respecting  the  meritorious  side  in  a  complex- 
litigation. 

On  his  social  side  he  was  courteous  to  everyone,  and  to 
those  he  knew  was  cordial  in  the  highest  degree.  Beneath  a 
manner  of  reserve  and  taciturnity  he  kept  warm  the  friend- 
ships of  his  youth,  and  loved  to  recall  the  old  days  of  boyish 
association. 

The  courtesy  of  his  demeanor  won  the  attachment  of  his 
brothers  on  the  bench,  and  his  devotion  to  duty  earned  their 
highest  respect. 

In  his  untimely  death  the  state  has  lost  a  useful  and  distin- 
guished citizen,  and  the  bench  a  loyal  friend  and  a  diligent, 
dignified  and  able  colleague. 

On  motion  of  Chief  Justice  Guramere  it  was  then  ordered 
that  the  foregoing  resolution  and  addresses  be  spread  upon 
the  minutes  of  the  court  and  printed  in  the  Xew  Jersey  Law 
Reports. 
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CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY  v.  STATE 
BOARD  OF  ASSESSORS,  THE  BOARD  OF  EQUALIZA- 
TION OF  TAXES  OF  NEW  JERSEY  ET  AL 

Argued  June  Term,  1906r-Decided  November  12,  1906. 

1.  The  supplement  of  1905  to  the  revision  of  the  act  for  the  taxa- 
tion of  railroad  and  canal  property  {Pamph.  L.  1905,  ch.  91) 
does  not  violate  the  provision  of  the  constitution  of  the  state 
which  requires  property  to  be  assessed  for  taxes  under  general 
laws,  by  uniform  rules  and  according  to  its  true  value ;  nor  does 
it  violate  the  fourteenth  amendment  of  the  federal  constitution  by 
denying  to  the  parties  affected  by  it  the  equal  protection  of  the 
laws. 

2.  The  fact  that  all  of  the  property  in  a  taxing  district  is  assessed 
for  taxes  below  its  true  value,  except  that  owned  by  railroad  or 
canal  companies,  will  not  justify  the  board  of  equalization  of 
taxes  in  reducing  the  assessment  of  railroad  and  canal  property 
below  its  true  value. 

3.  The  sixth  section  of  the  act  creating  the  board  of  equalization  of 
taxes  (Pamph,  L.  1905,  p.  26)  confers  upon  that  body  power  to 
compel  the  reassessment  of  the  whole  property  of  a  taxing  district 
when  it  is  shown  that  all  of  such  property  has  been  assessed  for 
taxation  at  substantially  less  than  its  true  value. 
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Central  R.  R.  Co.  v.  State  Board  of  Assessors.     7  j  :y.  J.  L. 
On  certiorari. 

Before  Gummere,  Chief  Justice^  sitting  alone,  by  eon- 
sent  of  parties. 

For  the  prosecutor,  George  Holmes  and  William  11. 
Corbin. 

For  the  State  Board  of  Assessors  and  the  Board  of  Equali- 
zation of  Taxes  of  Xew  Jersey,  Robert  H.  McCarter,  attorney- 
general,  and  Edward  D.  Dufjleld,  assistant  attorney-general. 

For  the  city  of  Xewark,  Malcolm  MacLear, 

GuMMERE,  Chief  Justice.  This  writ  brings  up  for  re- 
view an  assessment  for  taxes  in  the  year  1905  made  by  the 
State  Board  of  Assessors  against  certain  property  of  the 
prosecutor,  located  in  the  city  of  Newark,  and  also  the  judg- 
ment, order  and  proceedings  made  thereon  by  the  Board  of 
Equalization  of  Taxes  of  New  Jersey,  on  an  appeal  taken  by 
the  said  prosecutor  from  that  assessment. 

As  all  the  parties  to  the  litigation  are  desirous  of  having 
the  cause  speedily  determined,  in  order  that  a  review  of  my 
decision  may  be  had  at  the  terra  of  the  Court  of  Errors  and 
Appeals  which  opens  next  week,  I  shall  merely  state  the  con- 
clusions which  I  have  reached,  without  elaborating  the  rea- 
sons which  have  led  me  to  them. 

The  first  reason  assigned  by  the  prosecutor  is  directed  at 
the  tax  itself,  and  the  contention  made  is  that  the  supple- 
ment of  1905  to  the  revision  of  the  act  for  the  taxation  of 
railroad  and  canal  property  (Pamph.  L.  1905,  ch.  91)  vio- 
lates the  constitution  of  the  state,  for  the  following  reasons — 
first,  because  it  is  not  a  general,  but  a  special  law;  second, 
because  it  does  not  provide  for  the  taxation  of  property  in 
the  several  taxing  districts  by  a  uniform  rule.  It  is  further 
argued  that  by  reason  of  the  fact  that  it  sets  out  divers  rules 
for  the  taxation  of  property  in  the  same  taxing  district,  it 
denies  to  the  prosecutor  the  equal  protection  of  the  laws. 
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contrary  to  the  fourteenth  amendment  of  the  constitution  of 
the  United  States. 

The  validity  of  the  original  act  for  the  taxation  of  railroad 
and  canal  property  was  attacked  in  the  .case  of  the  Central 
Railroad  Go.  v.  State  Board  of  Assessors^  19  Vroom  146, 
upon  the  same  grounds  which  are  relied  upon  by  the  prose- 
cutor to  defeat  the  supplement  now  under  consideration,  and 
was  upheld  by  the  Court  of  Errors  and  Appeals,  the  conclu- 
sion of  the  court  being  that  the  law  violated  neither  of  the 
constitutional  provisions  which  have  been  adverted  to.  In 
my  judgment,  the  supplement  of  1905  has  not  so  changed 
the  original  law  as  to  make  the  decision  referred  to  inappli- 
cable to  it.  Following  that  decision,  I  therefore  hold  that 
the  supplement  does  not  infringe  either  of  the  constitutional 
provisions  appealed  to  by  the  prosecutor. 

The  other  grounds  of  attack  are  directed  against  the  judg- 
ment rendered  by  the  Board  of  Equalization  of  Taxes  of  New 
Jersey  on  the  appeal  of  the  prosecutor.  The  petition  of 
appeal  sets  forth  that  the  State  Board  of  Assessors  had  valued 
and  assessed  property  of  the  prosecutor,  located  in  the  city 
of  Newark,  and  commonly  designated  as  second-class  railroad 
property,  at  an  amount  greater  than  its  true  value,  and  that 
the  rest  of  the  proi>erty  located  in  that  taxing  district  had 
been  valued  and  assessed  at  less  than  its  true  value.  The 
prosecutor,  upon  this  representation  of  fact,  prayed  that  it 
might  be  relieved  from  the  unjust  burden  placed  upon  it  by 
reducing  the  value  of  its  property  to  its  true  value,  and  by 
increasing  the  valuation  of  the  property  in  the  rest  of  the 
taxing  district  to  its  true  value.  A  hearing  was  had  before  the 
Board  of  Equalization  of  Taxes,  in  the  presence  of  counsel  for 
the  prosecutor  and  of  the  attorney-general,  representing  the 
State  Board  of  Assessors,  and  of  Mr.  MacLear,  representing 
the  taxing  district  of  the  city  of  Xe\^ark,  and  after  a  certain 
amount  of  testimony  had  been  produced  on  the  part  of  the 
prosecutor,  and  also  on  the  part  of  the  taxing  district,  the 
counsel  for  the  prosecutor  and  the  attorney-general  entered 
into  a  stipulation  for  the  purposes  of  the  case:  "That  the 
following  are  the  facts  touching  the  appeal  irf  this  matter: 
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1.  That  the  State  Board  of  Assessors  assessed  the  second- 
class  railroad  property  described  in  the  petition  in  the  taxing 
district  of  the  city  of  Newark  for  the  year  1905  at  not  less 
than  its  tnie  value.  2.  That  in  making  the  assessment  for 
1905  of  all  property  in  said  taxing  district  locally  assessed 
the  assessors  of  said  taxing  district  assessed  the  same  at  a 
rate  substantially  less  than  its  true  value."  Counsel  for  the 
taxing  district  of  the  city  of  Newark  did  not  join  in  this 
stipulation.  At  the  close  of  the  hearing  application  was 
made  by  the  prosecutor  either  to  reduce  the  assessment  laid 
against  its  property  in  the  city  of  Newark  to  such  propori:ion 
of  its  true  value  as  other  property  in  the  same  taxing  district 
had  been  assessed  at,  or  else  to  take  such  steps  as  were  neces- 
sary to  cause  the  assessment  upon  property  locally  assessed  by 
the  assessors  of  the  taxing  district  to  be  raised  to  its  true 
value.  The  judgment  rendered  by  the  Board  of  Equalization 
of  Taxes,  after  reciting  that  upon  the  state  of  facts  referred 
to  "the  board  has  no  power  or  duty  to  reduce  the  assessment 
or  taxes  of  complainant,  or  otherwise  to  make  an  equalization 
of  assessments  or  taxes  between  the  property  of  the  complain- 
ant and  the  other  property  in  said  taxing  district,"  ordered 
and  adjudged  "that  the  said  appeal  be,  and  the  same  is, 
hereby  dismissed  and  the  petition  contained  therein  is  denied." 
The  soundness  of  the  conclusion  reached  by  the  Board  of 
Equalization  of  Taxes  that  it  lacked  the  power  to  reduce  the 
assessment  made  against  the  property  of  the  prosecutor  below 
the  true  value  thereof,  it  seems  to  me,  is  beyond  dispute.  The 
constitutional  provision  with  relation  to  taxation  requires 
that  "property  shall  be  assessed  for  taxes  *  *  *  accord- 
ing to  its  true  value."  Const,,  art,  4,  §  7,  ^  12.  A  reduction 
of  the  assessment  to  an  amount  less  than  the  true  value  of 
the  property  would  have  been  a  direct  violation  of  this  con- 
stitutional provision. 

The  conclusion  of  the  Board  of  Equalization  of  Taxes,  how- 
ever, that  it  had  no  power  to  make  an  equalization  of  assess- 
ments between  the  property  of  the  complainant  and  the  other 
property  in  the  taxing  district  seems  to  me  to  be  erroneous. 
The  principal  purpose  o.f  the  act  which  creates  this  board  is 
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to  produce  equality  in  taxation.  The  sixth  section  of  that 
act  declares  that  "when  the  state  board  has  reason  to  believe, 
from  information  or  otherwise,  that  any  property,  including 
the  property  of  railroad  and  canal  companies,  has  been  as- 
sessed at  a  rate  lower  than  is  consistent  with  the  purpose  of 
securing  uniform  and  true  valuation  of  property  for  the  pur- 
pose of  taxation,  the  state  board  shall  have  power  to  increase 
the  assessment  made  upon  such  property,  and  for  this  pur- 
pose, if  necessary,  may  direct  an  assessor  or  other  taxing 
officer  to  make  a  reassessment  of  such  property  according  to 
the  rules  which  the  said  board  shall  establish,  and  if  such 
assessor  or  other  taxing  officer  shall  fail  or  refuse  to  comply 
with  the  order  so  given  the  board  shall  have  power  to  appoint 
some  other  person  to  make  the  new  assessment  under  the 
direction  of  the  board,  and  the  assessment  so  made  and 
affirmed  by  the  board  shall  be,  and  be  deemed  to  be,  the  assess- 
ment of  such  property  for  the  year."  Pamph.  L,  1905,  p. 
126.  The  power  conferred  by  this  section,  in  my  judgment, 
is  sutHciently  broad  to  enable  the  Board  of  Equalization  of 
Taxes  to  compel  the  reassessment  of  the  whole  property  of  a 
taxing  district  when  it  is  shown  that  all  of  such  property  has 
been  assessed  for  taxation  at  substantially  less  than  its  true 
value. 

But,  although  I  reach  this  conclusion  as  to  the  power  of 
the  board  to  direct  a  reassessment  of  a  whole  taxing  district, 
I  nevertheless  consider  that  the  refusal  of  the  Board  of  Equal- 
ization of  Taxes  to  exercise  this  power  under  the  facts  sub- 
mitted to  it  was  proper.  The  stipulated  fact  that  the  taxable 
property  in  the  city  of  Newark,  other  than  that  which  be- 
longed to  the  prosecutor,  was  assessed  substantially  below  its 
true  value,  was  not  shown  by  evidence  submitted  to  the  board, 
so  far  as  the  return  to  this  writ  discloses,  but  rested  solely 
upon  the  stipulation  entered  into  by  the  attorney-general,  on 
the  one  side,  and  counsel  for  the  prosecutor,  on  the  other,  and 
to  which  the  city  of  Newark  was  not  a  party.  To  justify  the 
Board  of  Taxation  in  so  radical  an  action  as  the  reassessment 
of  the  whole  of  the  property  of  a  city  like  Newark,  thereby 
imposing  upon  the  municipality  a  vast  amount  of  labor  and 
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a  great  expenditure  of  money,  the  proof  should  have  been 
plenary  that  the  situation  described  in  the  stipulation  existed, 
and  no  stipulation  of  counsel,  to  which  the  taxing  district 
was  not  a  party,  could  properly  have  been  accepted  by  the 
board  as  a  justification  for  such  radical  action  on  their  part. 

For  these  reasons,  I  conclude  that  the  refusal  of  the  prose- 
cutor's application  and  the  dismissal  of  its  appeal  was  proper. 

The  tax  and  judgment  under  review  are  aflRrmed. 


FIREMEN'S  BENEVOLENT  ASSOCIATION  OF  THE  CITY  OF 
ATLANTIC  CITY  v.  THE  A.  H.  PHILLIPS  COMPANY. 

Submitted  July  6,  1906 — ^Decided  November  12,  1906. 

The  city  of  Atlantic  City,  by  ordinance,  created  a  paid  fire  depart- 
ment, and  the  members  of  the  department  organized  themselves 
into  a  corporation,  under  the  name  of  the  "Firemen's  Benevolent 
Association  of  Atlantic  City,"  pursuant  to  authority  conferred 
by  the  act  of  March  25th,  1885.  Qen,  Stat.y  p.  .1494.  Subse- 
quently a  writ  of  certiorari  was  allowed  to  review  the  legality  of 
the  ordinance.  Held^  that  the  allowance  of  the  writ,  although  it 
suspended  the  operation  of  the  ordinance,  did  not  have  the  effect 
of  dissolving  the  incorporated  association. 


On  demurrer  to  declaration. 

Before  Gummere^  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  plaintiff,  Clarence  L,  Cole. 

For  the  defendants,  Burrows  C.  Godfrey, 

The  opinion  of  the  court  was  delivered  by 
GuMMEKE,  Chief  Justice.    The  declaration  in  this  case 
is  framed  upon  the  act  regulating  foreign  insurance  corn- 
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panics  doing  business  in  this  slate,  passed  May  2d,  1885 
{Gen.  Stat.,  p.  1774),  and  which  requires  every  person  who, 
in  the  capacity  of  agent  or  broker,  shall  effect,  or  cause  to  be 
effected,  any  insurance  upon  proj)erty  in  any  city  of  the  state 
which  has  a  duly  incorporated  firemen's  relief  association 
and  shall  place  such  insurance  in  a  company  not  organized 
under  the  laws  of  this  state,  to  pay  to  the  treasurer  of  such 
relief  association  the  sum  of  $2  upon  each  $100  of  all  pre- 
miums received  by  him  for  such  insurance,  and  imposes  a 
penalty  of  $500,  payable  to  the  treasurer  of  the  relief  asso- 
ciation, for  failure  on  the  part  of  any  agent  or  broker  to  pay 
over  the  percentage  due  upon  any  such  premium.  The  ground 
of  action  set  out  in  the  declaration  is  the  failure  of  the  de- 
fendants to  pay  over  to  the  plaintiff  the  percentage  due  upon 
premiums  collected  by  them  as  agents  or  brokers  upon  insur- 
ance placed  by  them  in  companies  not  organized  in  New 
Jersey,  and  the  recovery  sought  is  the  amount  of  such  per- 
centage. 

The  grounds  of  demurrer  argued  before  us  are  limited  to 
an  attack  upon  the  corporate  existence  of  the  plaintiff  asso- 
ciation. 

The  declaration  avers  that  the  plaintiff  is  a  corporation 
of  this  state,  duly  incorporated  under  an  act  of  the  legislature 
entitled  "An  act  .concerning  firemen's  relief  associations," 
approved  March  25th,  1885  (Gen.  Stat.,  p,  1494),  and  that 
it  is  composed  solely  of  members  of  the  Atlantic  City  paid 
fire  department,  created  and  existing  under  and  in  pursuance 
of  an  ordinance  of  that  municipality  entitled  "An  ordinance 
to  establish,  maintain,  regulate  and  control  a  paid  fire  de- 
partment in  the  city  of  Atlantic  City,"  which  was  passed 
on  the  28th  day  of  March,  1904,  and  became  operative  on  the 
day  of  its  date.  It  then  sets  out  that  the  validity  of  this 
ordinance  has  been  questioned  by  third  persons  and  that  it 
has  been  removed  by  certiorari  proceedings  into  the  Supreme 
Court,  where  its  legality  is  now  under  consideration.  The 
first  contention  made  by  the  demurrants  is  that  the  act  of 
March  25th,  1885,  under  which  the  plaintiff  avers  that  it  is 
incorporated,  permits  the  formation  of  firemen's  relief  asso- 
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ciations  only  in  those  cities  where  the  persons  who  form  the 
association  are  members  of  a  paid  fire  department  which  is 
under  the  supervision  or  control  of  the  common  council  or 
other  governing  body  of  the  municipality,  and  that  the  decla- 
ration fails  to  show  that  this  is  the  status  of  the  plaintiff 
association,  for  the  reason  that  the  operation  of  the  ordinance 
which  established  a  paid  fire  department  in  Atlantic  City 
was  suspended  by  the  certiorari  proceedings  referred  to  in 
the  declaration.  This  contention  seems  to  us  to  be  without 
merit.  The  suspension  of  the  operation  of  the  ordinance 
pending  the  determination  of  the  certiorari  proceedings  (if 
that  was  the  effect  of  the  allowance  of  the  writ)  plainly  did 
not  have  the  effect  of  dissolving  the  corporate  existence  of 
the  plaintiff  association.  It  appears  from  the  averments  of 
the  declaration  that  at  the  time  of  its  incorporation  the 
statutory  conditions  referred  to  were  present,  and  that  it 
came  into  existence  as  a  legally  authorized  body.  To  hold 
that  the  mere  issuing  of  the  certiorari  destroyed  the  corporate 
life  of  the  plaintiff  is  to  give  the  same  effect  to  the  allowance 
of  the  writ  as  would  follow  a  judgment  of  this  court,  rendered 
after  hearing  in  the  certiorari  proceedings,  determining  that 
the  ordinance  which  created  the  paid  fire  department  was 
invalid  and  void.  Until  a  judicial  determination  that  this 
ordinance  is  void,  the  fire  department  of  Atlantic  City,  which 
came  into  existence  under  its  provisions,  remains  a  paid  fire 
department,  and  the  relief  association  created  by  its  members 
remains  a  legally  constituted  organization. 

The  only  other  ground  of  demurrer  argued  before  us  is 
that  the  plaintiff  is  not  legally  incorporated  because  its  title 
or  corporate  name  does  not  comply  with  the  requirements  of 
the  act  of  March  25th,  1885,  which  provides  that  such  asso- 
ciations shall  be  incorporated  under  and  by  the  name  of  "The 

Firemen's  Relief  Association."     This  contention  is 

based  upon  a  careless  reading  of  the  act.  The  provision  in 
this  regard  is  that  the  association  shall  be  incorporated  under 
and  by  the  name  of  "The  Firemen's  Relief  Association,  or 
any  other  name  which  shall  indicate  the  object  of  such  asso- 
ciation,  using   the  name   of   the   city,   town,     *     ♦     *     in 
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which  the  same  may  be  located.^'  The  name  adopted  by  the 
plaintiff  association  is  a  complete  compliance  with  this  statu- 
tory provision. 

The  statutory  i-equirement  with  relation  to  the  payment  of 
these  percentages  seems  to  be  in  the  nature  of  a  license  tax 
imposed  upon  foreign  fire  insurance  companies  doing  busi- 
ness in  this  state,  and  it  may  well  be  doubted  whether  an 
action  on  contract  will  lie  for  the  non-payment  of  such  per- 
centages, especially  in  view  of  the  fact  that  the  statute  ex- 
pressly declares  the  penalty  which  shall  follow  such  non- 
payment. This  question,  however,  is  not  raised  by  the  specifi- 
cations of  causes  of  demurrer,  and  therefore  is  not  presented 
to  us  for  determination. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer. 


JOHN    REINHARDT   v.   CENTRAL   LARD   COMPANY. 

Argned  June  6,  1906— Decided  November  12,  1906. 

Where  plaintiff  was  injured  while  in  defendant's  employ  by  the  fall 
of  an  elevator,  caused  by  the  breaking  of  an  overhead  shaft  at  the 
point  where  one  end  of  it  entered  the  box  in  which  it  revolved, 
and  it  appeared  that  the  break  gradually  developed  and  could 
have  been  discovered  by  an  inspection — which  could  have  been 
made  by  removing  the  lid  of  the  box — evidence  that  such  inspec- 
tion, though  reasonably  necessary,  was  never  made  was  sufficient 
to  warrant  a  finding  of  negligence  on  defendant's  part. 


On  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  rule^  Sherrerd  Depue. 

Contra,  John  I.  Welter. 
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The  opiuion  of  the  court  was  delivered  by 

GuMMKitK,  Chief  Justice.  The  plaintiff  was  in  the  em- 
ploy of  the  defendant  company  in  its  factory  in  Jersey  City. 
He  was  injured  by  the  fall  of  an  elevator  in  the  factory  upon 
which  he  was  riding.  The  fall  of  the  elevator  was  due  to  the 
breaking  of  the  overhead  shaft,  by  which  it  was  supported. 
The  smallest  parts  of  the  shaft  were  the  two  ends  or  bear- 
ings, which  rested  in  boxes  standing  upon  I-beams  resting 
across  the  top  of  the  elevator  well.  Each  of  these'  boxes  con- 
sisted of  two  parts.  The  lower  part,  upon  which  the  bearing 
end  of  the  shaft  rested,  was  bolted  to  the  I-beam.  The  covers 
of  the  boxes  were  above  the  bearing  ends  of  the  shaft  and 
were  fixed  to  the  lower  parts  by  bolts  and  screws.  These  boxes 
practically  covered  the  entire  bearing  ends  of  the  shaft.  The 
liability  of  the  defendant  rests  upon  the  determination  of 
the  question  whether  it  discharged  its  duty  to  make  proper 
inspections  and  tests  of  the  elevator  from  time  to  time.  The 
method  of  inspection  adopted  by  it  was  to  examine  the  boxes 
at  reasonable  intervals  to  see  if  the  bolts  and  screws  were 
tight,  to  observe  whether  the  shaft  ran  true  in  its  bearings, 
and  apparently  to  inspect  so  much  of  the  latter  as  was  outside 
of  the  boxes  for  the  purpose  of  seeing  that  it  remained  in 
sound  condition.  The  break  occurred  at  the  point  where  one 
end  of  the  shaft  entered  the  box  in  which  it  was  supported 
and  where  a  visual  examination  could  not  be  made  except  by 
removing  the  cover  of  the  box.  This,  the  proof  shows,  was 
never  done.  The  testimony  supports  the  conclusion  that  the 
break  was  the  result  of  a  fracture,  which  gradually  devel- 
oped, and  that  this  fracture  could  have  been  discovered  in 
time  to  prevent  the  occurrence  of  the  accident  by  removing  the 
lid  of  the  box  in  which  the  bearing  was  located.  There  is  a 
good  deal  of  testimony  on  the  question  of  what  was  a  proper 
method  of  inspecting  an  elevator,  several  of  the  witnesses  for 
the  defendant  declaring  that  it  was  not  necessary  to  uncover 
the  bearings;  that  so  long  as  the  shaft  revolved  with  perfect 
tnieness  no  danger  was  to  be  apprehended.  The  witnesses 
produced  by  the  plaintiff,  however,  as  well  as  one  of  the  wit- 
nesses produced  by  the  defendant,  and  who  had  charge  of  the 
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elevators  in  the  Postal  Telegraph  building,  testified  that  an 
inspection  was  not  complete  unless  every  part  of  the  shafting 
was  examined,  and  that  it  was  just  as  necessary  to  examine  the 
bearings  of  the  shaft  as  any  other  part  of  it. 

The  verdict  of  the  jury  shows  that  in  their  judgment  the 
failure  of  the  defendant  to  have  the  bearings  examined  by 
removing  the  covers  of  the  boxes  was  a  failure  to  make  a 
proper  inspection,  and  to  that  failure  the  accident  was  due. 
Such  a  finding  does  not  seem  to  us  to  be  against  the  weight 
of  the  evidence,  and  the  verdict  should  not  be  disturbed  on 
that  ground.  Nor  do  we  think  the  amount  of  the  verdict 
($?,500)  will  justify  interference  by  the  court.  Although 
the  sum  is  large,  yet  if  the  testimony  of  the  experts  sub- 
mitted on  the  part  of  the  plaintiff  is  to  be  believed,  his  in- 
juries are  not  only  very  severe,  but  are  permanent  in  their 
character.  The  juiy  evidently  accepted  the  views  expressed 
by  these  experts  as  to  the  effect  of  the  accident  upon  the 
plaintiff  as  correctly  expressing  his  physical  condition,  and 
we  cannot  say  that  they  were  not  justified  in  so  finding,  nor 
that,  having  so  found,  the  amount  awarded  by  them  as  dam- 
ages was  excessive. 

The  rule  to  show  cause  should  be  discharged. 


AUGUSTA  GASSERT  AND  FREDERICK  GASSERT  v.  THE 
CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY. 

Submitted  July  6,  1906— Decided  November  12,  1906. 

There  is  no  legal  error  in  an  instruction  to  the  jury  that  the  point  of 
junction  of  a  ferry-boat  and  its  dock  is  a  place  of  danger,  and 
that  a  passenger,  in  passing  on  or  off  the  boat,  is  bound  to  use 
care  when  he  reaches  that  point. 


On  error  to  the  Essex  Circuit  Court. 
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Before  Gummeke,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  plaintiffs  in  error,  Michael  T,  Barrett  and  Samuel 
Kalisch, 

For  the  defendant  in  error,  George  Holmes, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  plaintiffs  sued  to  recover 
for  personal  injuries  received  by  Mrs.  Gassert  while  boarding 
a  ferry-boat  of  the  defendant  company  at  its  ferry-house  in 
the  city  of  New  York.  The  claim  was  that  the  gangplank 
was  placed  improperly,  and  that  when  Mrs.  Gassert  stepped 
upon  it  it  tipped  over,  precipitating  her  to  the  dock.  There 
was  a  verdict  for  the  defendant  company  and  the  plaintiffs 
have  sued  out  this  writ  of  error. 

The  first  assignment  is  that  the  court  improperly  charged 
the  jur}'  upon  the  question  of  contributory  negligence,  as 
follows :  ^'You  may  ask  yourselves  another  question — whether 
the  plaintiff,  Mrs.  Gassert,  was  herself  negligent;  in  other 
words,  assuming,  now,  that  the  plaintiff's  testimony  is  to  be 
adopted,  whether  there  was  negligence  on  her  part  in  step- 
ping upon  such  a  gangplank  as  this  was,  a  little  elevated 
above  the  surface  of  the  dock?"  Part  of  the  testimony  sub- 
mitted by  the  plaintiff',  and  given  by  her  son,  who  was  in  her 
company  at  the  time  of  the  accident,  was  that  more  of  the 
gangplank  was  on  the  dock  than  on  the  boat,  and  that  the 
end  of  the  gangplank  was  tilted  up  very  perceptibly.  Assum- 
ing this  to  have  been  the  situation,  it  clearly  was  for  the  jiiry 
to  say  whether  the  plaintiff  was  negligent  in  failing  to  ob- 
serve it ;  or  if  they  found  she  did  observe  it,  then  whether  she 
was  negligent  in  stepping  upon  it  as  she  did.  There  was  no 
error,  therefore,  in  leaving  the  question  of  contributory  negli- 
gence to  the  jury  in  the  manner  in  which  it  was  submitted. 

The  only  other  assignment  argued  is  that  it  was  error  for 
the  judge  to  charge  the  jury  that  they  "should  consider  that 
the  point  of  junction  of  the  ferry-boat  and  its  dock  may  be  a 
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point  of  danger,  and  that  the  plaintiflf  was  bound  to  use  care 
accordingly/*  It  is  difficult  to  understand  from  the  brief  of 
counsel  just  why  this  instruction  is  considered  erroneous.  It 
is  to  be  observed  that  the  instruction  was  not  that  the  point  of 
junction  of  the  ferry-boat  with  its  dock  is  a  point  of  danger, 
but  that  it  "may  be"  so.  The  truth  of  this  statement  seems 
to  us  to  be  obvious.  The  happening  of  the  accident  to  Mrs. 
Gassert  in  this  ver}'  case  demonstrates  its  accuracy.  Not  only 
did  the  trial  judge  have  the  warrant  of  common  experience 
for  this  instruction,  but  he  was  further  justified  in  it  by 
judicial  decisions.  In  the  case  of  Palmer  v.  New  Jersey 
Railroad  Co.,  4  Vroom  90,  and,  again,  in  Dwyer  v.  New  York, 
itc.  Railway  Co,,  18  Id,  9,  this  court  declared  that  the  junc- 
tion point  of  a  ferry-boat  and  its  dock  "must  in  the  nature 
of  things  be  a  place  of  sdme  danger."  These  cases  settle  the 
law  of  the  state  with  regard  to  the  character  of  such  places, 
so  far  as  the  Circuit  Courts  are  concerned. 
The  judgment  under  review  must  be  affirmed. 


GEORGE  A.  SPENCER  AND  WIPE  v.  NEWLIN  HAINES. 
Argued  June  7,  1906— Decided  November  12,  1906. 

1.  The  promise  to  repair  a  defective  machine,  in  order  to  relieve  the 
employe  who  operated  it  from  the  assumption  of  the  obvious  risks 
which  the  defects  in  the  machine  create,  must  be  made  by  the 
master,  or  someone  standing  in  his  place. 

2,  A  feUow-servant  cannot  act  as  the  representative  of  the  master 
in  making  such  promise,  unless  authority  to  do  so  has  been  con> 
ferred  upon  him  by  the  latter,  either  expressly  or  by  conduct  from 
which  it  may  reasonably  be  implied. 


On  defendant's  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 
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For  the  rule,  Clarence  L,  Cole, 
Contra,  John  J.  Ctandall. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  Lizzie  A.  Spencer,  the  prin- 
cipal plaintiff,  had  her  hand  injured  in  a  laundry  mangle  in 
the  Hotel  St.  Charles,  in  Atlantic  City,  owned  by  the  de- 
fendant. She  was  in  his  employ  and  had  been  using  the 
mangle  for  several  Weeks  prior  to  the  time  of  the  accident. 
The  case  made  by  her  at  the  trial  was  that  a  guardrail  on 
the  mangle,  designed  as  a  protection  to  the  operator,  had 
been  bent  and  out  of  repair  during  her  whole  user  of  the 
machine;  that  she  requested  the  engineer  of  the  defendant 
to  repair  it;  that  he  agreed  to  do  s6  and  removed  the  guard- 
rail from  the  mangle  for  that  purpose,  and  that,  relying  upon 
his  promise,  she  continued  to  operate  the  mangle  without  the 
guard  until  the  time  of  the  accident. 

The  trial  justice,  in  his  charge  to  the  jury,  after  instructing 
them  that  ordinarily  the  servant  assumes  the  obvious  risks 
which  result  from  the  operation  of  a  machine  which  is  out  of 
order,  but  that  where  the  defect  in  the  machine  has  been 
complained  of  by  the  servant  and  the  master  or  his  representa- 
tive promises  to  repair  it,  and  the  servant,  in  reliance  upon 
that  promise,  proceeds  to  operate  the  machine,  the  risk  of  such 
continued  operation  is  not  assumed  by  the  servant  until  after 
the  expiration  of  a  reasonable  time  for  the  making  of  the 
necessary  repairs,  proceeded  as  follows :  "So  that,  upon  that 
aspect  of  the  case,  the  question  for  you  will  be  whether  the 
position  of  the  engineer  was  such  that  the  plaintiff  was  justi- 
fied in  relying  upon  his  promise  as  upon  the  promise  of  one 
authorized  to  speak  for  her  employer.^^ 

There  was  a  verdict  for  the  plaintiffs,  and  a  rule  to  show 
cause  why  that  verdict  should  not  be  set  aside  was  allowed 
by  the  trial  justice. 

The  verdict  in  this  case  carries  with  it.  necessarily,  under 
the  instruction  of  the  court,  a  finding  by  the  jury  that  the 
plaintiff  was  justified  in  relying  upon  the  promise  of  the 
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engineer  as  made  by  one  authorized  to  speak  for  and  bind 
the  defendant,  and  the  principal  ground  upon  which  we  are 
asked  to  make  the  rule  absolute  is  that  there  is  nothing  in  the 
proofs  submitted  to  the  jury  which  will  support  such  a 
finding. 

It  is  elementary',  of  course,  that  the  promise  to  repair,  in 
order  to  relieve  the  employe  from  the  assumption  of  the 
obvious  risks  which  the  defects  in  the  machine  he  is  operating 
create,  must  be  made  by  the  master  or  someone  standing  in 
his  place,  and  that  the  promise  of  a  fellow-servant  has  no 
such  effect,  unless  in  the  given  case  he  speaks  with  the  voice 
of  the  master.  The  trial  justice,  in  substance,  so  charged  the 
jur}\  It  is  equally  elementary  that  a  fellow-servant  cannot 
act  as  the  representative  of  the  master  unless  authority  to  do 
so  has  been  conferred  upon  him  by  the  latter,  and  where  the 
plaintiff's  case  depends  upon  the  apparent  existence  of  such 
authority  proof  thereof  is  necessary,  either  by  showing  an 
expressed  delegation  of  it  or  the  presence  of  facts  from  which 
it  may  be  fairly  inferred,  or  conduct  on  the  part  of  the  de- 
fendant tending  to  create  in  the  mind  of  the  plaintiff  a 
reasonable  belief  that  such  authority  had  in  fact  been  con- 
ferred. In  the  proofs  submitted  in  the  present  case  no 
attempt  was  made  to  show  any  express  authority  given  by  the 
defendant  to  the  engineer  to  make  Mrs.  Spencer  a  pronlise, 
the  effect  of  which  would  be  to  relieve  her  from  the  implied 
provision  of  her  contract  of  employment,  that  the  defendant 
should  not  be  liable  for  injuries  which  she  might  receive  by 
reason  of  defects  in  the  mangle  which  were  obvious  to  her 
and  which  manifestly  increased  the  risk  of  its  operation. 
Neither  is  there  proof  of  any  acts  done  or  words  spoken  by 
the  defendant  which  would  tend  to  create  in  the  mind  of  Mrs. 
Spencer  a  belief  that  a  promise  to  repair  made  by  the  engineer 
would  be  equivalent  to  a  promise  made  by  himself.  Nor  do 
we  find  anything  in  the  facts  which  the  evidence  presents 
from  which  the  conferring  of  such  authority  may  fairly  be  in- 
ferred. Neither  the  position  of  the  engineer,  as  such,  nor  the 
work  which  his  employment  required  him  to  perform  (which 
was,  80  far  as  the  case  shows,  to  look  after  the  machinery 
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around  the  hotel  generally  and  keep  it  in  order),  carried  with 
it  the  right  to  release  the  plaintiff  from  her  contract  obliga- 
tion. King,  Adm'r,  v.  Atlantic  City  Oas  OAid  Water  Co,,  41 
Vroom  679. 

In  the  absence  of  proof  of  any  fact  from  which  authority, 
either  real  or  apparent,  on  the  part  of  the  engineer  to  bind 
the  defendant  by  making  the  promise  to  repair  the  mangle 
could  fairly  be  inferred,  it  was  error  to  leave  to  the  jury  the 
question  whether  the  plaintiff  was  justified  in  relying  on 
that  promise  as  made  by  one  authorized  to  speak  for  the  de- 
fendant. In  the  state  in  which  the  case  was  left  on  the 
proofs,  there  should  have  been  a  verdict  directed  for  the 
defendant. 

The  rule  to  show  cause  must  be  made  absolute. 


JAMES  D.  CARLOUGH,  CONTESTANT,  v.  ABRAM  H.  ACKER- 
MAN,  INCUMBENT. 

Submitted  July  5,  1906— Decided  November  12,  1906. 

1.  There  is  nothini?  in  the  Election  law  of  this  state  that  prevents  a 
voter  from  writing  on  an  official  ballot  the  name  of  any  person 
for  whom  he  desires  ^o  vote  for  any  office  the  name  of  which  is 
printed  on  such  ballot ;  or,  if  the  name  of  any  office  to  be  filled  at 
such  election  be  not  printed  on  such  ballot,  from  writing  also  the 
name  of  such  office  on  such  ballot  in  conjunction  with  the  name 
of  the  person  for  whom  he  desires  to  vote  to  fill  said  office. 

2.  At  an  election  at  which  the  office  of  borough  mayor  was  to  be 
filled,  the  writing  of  the  words  **For  Mayor,  Charles  S.  Roswell," 
upon  official  ballots  on  which  the  name  of  such  office  had  not  been 
printed,  did  not  constitute  such  ballots  "marked  ballots"  within 
the  meaning  of  section  58  of  the  Election  law. 

3.  Under  section  58  of  the  Election  law,  the  reprobated  mark  must 
be  "other  than  is  permitted  by  this  act."  It  is  not  enough  that 
such  mark  distinguishes  the  ballot  or  renders  it  capable  of  identifi- 
cation. 

4.  Section  59  of  the  Election  law  construed. 

5.  The  case  of  Ransom  v.  Black,  25  Vroom  446,  explained. 
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On  appeal. 

Before  Gummere,  Chief  Justice^  and  Justices  Garrison 
and  SwAYZK. 

For  the  appellant,  Peter  W.  Siagg, 

For  the  incumbent,  Ernest  Koester, 

The  opinion  of  the  court  was  delivered  by 
Garrison^  J.  This  appeal  brings  up  the  judgment  of  the 
Bergen  County  Circuit  Court  in  a  contested  election  case. 
The  contest,  which  is  over  the  office  of  chosen  freeholder  for 
the  township  of  Orvil,  is  confined  to  seventy-three  ballots 
cast  in  the  borough  of  Allendale,  a  voting  district  of  said 
township.  The  claim  of  the  contestant  is  that  these  seventy- 
three  ballots  were  marked  within  the  statutory  proscription. 
If  this  contention  is  sustained  the  result  of  the  election  will 
admittedly  be  changed,  hence  the  question  presented  for 
decision  is  whether  these  seventy-three  ballots  were  so 
marked,  and  this  question,  in  turn,  depends  for  its  solution 
upon  whether  the  words,  "For  Mayor,  Charles  S.  Roswell,*' 
written  in  black  ink  or  pencil  upon  each  of  these  ballots, 
constituted  such  reprobated  mark.  The  contestant  would  dso 
include  in  this  statement  the  further  circumstance  that  the 
handwriting  upon  nearly  all  of  these  ballots  was  the  same, 
and  that  it  was  the  writing  of  a  person  named  in  the  testi- 
mony who  was  not  a  voter  in  the  district  in  which  the  ballots 
were  cast — circumstances  which,  if  true,  are,  as  it  seems  to 
me,  wholly  immaterial.  It  further  appears,  and  this  circum- 
stance is  material,  that  one  of  the  offices  to  be  filled  in  the 
borough  of  Allendale  at  that  election  was  that  of  mayor, 
and  that  the  official  Republican  ticket,  as  printed  and  issued 
by  the  proper  public  officers,  did  not  contain  the  name  of 
such  office.  These  tickets,  to  the  number  of  seventy-three, 
with  the  name  of  the  office  and  the  name  of  a  person  to  fill 
it,  to  wit,  "For  Mayor,  Charles  S.  Roswell,'*  written  upon 
them,  constitute  the  ballots  under  consideration. 
Vol.  xlv.  2  ^         . 
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The  precise  question,  therefore,  is  whether  these  additions 
were  prohibited  marks  that  rendered  these  ballots  void  and 
^•^not  to  be  counted  for  any  candidate  named  thereon."  The 
language  of  the  statute  which  is  said  to  require  this  result 
is  as  follows: 

'*58.  If  any  ballot  voted  at  any  election  shall  have  thereon, 
cither  on  its  face  or  back,  any  mark,  sign,  designation  or 
device  whatsoever,  other  than  is  permitted  by  this  act, 
whereby  such  ballot  can  or  may  be  identified  or  distinguished 
from  other  ballots  cast  at  such  election,  such  ballot  shall  be 
absolutely  void,  and  shall  not  be  canvassed  or  counted  for 
anv  candidate  named  thereon."  Pamph.  L.  1898,  p.  267, 
§58. 

It  will  be  observed,  as  was  pointed  out  in  the  opinion  of 
this  court  in  Bliss  v.  WooUeij,  39  Vroom  51,  "that  the  mark 
or  device  proscribed  by  this  language  is  any  that  is  not  per- 
mitted by  the  act  in  question,  to  wit,  the  Election  law."  The 
words,  "For  Mayor,  Charles  S.  Roswell,"  constitute  a  frag- 
mentary phrase  made  up  of  two  names — one  of  an  office  and 
the  other  of  a  person — but  of  neither  of  these  names  can  it  be 
said  that  it  is  not  permitted  by  the  Election  law  to  be  on 
the  ballot.  On  the  contrar}%  such  is  the  customary,  if  not 
the  invariable,  manner  in  which  the  will  of  the  voter  is  made 
mUnifost.  In  fact,  it  is  just  this  conjunction  of  the  name 
of  a  person  and  the  name  of  an  oftice  that  constitutes  a 
ballot,  hence  if  these  names  had  been  printed  on  the  ballots 
it  could  not  have  been  questioned  that  the  Election  law  per- 
mitted them  to  be  there.  So  that  the  ultimate  question  pre- 
sented by  this  appeal  is  whether  the  circumstance  that  these 
names  are  written  instead  of  printed  makes  tliem  "other  than 
is  permitted  by  this  act,"  and  this  narrows  down  to  the  single 
question  whether  the  name  of  the  office  may  be  written  upon 
the  ballot,  for  as  regards  the  privilege  of  the  voter  to  write 
on  his  ballot  the  name  of  a  person  for  whom  he  desires  to 
vote  there  can  be  no  question.  Section  59  of  the  Election 
law  reads  as  follows: 

"59.  Nothing  in  this  act  contained  shall  prevent  any  .voter 
from  erasing  from  his  ballot  any  name  or  names  thereon 
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printed,  (wr  from  writing  or  pasting  thereon  the  name  or 
names  of  any  person  or  persons  for  whom  he  desires  to  vote 
for  any  office  or  offices." 

This  is  an  express  legislative  sanction  of  the  voter's  right 
to  place  on  his  ballot  the  name  of  the  person  for  whom  he 
desires  to  vote,  and  if  it  were  not  for  a  dictum  in  the  opinion 
filed  by-Mr.  Justice  Dixon  in  this  court,  in  the  case  of  Ran- 
som V.  Black,  25  Vroom  446,  I  should  have  no  hesitation  in 
construing  the  concluding  clause  of  this  paragraph  to  in- 
clude the  right  of  the  voter  to  write  on  his  ballot  the  name 
of  the  office  to  be  filled  as  well  as  that  of  the  person  he  de- 
sired to  vote  for  to  fill  it,  whenever  such  office  was  to  be  filled 
at  such  election  and  the  name  of  such  office  had  not  been 
printed  on  the  official  ballot.  But  the  opinion  in  question, 
although  in  the  nature  of  a  dissent  in  this  court  from  the 
ground  of  decision  stated  in  the  prevailing  opinion,  was 
adopted  by  the  Court  of  Errors  and  Appeals  as  its  opinion 
upon  the  affirmance  of  the  judgment  of  the  Supreme  Court 
{Ransom  v.  Black,  36  Id.  688),  and  in  that  opinion  this 
language  is  used,  speaking  of  the  statutory  provision  now 
under  consideration,  then  the  fortieth  section  of  the  Elec- 
tion law:  "Section  40  of  the  act  says:  ^Nothing  in  this 
act  contained  shall  prevent  any  voter  from  erasing  from  his 
ballot  any  name  or  names  thereon  printed,  or  from  writing 
or  pasting  thereon  the  name  or  names  of  any  person  or  persons 
for  whom  he  desires  to  vote  for  any  office.'  Independent  of  the 
constitutional  question,  this  language  gives  the  right  to  erase 
any  name  or  names  printed  on  the  ballot.  Why  not  the 
name  of  the  party  or  principle  ?  The  voter  is  permitted  to 
write  or  paste  on  the  ballot  only  the  names  of  persons,  but  he 
may  erase  any  name,  of  person  or  office,  or  of  party  or  prin- 
cipie." 

This  declaration  that  the  voter  is  permitted  to  write  on  the 
ballot  only  the  names  of  persons  was  entirely  obiter,  and  was 
evidently  not  intended  as  a  judicial  deliverance  upon  the 
proper  construction  of  that  important  clause.  The  question 
before  the  court  in  that  case,  and  the  only  question  in  the 
case,  was  what  might  the  voter  lawfully  erase  from  his  ballot 
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— or,  to  be  more  specific,  whether  he  might  erase  the  name 
of  the  political  party  that  stood  at  the  head  of  the  ticket. 
In  the  decision  of  this  question  the  court  was  not  called  upon 
to  decide  what  a  voter  might  lawfully  write  on  his  ballot, 
and  its  decision  of  the  question  that  was  before  it  did  not 
rest  upon  any  line  of  reasoning  based  upon  the  consideration 
of  the  question  that  is  now  before  us.  I  am  correct,  there- 
fore, in  saying  that  the  language  quoted  from  that  opinion 
was  obiter,  and  if  this  is  so  I  am  also  right  in  assuming  that 
when  the  Court  of  Errors  and  Appeals  affirmed  the  judgment 
in  Ransom  v.  Black,  '^for  the  reasons  given  in  the  opinion  of 
Mr.  Justice  Dixon  in  the  Supreme  Court,"  it  adopted  the 
decision  thus  indicated  and  its  ratio  decidendi,  but  not  obiter 
expressions  contained  in  the  opinion  that  in  nowise  conduced 
to  such  result  or  to  the  reasoning  by  which  it  was  reached. 
Whatever  hesitation  I  may  feel  in  disregarding  the  statement 
in  question  is  due  not  to  my  doubts  as  to  the  unsoundness 
of  its  construction  of  the  Election  law,  but  solely  to  the  fact 
that  our  decision  in  the  present  case  is  not  subject  to  judicial 
review.  Pamph.  L.  1894,  p.  491;  O'Brien  v.  Benny,  29 
Vroom  189. 

The  matter  at  stake,  however,  in  the  pending  litigation  is 
not  merely  the  possession  of  a  disputed  office.  It  involves 
the  broad  question  of  the  disfranchisement  of  voters  through 
inadvertence  or  by  the  neglect  or  contrivance  of  the  public 
authorities  who  are  charged  with  the  duty  of  forwarding  the 
exercise  of  that  franchise.  •  For  it  is  obvious  that  if  when  the 
name  of  an  office  which  is  to  be  filled  at  an  election  is 
omitted  from  the  official  ballot  the  voter  may  not  supply  such 
omission,  he  is  as  surely  disfranchised  as  if  his  ballot  had 
been  refused  at  the  polls  or  had  not  been  counted  when  law- 
fully cast.  Yet  such  disfranchisement  must  have  been  the 
legislative  intent  if  the  dictum  referred  to  be  taken  to  con- 
stitute the  construction  of  such  legislation  adopted  by  the 
court  of  last  resort.  It  is  this  consideration  that  leads  me 
to  regard  the  construction  of  the  legislative  will  upon  this 
subject  as  still  open.  Thus  regarded,  my  reading  of  the 
Election  law  is  that  the  ballots  with  which  it  deals  are  made 
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up  of  two  classes  of  names — that  is,  names  of  offices  to  be 
filled  and  names  of  persons  to  fill  them— each  of  which  is 
therefore  permitted  (if  so  mild  a  tenn  can  be  used)  to  be 
on  the  ballot;  that  the  fifty-ninth  section  does  not  purport 
to  rehearse  all  that  the  act  permits  to  be  on  the  ballots,  but, 
on  the  contrary,  is  confined  by  its  terms  to  an  express  men- 
tion of  certain  things  that  are  not  prevented,  t.  e,,  pro- 
hibited by  the  act  from  being  placed  upon  the  ballot  by  the 
voters  themselves;  hence  when  in  this  connection  i^he  voter 
is  informed  that  nothing  in  the  act  prevents  him  irom 
vrriting  on  a  ballot  "the  name  or  names  of  any  person  or 
persons  for  whom  he  desires  to  vote  for  any  office  or  offices," 
permission  is  given  to  the  voter,  as  it  seems  to  me,  to  place 
on  the  ballot  in  writing  of  a  prescribed  nature  the  name  of 
the  person  for  whom  he  desires  to  vote  for  any  office  in  such 
manner  that  the  desire  he  is  authorized  to  express  shall  be 
made  manifest  in  the  manner  in  which  such  desire  is  always 
manifested  upon  ballots — ^that  is,  by  the  name  of  the  person 
voted  for  appearing  in  conjunction  with  the  name  of  the 
office  to  be  filled.  If  the  name  of  the  office  to  be  filled  be 
already  on  the  ballot,  the  voter's  right  is  to  indicate  his  de- 
sire by  placing  the  name  of  a  person  under  the  name  of  such 
office :  but  if  the  name  of  the  office  has  been  omitted  from  the 
ballot,  the  voter  is  not  prevented,  by  force  of  the  statutory 
language  under  consideration,  from  voting  to  fill  such  office, 
but  by  the  terms  of  the  act  may  write  on  the  ballot  the  name 
of  the  person  he  desires  to  vote  for  to  fill  said  office,  which 
by  necessary  implication,  in  such  case,  includes  the  addition 
in  writing  of  the  name  of  the  office  to  be  filled.  If  this  is 
not  the  proper  construction  of  this  statutory  language,  the 
legislature  intended  by  it  one  of  two  things— either  that  the 
voter  should  be  disfranchised  by  an  accident  or  at  the  will 
or  by  the  neglect  of  municipal  clerks,  or  else  that  his  remedy 
should  consist  in  doing  a  purely  nugatory  act,  namely,  writ- 
ing the  name  of  a  person  on  a  ballot  that  did  not  and  could 
not  indicate  what  office  such  person  was  desired  to  fill.  As 
against  this  imputation  of  legislative  fatuity  the  circum- 
stance  relied  upon  in   Bansom   v.  Black,   namely,   that   in 
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speaking  of  what  may  be  erased,  "name  or  names"  is  used, 
while  in  speaking  of  what  ma}'  be  written  the  language  is 
"name  or  names  of  any  person  or  persons,"  is  utterly  in- 
adequate to  support  the  construction  that  is  based  upon  it. 
Moreover,  such  construction  leaves  entirely  out  of  consid- 
eration the  words  "for  whom  he  desires  to  vote  for  any  office 
or  offices,"  which,  as  has  already  been  sufficiently  indicated, 
are  of  the  very  essence  of  the  legislative  scheme  if  it  was  not 
intended  to  work  disfranchisement.  The  natural  explana- 
tion of  the  distinction  made  in  the  statute  between  what  a 
voter  may  erase  from  the  official  ballot  and  what  he  may  add 
to  it  is  probably  to  be  found  in  the  circumstance  that  if  the 
names  of  both  office  and  person  are  printed  the  erasure  of  the 
name  of  the  person  is  a  complete  negation  of  the  voter^s 
desire  to  vote  for  such  person  for  such  office,  whereas  if  both 
of  these  names  are  omitted  the  desire  of  the  voter  can  be 
expressed  only  by  adding  to  the  ballot  the  names  of  both 
person  and  office.  The  notion  that  the  legislature  intended 
to  provide  for  the  erasure  by  the  voter  of  the  name  of  an 
office  seems  to  me  to  be  fanciful,  for  if  the  name  of  no  per- 
son be  printed  under  such  office  the  voter  could  have  no 
possible  interest  in  erasing  the  name  of  the  office,  whereas 
if  the  name  of  a  person  be  so  printed  the  obvious  remedy  of 
a  voter  who  did  not  desire  to  vote  for  such  person  is  to 
erase  the  name  of  the  person,  not  to  erase  the  name  of  the 
office. 

I  find  myself,  therefore,  entirely  unable  to  accept  the 
dictum  in  Ransom  v.  Black,  either  as  an  authoritative  prece- 
dent or  as  a  correct  construction  of  the  Election  law.  The 
spirit  that  leads  courts  to  resist  narrow  constructions  of 
statutes  that  lead  to  practical  disfranchisement  is  well  ex- 
pressed in  the  next  succeeding  paragraph  of  the  opinion  in 
Ransom  v.  Black:  "The  narrow  construction  of  my  asso- 
ciates fastens  upon  the  exercise  of  a  right  that  should  be 
encouraged,  a  condition  which  is  distasteful  and  deterrent 
to  some  voters,  and  which  cannot  effect  any  beneficial  result. 
Such  a  construction  should  therefore  be  rejected."  If  for 
the  words  "distasteful  and  deterrent"  the  word  "prohibitory" 
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be  siibstinited,  this  vigorous  language  of  Mr.  Justice  Dixon 
is  strictly  applicable  to  the  present  juncture.  More  than  ten 
years  after  the  decision  in  Ransom  v.  Black  the  Court  of 
Errors  and  Appeals,  speaking  through  Mr.  Justice  Fort,  said 
in  reference  to  the  spirit  in  which  a  court  should  approach 
the  question  of  disfranchising  voters  upon  narrow  construc- 
tions of  regulative  statutes:  "The  right  of  suffrage  is  too 
sacred  to  be  defeated  by  an  act  for  which  the  voter  is  in  no 
way  responsible,  unless  by  the  direct  mandate  of  a  valid 
statute  no  other  construction  can  be  given." 

Construed  in  the  light  of  these  judicial  expressions,  our 
conclusion  in  the  present  case  is  that  the  Election  law  per- 
mitted the  writing  of  the  words  "For  Mayor^'  upon  the  bal- 
lots under  review,  and  hence  such  words  were  not  a  mark 
or  device  that  rendered  the  ballots  void.  This  being  so,  the 
question  whether  by  reason  of  such  marks  such  ballots  were 
rendered  capable  of  identification  or  distinguishable  from 
other  ballots  is  immaterial,  for  it  is  only  when  the  mark  is 
otherwise  than  is  permitted  by  law  that  the  question  of  the 
effect  of  such  mark  becomes  of  moment.  Neither  upon  this 
appeal  can  we  give  any  effect  to  the  argument  that  is  based 
upon  the  fact,  if  a  fact  it  be,  that  the  writing  on  many  of 
these  disputed  ballots  was  in  the  same  hand.  This  argument 
requires  a  determination  of  several  questions  of  fact  to  be 
found  by  the  Circuit  Court,  whereas  the  appeal  to  this  court 
is  upon  questions  of  law  only,  and  the  legal  presumption  is 
that  the  Circuit  Court  resolved  all  the  pertinent  facts  in 
conformity  with  the  judgment  that  it  has  pronounced. 
Ilackett  V.  Mayhew,  33  Vroom  481. 

The  circumstance  dwelt  upon  at  length  by  the  appellant 
in  his  brief,  namely,  that  the  writing  on  the  ballot  is  that 
of  a  person  other  than  the  voter,  is  without  consequence  if 
the  voter  adopted  the  ballot  with  the  writing  on  it  and 
thereby  made  it  his,  and  upon  this  appeal  such  must  be  taken 
to  be  the  fact. 

Finding  no  error  in  the  result  reached  in  the  Circuit  Court, 
its  judgment  is  affirmed. 
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MILLVILLE  GAS  LIGHT  COMPANY  v.  PRANK  B.  SWEETEN, 
&c.,  ET  AL. 

Submitted  July  5.  1900— Decided  November  12,  1906. 

A  declaration  ciiarged  that  it  was  the  duty  of  a  city  and  its  contractor, 
in  digging  up  the  streets  of  such  city  for  the  purpose  of  installing 
a  sewerage  system,  to  furnish  support  to  gas  pipes  which  the 
plaintiff  had  laid  in  such  streets  "under  competent  and  legal 
authority."  Held^  upon  demurrer,  that  this  conclusion  of  the 
pleader,  ajs  to  the  character  and  sufficiency  of  its  authority  to 
occupy  the  highway,  being  based  upon  undisclosed  facts,  did  not 
sustain  its  allegation  of  the  resulting  duty  owed  to  it  by  the  city 
for  the  negligent  performance  of  which  the  declaration  sought  to 
hold  the  defendants  liable. 


On  demurrer  to  declaration. 

Before  Gummerk,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  plaintiff,  Gaskill  &  GasJcilL 

For  the  defendants,  French  &  Richards. 

The  opinion  of  the  court  was  delivered  by 

Garrtsox,  J.  This  is  a  demurrer  to  a  declaration,  the 
defendant  F.  B.  Sweeten,  trading,  &c.,  being  the  demurrant. 

The  declaration  charges  that  the  defendants  Sweeten,  &c., 
under  a  contract  with  the  other  defendant,  the  city  of  Mill- 
ville,  for  the  constiniction  of  a  sewerage  system,  dug  up 
certain  of  the  streets  of  the  said  city  in  which  the  plaintiff 
had  laid  gas  pipes,  which  it  thereupon  became  the  duty  of 
the  said  city  and  its  said  agent  to  support,  protect  and  render 
safe  during  the  construction  of  the  said  sewerage  system; 
that  in  disregard  of  this  duty  thus  owing  to  the  plaintiff  the 
said  pipes  were  so  negligently  supported  by  temporary  props 
and  stays  that  the  removal  of  the  earth  incident  to  the  dig- 
ging of  the  trenches  for  the  sewers  caused  the  plaintiff's 
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pipes  to  be  broken  and  severed  from  their  connections  and 
to  settle  unevenly,  to  the  injury  of  the  plaintiff. 

It  is  evident  that  the  foundation  of  this  charge  of  the 
negligent  performance  of  a  duty  owed  by  the  defendants  to 
the  plaintiff  must  be  the  existence  of  such  duty.  If  such  duty 
existed  it  arose  from  certain  facts,  and  whetlier  upon  such 
facts  such  duty  arose  is  a  question  for  this  court  to  deter- 
mine. If  this  pleading  does  not  display  the  facts  from  which 
a  duty  was  owing  to  the  plaintiff,  it  makes  out  no  case  of 
negligent  performance  of  such  duty  by  the  defendants.  The 
only  information  derivable  from  the  plaintiff's  declaration  is 
that  its  pipes  were  ^laid  in  the  said  streets  by  competent  and 
legal  authority."  This  is  the  pleader's  conclusion,  based 
presumably  upon  some  state  of  facts  kno\^'n  to  him.  It  might 
not  be  the  conclusion  of  this  court  if  the  same  state  of  facts 
were  made  known  to  it.  A  pleading  is  primarily  and  essen- 
tially a  statement  of  facts.  Where  the  facts  are  stated  in  a 
pleading  the  pleader  may,  and  often  should,  state  that  con- 
clusion from  such  facts  upon  which  he  bases  his  right,  but 
where  the  facts  upon  which  the  pleader's  conclusion  is  based 
are  not  stated  his  conclusion  from  such  undisclosed  facts 
goes  for  nothing,  and  not  being  in  itself  a  relevant  fact  is 
not  admitted  by  a  demurrer. 

The  demurrer  in  the  present  case  not  admitting  the  plaint- 
iff's conclusion  as  to  its  authority  to  occupy  the  highway  with 
its  pipes,  the  declaration  alleges  no  foundation  for  the  duty 
which  it  charges  was  owing  to  the  plaintiff,  and  if  it  has 
not  charged  the  existence  of  the  duty  it  makes  out  no  case 
for  damages  for  the  negligent  performance  of  such  duty. 

Judgment  must  be  for  the  defendants. 
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MICHAEL  SMITU  v.  MOUNTAIN  ICE  COMPANY. 

Submitted  July  5,  IIKMJ— Decided  November  12,  1906. 

Plaintiff,  while  employed  in  moving  blocks  of  ice  along  a  ninway  with 
an  ice-hook,  stood  alongside  of  the  ninway  on  a  platform  that  was 
provided  by  the  defendant  with  a  single  rail  on  the  side  farthest 
from  the  runway.  By  reason  of  the  sudden  slipping  of  his  ice- 
hook  while  he  was  ptiriUag  on  it,  plaintiff  fell  backwards  against 
the  rail,  carrying  it  with  him  to  the  yv>ynd.  Held,  that  the  de- 
fendant's liability  dei>ended  upon  the  sort  of  protection  this  rail 
was  apparently  designed  to  afford  to  the  plaintiff,  and  that  The 
question  thus  presented  was  for  the  jury,  not  the  court. 


On  rule  to  show  oau;=e. 

Plaintiff  was  employed  by  the  defendant  in  filling  its  ice- 
house. The  ice,  which  was  in  blocks  weighing  about  two 
hundred  and  fifty  pounds,  wa«  lifted  by  an  elevator  to  a 
runway  that  ran  to  the  ice-house  at  a  distance  of  twenty  feet 
from  the  ground!  Along  this  runway  the  blocks  of  ice  were 
pushed  or  pulled,  as  the  case  might  be,  by  means  of  ice-hooks, 
by  the  defendant's  servants,  of  which  the  plaintiff  was  one. 
While  thus  employed  the  men  stood  on  a  gangway  alongside 
of  and  on  the  same  level  as  the  runway,  from  which  it  was 
separated  by  a  piece  of  timber,  six  by  six,  which  served  to 
keep  the  ice  on  the  runway  and  at  the  same  time  formed  the 
side  of  the  gangway  next  to  the  runway.  There  was  no  railing 
on  this  side  of  the  gangway,  which  was  where  the  men  worked 
with  their  ice-hooks,  but  on  the  opposite  side  of  the  gangway 
there  were  three  posts  about  four  feet  high,  on  the  tops  of 
which  was  nailed  a  single  rail,  the  length  of  which  was  vari- 
ously put  at  from  sixteen  to  twenty  feet,  and  its  width  and 
thickness  from  three  by  two  inches  to  two  by  one  inch,  one  of 
the  plaintiff's  witnesses  describing  it  as  a  shingling  lath,  two 
by  one.  The  span  between  posts  was  either  eight  or  ten  feet. 
The  gangway  itself  was  three  feet  wide.  The  accident  to  the 
plaintiff  was  that  his  ice-hook  slipped  or  lost  its  hold  in  a 
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block  of  ice  while  he  was  pulling  on  it,  and  that,  by  reason  of 
this  sudden  release  of  his  hook,  the  plaintiff  fell  backwards, 
with  this  momentum  added,  against  the  rail  on  the  opposite 
side  of  the  gangway,  which  left  the  posts  and  was  carried  to 
the  ground  leith  the  plaintiff.  Whether  the  nails  pulled  out 
of  the  posts  or  out  of  the  Tail ;  whether  the  posts  or  rail  were 
rotten  or  sound,  and  whether  the  rail  broke  or  ¥^  were  dis- 
puted questions  upon  which  the  testimony  was  in  direct 
conflict. 

Upon  the  question  of  the  duty  owed  by  the  defendant  to 
the  plaintiff,  the  trial  court  charged  the  jury  as  follows: 

"In  this  case  the  master  evidently  recognized  the  fact  that 
working  on  the  platform — on  the  walk,  as  it  has  been  called 
— was  working  in  a  dangerous  place,  and  provided  a  protec- 
tion for  its  servants,  namely,  this  rail  which  was  alongside. 
Having  done  that,  the  servant  going  to  work  there,  with 
knowledge  of  what  had  been  provided  for  his  protection,  had 
a  right  to  rely  upon  that,  and  had  a  right  to  feel  secure  that 
he  would  not  be  injured  by  anything  which  he  could  not  see. 
If  he  saw  that  it  was  out  of  order,  that  would  be  one  thing ; 
but  if,  by  ordinary  observation,  it  appeared  to  be  in  good 
condition,  then  he  had  a  right  to  depend  upon  it,  and  the  duty 
of  the  master  was  to  take  reasonable  care  that  it  was  in  good 
condition,  and  that  reasonable  care  required  the  master  to 
make  inspections  of  it  from  time  to  time — reasonable  inspec- 
tion— to  see  that  it  was  in  good  condition.'' 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  plaintiff,  Charles  Stilwell,  Jr. 

For  the  defendant,  WiUard  W,  Cutler, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  charge  of  the  trial  court  io  the  jury, 
as  applied  to  the  concrete  case  before  it,  was  that  the  rail  had 
been   provided   by  th?  defendant  for  the  protection  of  the 
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plaintiff  from  accidents  such  as  that  by  which  he  was  injured. 
The  questions  left  to  the  jury  were  whether  the  rail  was  in 
good  condition ;  whether  the  defects  in  it,  if  any,  were  latent, 
and  whether  a  proper  inspection  had  been  made;  but  at  no 
time  was  it  left  to  the  jury  to  say  whether  the  rail  had  been 
provided  to  secure  the  plaintiff  in  case  of  accidents  such  as 
that  which  occurred,  or  whether  its  construction  indicated 
that  it  was  apparently  designed  to  withstand  such  violent 
impacts.  An  aflBrmative  answer  to  one  or  the  other  of  these 
propositions  was  essential  to  the  plaintiff's  right  of  recovery. 
Upon  this  review  of  the  trial,  the  question  is  whether  such 
answer  must  come  from  the  jury,  or  whether  it  is  enough  if 
it  comes  from  the  court,  and  this  depends  in  turn  upon 
whether  the  protection  the  rail  was  apparently  designed  to 
furnish  was  a  matter  about  which  reasonable  minds  could  not 
honestly  differ.  If  the  question  was  of  this  indisputable  char- 
acter, the  trial  judge  was  right  in  treating  it  as  a  court 
question. 

In  the  case  of  Scmnders  v.  Eastern  Hydraulic  Brick  Co.,  34 
Vroom  554,  the  question  whether  a  muUion  in  a  skylight  was 
apparently  designed  to  withstand  the  weight  of  the  plaintiff 
was  held  to  be  of  this  indisputable  character,  and  a  nonsuit 
based  upon  the  trial  court's  determination  of  such  question 
was  sustained. 

Between  those  cases,  however,  where  a  fact  that  is  essential 
to  the  plaintiff's  recovery  is  so  plainly  lacking  that  a  nonsuit 
should  be  ordered  and  those  in  which  such  fact  is  so  indis- 
putably established  in  the  plaintiff's  favor  that  the  jury 
should  be  so  instructed  lies  the  great  mass  of  what  are  signifi- 
cantly called  disputed  matters  of  fact.  Such  disputed  matters 
need  not  consist  of  contradictions  in  the  testimony.  If  oppo- 
site inferences  may  reasonably  be  drawn  from  uncontradicted 
testimony,  a  substantial  dispute  is  presented.  It  is  needless 
to  say  that  all  such  disputes  are  for  the  jury.  In  the  present 
case  the  nature  of  the  protection  the  rail  was  designed  to 
afford  seems  to  me  to  lie  within  this  debatable  area,  so  that  it 
was  no  more  competent  for  the  trial  court  to  decide  that  it 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1906.  29 

4S  Vroom,  .Smith  v.  Moon  tain  Ice  Co. 

waa  unquestionably  provided  to  withstand  violent  impacts  of 
the  servant's  body  than  it  would  have  been  for  the  court  to 
decide  that  it  was  obviously  not  constructed  to  withstand 
such  impacts,  and  hence  to  have  nonsuited  the  plaintiff. 
Either  of  th^se  decisions  of  this  question  of  fact  must  rest 
upon  the  inferences  to  be  drawn  from  the  construction  of  the 
railing,  its  size  and  supports,  the  length  of  its  span,  its  uses 
in  connection  with  other  parts  of  the  defendant's  plant.  A 
good  deal  might  be  said  on  each  side  of  the  question,  so  that, 
while  not  suggesting  for  a  moment  that  the  trial  judge 
reached  an  erroneous  conclusion  upon  this  question,  I  am 
satisfied  that  he  should  not  have  reached  any  conclusion  that 
resulted  in  withholding  from  the  jury  the  determination  of 
a  debatable  question  of  this  fundamental  character,  for  it 
will  not  be  contended  that,  if  the  appearance  of  the  rail  and 
its  construction  indicated  that  it  was  not  designed  to  with- 
stand violent  impacts  or  to  afford  protection  in  such  cases, 
the  plaintiff  had  a  right  to  rely  upon  such  protection.  Such 
a  situation  would  in  principle  be  indistinguishable  from  the 
decision  above  cited  where  the  man  relied  upon  the  strength 
of  the  muUion  to  support  his  weight.  If  the  inadequacy  of 
the  railing  in  this  case  had  been  as  clear  as  the  inadequacy  of 
the  muUion  in  that  case,  the  plaintiff  should  have  been  non- 
suited. We  do  not  think  that  such  inadequacy  incontestably 
appeared,  but  neither  do  we  think  that  it  incontestably  ap- 
peared that  the  railing  was  provided  to  withstand  the  shock 
resulting  from  accidents  such  as  the  plaintiff's.  If  neither  of 
these  facts  were  placed  by  the  testimony  beyond  reasonable 
dispute,  the  question  should  have  been  left  to  the  jury,  and 
for  the  failure  of  the  trial  court  so  to  leave  it  the  verdict  in 
this  case  must  be  set  aside. 

The  defendant's  rule  is  made  absolute. 
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EDWARD  Bl  SHAY  v.  OCEAN  CITY   ELECTRIC   RAILROAD 
COMPANY. 

Submitted  July  5,  1906— Decided  November  12,  1906. 

1.  Plaintiff,  an  employe  of  a  water  company,  was  en^sred,  with 
others,  in  connecting  a  main  at  night,  the  plaintiff*s  duty  being 
to  hold  a  lantern  to  show  a  light  to  the  others  who  were  working 
in  a  trench,  the  nearest  edge  of  which  was  eighteen  inches  from 
defendant's  tracks.  The  gang  had  been  working  on  this  job 
during  the  latter  part  of  that  day,  during  which  the  motormen 
bad  sounded  the  gong  on  approaching  the  point.  At  quitting 
time,  about  five  P.  m.,  the  men  quit,  and  then  resumed  work  at 
ten  o'clock  at  night,  of  which  the  trolley  employes  had  no  notice. 
The  plaintiff  held  his  lantern  eighteen  inches  from  the  ground, 
kneeling  for  this  purpose  on  the  narrow  strip  between  the  trench 
and  the  tracks,  knowing  that  he  would  be  struck  by  a  passing  car 
if  he  did  not  get  out  of  its  way.  There  was  nothing  in  his  occu- 
pation that  prevented  the  free  use  of  his  senses,  and  no  obstruc- 
tion to  his  vision  up  or  down  a  straight  track  in  each  direction. 
These  circumstances  having  appeared  in  the  plaintiff's  case,  the 
defendant's  motion  that  he  be  nonsuited  for  contributory  negli- 
gence should  be  granted. 

2.  The  case  of  Daum  v.  Sorth  Jersey  Street  Railway  Co,,  40  Vroom 
1,  distinguished. 


On  nile  to  ?how  cause. 

Before  Gum  mere,  Chief  Justice,  and  Justit-es  Garrison 
and  SwAYZE. 

For  the  plaintiff,  Herbert  R,  Voorhees  and  William  I.  Oar- 
risnn. 

For  the  defendant,  J.  Fiihian  Tatem  and  William  J. 
Claassen. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  verdict  in  this  ca^  awards  to  the 
plaintiff  damages  to  the  amount  of  $5,000  for  personal  in- 
juries received  by  him  under  the  following  circumstances: 
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On  August  21st,  1905,  the  plaintiff  was  a  laborer  in  the  em- 
ploy of  the  Ocean  City  Water  Company,  and  during  the  latter 
part  of  that  day  had  been  engaged,  with  three  other  men,  in 
preparing  to  make  a  connection  with  a  water  main,  which 
nece:?sitated  the  digging  of  a  hole  six  feet  square  and  three 
feet  deep  alongside  the  tracks  of  the  defendant,  the  nearest 
edge  of  the  hole  being  about  eighteen  inches  from  the  nearest 
track.  While  this  work  was  going  on,  the  cars  of  the  defend- 
ant passed  about  every  fifteen  minutes,  and  were  always 
slowed  down  by  the  motormen,  who  also  rang  the  gong.  Be- 
tween five  and  six  o'clock  the  plaintiff  and  those  employed 
with  him  quit  work.  At  ten  o'clock  that  night  they  returned 
to  make  the  connection  with  the  main,  and  for  that  purpose 
resumed  work  in  the  hole  near  the  tracks  of  the  defendant, 
but  of  this  the  defendant  had  no  notice.  The  place  was 
within  the  limits  of  Ocean  City,  the  surface  of  the  ground 
flat  and  level,  and  the  tracks  straight  in  each  direction  for  a 
long  distance.  The  work  had  been  in  progress  about  half  an 
hour,  when  the  plaintiff,  who  was  kneeling  or  stooping  on  the 
eighteen  inches  that  was  between  the  edge  of  the  hole  and  the 
trolley  track,  was  struck  by  a  passing  car.  At  this  time  the 
men  were  disposed  as  follows:  Three  of  them  were  working 
in  the  hole  and  the  plaintiff  was  holding  a  lantern  to  show  a 
light  for  them  to  work  by.  He  also  says  that  he  held  the 
lantern  so  that  he  would  not  be  hit  by  a  car.  The  dirt  that 
had  come  out  of  the  hole  made  a  bank  about  one  foot  high  on 
three  sides  of  the  hole,  and  on  the  fourth  side,  which  was  next 
to  the  tracks,  the  plaintiff  held  his  lantern  about  eighteen 
inches  from  the  ground,  kneeling  or  stooping  for  that  purpose. 
That  some  part  of  the  plaintiff's  body  was  near  enough  to  the 
trolley  tracks  to  be  struck  by  a  car  on  the  tracks  is  obvious 
from  what  actually  happened.  That  the  plaintiff  was  aware 
of  this  danger  is  testified  to  by  himself  when,  in  response  to 
the  question,  "Did  you  see  any  car  pas>i  by  there  in  the  half 
hourP^  he  answered,  "Xo,  sir;  if  I  did  I  would  have  had  to 
get  up.''  Other  facts  known  to  the  plaintiff  were  that  the 
hour  was  an  unusual  one  and  that  the  defendant's  servants. 
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who  had  taken  precautions  to  warn  the  men  during  the  day 
and  had  presumably  taken  note  of  their  quitting  work  at  the 
usual  hour,  had  been  given  no  notice  of  their  resumption  of 
work.  Under  these  circumstances  the  plaintiflE  assumed  a 
position  of  which  he  not  only  knew  tlie  dangers,  but  also 
knew  that  he  must  i*ely  upon  his  own  circumspection  to  avert 
them.  Furthermore,  there  was  nothing  in  the  nature  of  his 
employment  that  prevented  the  exercise  of  such  circumspec- 
tion. There  was  no  obstruction  to  his  vision  or  his  hearing; 
nothing  to  prevent  his  Ube  of  these  senses  for  his  own  protec- 
tion, and  nothing  in  the  nature  of  what  he  was  doing  to 
excuse  their  non-use,  for  his  lantern  would  throw  its  light 
into  the  hole  whether  he  looked  up  or  down  the  tracks,  or 
listened *f or  an  approaching  car  or  not*  His  failure,  therefore, 
to  use  his  senses  to  apprise  him  of  a  danger,  of  the  nature  of 
which  he  was  fully  aware,  was  negligence  that  directly  con- 
tributed to  his  injury,  for  beyond  question  the  approach  of 
the  car  that  struck  him  w^ould  have  become  known  to  him  if 
he  had  been  at  all  on  the  lookout  for  it. 

The  case  thus  presented  is  a  direct  antithesis  to  that  of 
Daum  V.  North  Jersey  Street  Railway  Company,  40  Vroom  1, 
which  is  relied  upon  to  uphold  this  verdict.  In  that  case  the 
accident  happened  in  the  daytime  (see  paper  book).  The 
proximity  of  the  place  at  which  the  plaintiff  and  his  fellows 
were  at  work  to  the  tracks  of  the  defendant  and  the  fact  that 
they  were  at  work  were  known  to  the  defendant's  motormen, 
and  had  led  to  the  adoption  by  them  of  the  custom  of  ringing 
a  gong  when  approaching  this  point.  The  physical  work  at 
which  the  plaintiff  in  that  case  was  engaged,  namely,  passing 
down  pieces  of  timber  to  men  in  a  trench,  necessitated  his 
kneeling  position  and  engrossed  his  whole  attention.  The  car 
in  that  case  turned  into  the  avenue  in  which  the  plaintiff  was 
working  at  a  point  about  two  hundred  and  fifty  feet  away 
and  struck  the  plaintiff  about  one  minute  after  he  had  kneeled 
down,  before  doing  which  he  had  looked  in  that  direction,  an4 
no  car  was  in  sight.  In  all  these  essential  points,  and  espe- 
cially in  that  upon  which  the  case  turned  upon  the  question 
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of  contributory  negligence,  namely,  that  the  plaintiff  had  a 
right  to  expect  that  the  customary  warning  would  be  given 
him,  the  Damn  case  differs  fundamentally  from  the  present 
case. 

In  the  case  before  us  the  plaintiff's  negligence  appeared  at 
the  close  of  his  testimony,  hence  the  motion  for  a  nonsuit 
should  have  been  granted.  The  rule  to  show  cause  why  a  new 
trial  should  not  be  granted  is  made  absolute. 


THE   STATE  v.  BENJAMIN  CLARK. 

Submitted  July  5,  1906— Decided  November  12,  1906.  v 

Where,  in  a  prosecution  for  assault,  defendant's  counsel  suggested  that 
the  prosecution  was  for  the  purpose  of  layiug  a  foundation  for  a 
civil  suit,  it  was  proper  for  the  court  to  charge  that  the  jury  had 
nothing  to  do  with  such  matter,  that  it  had  no  place  in  the  case 
at  all,  and  that  the  jury's  duty  was  to  determine  whether  on  the 
testimony  produced,  defendant  was  guilty  of  the  crime  charged, 
&c. 


On  error  to  the  Hudson  Sessions. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  plain tiflf  in  error,  Aleocander  Simpson, 

For  the  state,  William  H,  Speer. 

The  opinion  of  the  court  was  delivered  by 

Garbison^  J.  The  plaintiff  in  error,  having  been  con- 
victed in  the  Hudson  Sessions  of  atrocious  assault,  brings  this 
writ  of  error  to  review  that  judgment.  The  first  assignment 
of  error  is  directed  at  the  following  language  of  the  charge : 
"There  has  been  some  suggestion  by  counsel  for  the  defend- 
ant that  this  prosecution  is  laying  the  foundation  for  a  civil 
suit.    That  is  a  matter  you  have  nothing  to  do  with.    It  has 
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no  place  in  this  case  at  all.  Your  simple  duty  is  to  deter- 
mine whether  upon  the  testimony  produced  before  you  in  this 
hearing  this  defendant  is  guilty  as  charged,  and  if  you  are 
satisfied  from  such  testimony  that  he  is  guilty,  then  it  is  your 
duty  to  say  so,  otherwise  you  should  acquit  him.^'  This  as- 
signment requires  no  discussion.  It  is  not  pretended  that 
counsel  did  not  make  the  suggestion  ascribed  to  him  in  the 
charge,  and  if  he  did  there  can  be  no  diflEerence  of  opinion 
as  to  the  entire  propriety  of  the  judge's  reference  to  it. 

The  remaining  assignments  discussed  in  the  brief  of  coun- 
sel relate  to  comments  contained  in  the  charge  that  are  not 
subjects  of  reversal  upon  error.  The  charge,  as  a  whole, 
clearly  informed  the  jurj'  as  to  their  right  and  duty  in  dealing 
with  disputed  questions  of  fact.  Bruce  v.  Carter,  3  Vroom 
554;  Castner  v.  Sliker,  4  Id,  507;  Smith  v.  Bennett,  13  Id. 
370;  State  v.  Engle,  21  Id.  272. 

The  judgment  of  the  Hudson  Quarter  Sessions  is  affirmed. 


BENJAMIN   F.    WATKINS   v,   SAMUEL   KIRBY. 

Argued  June  5,  1906 — Decided  November  12,  1906. 

Plaintiff's  declaration  was  that,  having  been  committed  to  the  com- 
mon jail  as  a  witness  in  a  criminal  case,  he  was  not  furnished 
by  the  defendant,  who  was  the  sheriff  having  custody  of  the  said 
jail,  with  the  separate  accommodation  prescribed  by  section  30  of 
the  Criminal  Procedure  act.  The  defendant  pleaded  that  ^the 
board  of  chosen  freeholders  had  not  made  provision  for  such 
separate  accommodation.  Held,  upon  demurrer  to  this  plea,  that 
the  declaration  was  bad  for  failure  to  charge  the  affirmative  of 
the  allegation  that  was  negatived  by  the  plea. 


On  demurrer  to  pleas. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  plaintiff,  Herbert  C,  Bartlett, 
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For  the  defendant,  William  M,  Clevenger, 

The  opinion  of  the  court  was  delivered  by 

Gabrison,  J.  This  is  a  demurrer  to  pleas.  The  gravamen 
of  the  declaration  was  that  the  plaintiff,  having  been  com- 
mitted to  the  common  jail  as  a  witness  in  a  homicide  case,  was 
not  furnished  by  the  defendant,  \^o  was  the  sheriff  having 
custody  of  said  jail,  with  the  separate  accommodation  provided 
for  by  section  30  of  the  Criminal  Procedure  act  (Pamph,  L. 
1898,  p.  877),  which  conduct  of  the  defendant  "was  contrary 
to  law,  and  particularly  to^^  section  30  above  mentioned.  The 
legal  effect  of  this  pleading  is  to  charge  the  defendant  with  the 
nolation  of  some  duty  to  the  plaintiff  arising  under  the  provi- 
sions of  the  recited  statute.  The  provisions  of  this  statute, 
shortly  before  the  bringing  of  this  suit,  had  received  judicial 
construction  in  an  action  brought  by  the  same  plaintiff  for  the 
same  cause  of  action  against  the  board  of  chosen  freeholders 
of  Atlantic  county,  in  which  action,  upon  demurrer  to  the 
declaration,  this  court  held  that  the  statute  in  question  im- 
posed upon  the  board  of  chosen  freeholders  the  duty  of  exer- 
cising a  governmental  supervision  of  the  jail  with  respect  to 
the  provisions  of  the  act,  and  of  seeing  to  it  that  the  neces- 
sary moneys  were  provided  to  furnish  for  witnesses  accommo- 
dations of  the  prescribed  kind,  and  that  this  was  a  public 
duty  for  the  neglect  of  which  an  action  would  not  lie  in  behalf 
of  an  individual  specially  damaged  by  such  neglect.  Watkins 
V.  Freeholders  of  Atlantic,  44  Vroom  213. 

Such  being  the  construction  that  had  been  placed  upon  this 
statutory  provision  the  defendant,  when  sued  in  the  present 
action  for  his  negligence  as  sheriff,  pleaded — first,  that 
although  the  board  of  chosen  freeholders  had  been  requested 
by  him  to  provide  the  separate  accommodations  required  by 
section  30,  they  had  neglected  and  refused  so  to  provide ;  and 
second,  that  prior  to  the  commitment  of  the  plaintiff  as  a 
witness  the  board  of  chosen  freeholders  did  not  "take  care," 
which  is  the  language  of  the  statute,  that  the  witness  so  com- 
mitted be  furnished  with  the  separate  provision  prescribed  by 
that  statute.    To  these  pleas  the  plaintiff  has  demurred  upon 
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the  general  ground  that  the  facts  alleged  in  them  are  not 
responsive  to  any  facts  set  forth  in  the  declaration.  This  is 
true,  but  it  is  equally  true  that  the  pleas  are  responsive  to  a 
fact  that  ought  to  have  been  set  out  in  the  declaration,  namely, 
that  the  board  of  chosen  freeholders  had  performed  the  duty 
imposed  upon  them  by  section  30,  as  construed  in  the  case 
above  cited,  for  until  thii  primary  duty,  which  is  the  only 
one  expressly  imposed  by  the  statute,  had  been  performed,  it 
is  not  admissible  to  charge  the  defendant  with  any  duty  to 
the  plaintiff,  statutory  or  otherwise,  in  the  premises.  In  fine, 
until  the  board  of  chosen  freeholders  has  performed  the  duty 
directly  imposed  upon  it  by  this  statute,  at  least  to  the  extent 
of  providing  the  moneys  necessary  to  carry  into  effect  the 
other  provisions  of  the  act,  no  implication  of  negligence  arises 
with  respect  to  any  other  body  or  person. 

The  plaintiff's  declaration  was  therefore  defective  in  that 
it  failed  to  state  the  only  condition  under  which,  if  at  all, 
a  duty  was  cast  upon  the  defendant.  The  defendant  might 
have  demurred  to  this  declaration,  but  instead  of  taking  that 
course  elected  to  treat  the  declaration  as  tendering  an  issue 
by  traversing  facts  that  were  not,  but  should  have  been, 
pleaded  by  the  plaintiff.  This  was  inartificial  pleading  that 
upon  a  motion  to  strike  out  might  have  fallen  under  con- 
demnation, but  by  demurring  the  plaintiff  has  opened  the 
door  to  an  attack  upon  his  declaration.  The  situation,  then, 
is  this :  The  declaration  did  not  allege  a  state  of  facts  upon 
'which  any  duty  to  the  defendant  arose.  The  pleas  supplied 
or  assumed  the  missing  allegation  and  then  in  fact  traversed 
it  by  stating  the  opposite  to  be  the  truth.  By  demurring  to 
this  pleading  the  plaintiff  is  in  this  dilenmia,  namely,  that 
if  the  pleas  are  bad  because  they  negative  an  allegation  not 
contained  in  the  declaration,  the  declaration  is  bad  because 
it  does  not  contain  such  allegation;  whereas  if  the  declara- 
tion be  good  upon  the  assumption  that  it  does  contain  such 
allegation,  then  the  pleas  by  which  such  allegation  is  denied 
are  also  good;  hence,  whichever  horn  of  this  dilemma  be 
taken,  the  judgment  on  this  demurrer  must  be  for  the  de- 
fendant. 
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FBANCIS  H.  WARE,  ADMINISTRATOR  OP  THE  ESTATE  OF 
CARL  N.  WARE,  DECEASED,  PLAINTIFF  IN  ERROR,  v. 
JAMES  McMlTRRAY,  DEFENDANT  IN  ERROR. 

Submitted  July  8,  1906-^Decided  November  12,  1906. 

Wliere  compensation  is  to  be  made  in  some  other  thing  than  money, 
and  there  is  a  refusal  to  comply  with  the  agreement  to  compensate 
in  the  specific  way  provided,  the  plaintiff  is  entitled  to  recover  as 
compensation  what  the  specific  thing  which  he  was  to  receive  is 
worth.  This  is  to  be  ascertained  in  the  usual  way  of  arriving  at 
the  value  of  real  or  i)ersonal  property. 


On  error  to  the  Burlington  County  Circuit  Court. 
Before  Justices  Fobt,  Garketson  and  Beed. 
For  the  plaintiff  in  error,  John  TF.  Wescott, 
For  the  defendant  in  error,  Herbert  C,  Bartlett. 

The  opinion  of  the  court  was  delivered  bv 

Fort,  J.  This  was  an  action  upon  contract  to  recover 
from  the  defendant  for  services  rendered  by  the  plaintiff's 
intestate  in  the  organization  of  a  company.  The  claim  was 
that  the  services  of  the  plaintiff's  intestate  in  securing  a  party 
to  finance  a  new  company  to  take  over  the  fruit  jar  and  bottle 
closure  company  were  to  be  compensated  by  his  receiving 
from  the  defendant  $5,000  of  stock  in  the  new  company,  and 
the  proof  was  that  the  defendant  had  admitted  this  to  the 
plaintiff  after  the  death  of  his  intestate,  and  had  promised  to 
comply  with  his  contract  within  a  reasonable  time. 

There  was  no  controversy  in  the  cause  but  that  the  plaint- 
iff's intestate  had  performed  the  services. 

Carl  M.  Ware,  the  deceased,  was  a  lawyer  with  an  office  at 
Millville,  in  this  state.  This  suit  was  instituted  against  the 
defendant  some  months  after  his  agreement  to  carry  out  the 
original  contract  with  the  deceased,  and  upon  the  theory  that 
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more  than  a  reasonable  time  had  elapsed  to  give  him  oppor- 
tunity to  do  so,  and  that  he  had  refused. 

We  think  the  evidence  would  have  justified  the  jury  in 
finding  that  the  defendant  had  not  performed  his  contract 
within  a  reasonable  time  after  demand  made  by  the  plaintiff 
upon  him  to  so  do. 

We  also  think  that  the  services  were  proven. 

The  plaintifif  was  nonsuited.  No  reasons  were  given  by  the 
court  for  the  nonsuit,  and  the  grounds  upon  which  the  nonsuit 
was  asked  are  so  indefinite  and  uncertain  that  we  are  not  able 
to  gather  from  them  the  reasons  for  the  nonsuit. 

We  think  that  the  plaintiff,  on  the  proof,  was  entitled  to  go 
to  the  jury,  and  if  nothing  were  proven  other  than  the  mere 
promise  to  give  $5,000  worth  of  stock  in  the  reorganized  com- 
pany, and  there  was  no  evidence  of  the  value  of  the  stock  that 
the  plaintiff  would  have  been  entitled  to  a  verdict  of  six  cents 
on  this  proof,  but,  in  any  event,  we  think  that  a  nonsuit 
could  not  be  ordered. 

Where  compensation  is  to  be  made  in  some  other  thing  than 
money,  and  there  is  a  refusal  to  comply  with  the  agreement  to 
compensate  in  the  specific  way  provided,  the  plaintiff  is  enti- 
tled to  recover  as  compensation  what  the  specific  thing  which 
he  was  to  receive  is  worth.  This  is  to  be  ascertained  in  the 
usual  way  of  arriving  at  the  value  of  real  and  personal  prop- 
erty. Hinchman  v.  Rutan,  2  Vroom  497.  So  here,  if  the 
plaintiff  had  proven  the  value  of  the  stock,  that  would  have 
been  the  measure  of  his  right  to  compensation  under  his  con- 
tract, but  the  fact  of  his  failure  to  prove  this  value  did  not 
entitle  the  defendant  to  a  nonsuit,  but  might  have  limited  the 
plaintiff^s  right  to  recover  to  merely  nominal  damages. 

The  verdict  will  be  set  aside  and  a  new  trial  granted. 
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CHARLES  MINARD  v.  WEST  JERSEY  AND  SEASHORE  RAIL- 
WAY COMPANY. 

Submitted  July  7,  1906— Decided  November  12,  1900. 

1.  In  an  action  of  tort  to  recover  damages  for  the  loss  resulting  to 
the  plaintiff's  property  from  a  fire,  alleged  to  have  been  com- 
municated by  sparks  from  a  locomotive  engine,  circumstantial 
evidence  is  frequently  the  only  kind  of  proof  obtainable,  and  if 
the  circumstances  proven  furnish  ground  for  the  jury  to  find  that 
it  was  reasonably  probable  that  the  fire  did  thus  originate,  a 
verdict  for  the  plaintiff  will  not  be  set  aside. 

2.  The  admission  of  evidence  in  rebuttal  which  might  have  been 
offered  on  the  direct  case  is  within  the  discretion  of  the  trial 
court. 

3.  Unjustified  comment  by  counsel  upon  witnesses  in  the  cause 
should  be  restrained  by  the  trial  court,  and  may  be,  in  the  dis- 
cretion of  the  court,  required  to  be  retracted. 


On  nile  to  show  cause. 

Before  Justices  Fort,  Garbetson  and  Pitney. 

For  the  plaintifif,  F.  Morse  Archer, 

For  the  defendant,  Gashill  &  Qaskill, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  There  are  a  number  of  reasons  alleged  for  a  new 
trial  under  the  rule  allowed  in  this  cause,  but  upon  the  brief 
only  three  of  them  are  discussed.  We  will  consider  them  in 
their  order,  as  found  in  the  brief. 

First.  Because  the  plaintiff  failed  to  prove  by  direct  and 
sufficient  evidence  the  defendant's  liability  for  the  fire. 

The  proof  was  circumstantial.  A  train  passed  shortly  be- 
fore the  fire.  The  building  caught  fire  on  the  roof.  Two 
or  three  small  fires,  near  to  the  building,  were  also  set  soon 
after  the  engine  passed.  The  proof  here  was  for  the  jury, 
and  was  sufficient,  under  WUey  v.  ^Yest  Shore  Railroad  Co,, 
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15  Vroom  247,  to  send  the  case  to  them.     The  court  rightly 
refused  to  nonsuit. 

Second,  Because  the  preponderance  of  the  evidence  was 
strongly  with  the  defendant  in  several  respects : 

1.  As  to  how  the  fire  started.  We  do  not  think  the  proof 
on  this  point  was  with  the  defendant  by  the  weight  of  the 
evidence. 

2.  As  to  the  use  of  all  practicable  means  to  prevent  the 
escape  of  sparks,  the  proof  was  not  so  free  from  doubt.  But 
we  think  the  justice  left  the  eflFect  and  weight  of  the  proof 
to  the  jury  fully,  and  they  have,  by  a  special  finding,  answered 
four  questions  submitted  by  the  court,  with  unusual  intelli- 
gence, as  we  think: 

"$.  Was  the  fire  communicated  to  the  Minard  buildings 
from  Engine  Xo.  80  ? 

"A.  Yes. 

"().  Was  Engine  Xo.  80,  on  November  9th,  1903,  equipped 
with  a  spark  arrester  of  approved  pattern  and  in  general  use  ? 

"A.  Yes. 

"^.  Had  the  defendant  caused  an  inspection  of  the  spark 
arrester  in  No.  80  to  be  made  within  a  reasonable  time  before 
November  9th,  1903,  in  a  reasonably  careful  manner? 

"A.  Yes,  within  a  reasonable  time,  but  not  in  a  reasonabh' 
careful  manner. 

'^Q,  Was  the  spark  arrester  of  No.  80,  on  November  9th, 
1903,  in  as  good  order  and  condition  as  the  taking  and  using 
of  all  practicable  means  would  secure? 

"4.  No.'^ 

They  say  they  find  the  fire  was  communicated  from  the 
engine;  that  the  engine  was  equipped  with  an  approved 
spark  arrester;  that  the  defendant  caused  inspection,  but 
that  it  was  not  done  in  a  reasonably  careful  manner — and  I 
think  the  proof  of  the  man  who  inspected  demonstrated  that 
fact — and  they  find  that  the  arrester  was  not  in  good  order 
on  the  day  of  the  fire.  There  was  proof  to  justify  the  finding 
in  the  testimony  of  the  Heaths,  who  testified  to  the  size  of 
the  sparks  that  the  locomotive  emitted.  True,  it  was  ob- 
jected that  their  evidence  was  wrongly  admitted  in  rebuttal. 
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but  I  think  not.  It  was  proper  rebuttal  after  the  defendant 
had  put  the  spark  arrester  in  evidence  for  the  plaintiff  to 
show  that  the  sparks  the  Heaths  saw  could  not  have  come 
through  the  mesh  of  the  arrester  in  evidence  if  it  were  in 
good  condition.  In  any  event,  the  admission  of  the  evidence 
as  rebuttal  was  entirely  within  the  discretion  of  the  trial 
justice.    Foley  v.  Brunswick  2\  Co,,  40  Vroom  481. 

The  evidence  of  Heir,  who  was  offered  to  prove  Inspector 
Bramford's  inspection  of  this  arrester  on  November  12th, 
three  days  after  the  fire,  by  proving  his  handwriting,  and 
then  offering  the  paper  containing  Bramford's  written  report, 
was  rightly  rejected.  Such  a  report  is  not  evidence  against 
the  plaintiff. 

The  third  and  only  remaining  reason  assigned  for  reversal 
is  the  following  statement  of  counsel  to  the  jury,  which  ap- 
pears in  the  record  in  this  way: 

"During  the  course  of  the  argument  to  the  jury,  Mr.  Archer 
said :  'Are  you  going  to  take  the  testimony  of  these  railroad 
employes,  whose  bread  and  butter  is  at  stake  ?' 

"Mr.  Gaskill — I  object.  There  is  no  proof  in  this  case 
that  the  bread  and  butter  of  the  railroad  employes  is  at  stake, 
nor  is  there  any  testimony  from  which  any  such  inference 
can  be  drawn. 

"The  Court — I  do  not  think  the  court  can  control  counsel, 
even  though  the  inferences  that  are  drawn  seem  to  the  court 
not  to  be  warranted.  I  do  not  think  that  is  a  matter  of  law 
at  all. 

"Whereupon  the  defendant,  by  its  counsel,  prays  a  bill  of 
exceptions,  which  is  allowed  and  sealed  accordingly." 

We  incline  to  the  view  that  the  practice  of  counsel  in  mak- 
ing such  comments  should  be  frowned  upon.  He  may  rightly 
ivfer  to  the  (art  tlmt  irrtain  witnesses  are  employes  of  the 
clef etidu lit.  nnfl  that  the  Jury  should  take  that  fact  into  ac- 
€H*uiit  in  roiisidi'Hntr  thr^ir  evidence.  But  to  practifally  de- 
clftit,  without  any  evidi^nce  to  justify  it,  that  if  employe 
witii*^sps  do  not  testify  falsely  they  will  lose  their  positions. 
IS  objectionable.  The'**  witnesses  were  not  impeached  in  any 
wiiy.     The  court  j^hould  have  required  counsel  to  withdraw 
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the  statement,  there  being  no  evidence  in  the  cause  to  justify 
it.  But  iwe  deem  the  refusal  of  the  court,  in  this  case,  to  be 
harmless  error,  and  not  sufficient  to  entitle  the  defendant 
to  a  new  trial. 

The  remaining  question  is  that  the  damages  are  excessive, 
but  we  cannot  see  how  we  can  arrive  at  that  result  under  the 
evidence. 

The  rule  of  damages  iixed  by  the  court  as  "the  fair  market 
value  of  the  machinery"  is  correct.  Not  that  which  the  de- 
fendant asked  the  court  to  charge,  namely,  that  the  plaintiflf 
"can  recover,  if  at  all,  only  the  value  of  old  machinery  as  old 
machinery."  Of  course,  its  market  value  is  its  market  value 
in  the  condition  it  was  at  the  time  of  the  fire. 

The  rule  to  show  cause  is  discharged. 


THE  IRVING  NATIONAL  BANK  v.  ANNIE  DEAN  ELLIS. 

Argued  June  7,  1906— Decided  November  12,  1906. 

L  written  and  signed  offer  of  guaranty  made  by  one  party  to  another 
is  not  a  completed  agreement  until  it  is  delivered  to  and  accepted 
and  acted  upon  by  the  party  for  whose  indemnity  it  is  given.  The 
law  of  the  place  at  which  it  is  accepted  and  acted  upon  controls, 
as  to  the  validity  of  the  instrument,  unless  otherwise  declared  in 
the  writing  itself. 


On  rule  to  show  cause. 

Before  Justices  Fort,  Garbetson  and  Pitney. 

For  the  plaintiff,  Hartshome,  Insley  &  Leake. 

For  t]je  defendant,  Car  rich  &  WortendyJce, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.     The  defendant  in  this  case  is  a  married  woman. 

On  the  19th  of  March,  1904,  she  signed  an  agreement  in 
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writing  agreeing  to  indemnify  the  plaintiff,  the  Irving  Na- 
tional Bank,  of  New  York,  against  loss,  to  the  extent  of 
$25,000,  for  any  loans  made  to  A.  J.  Ellis  &  Company  which 
were  not  paid  by  Ellis  &  Company  at  maturity. 

Subsequently  loans  were  made  upon  the  strength  of  this 
guarantee,  upon  w^hich,  at  the  time  of  the  institution  of  this 
suit,  a  balance  of  $10,748.98  of  principal  money  remained 
due  and  unpaid,  and  the  verdict  in  this  case  is  for  that 
amount,  with  interest. 

The  defences  as  pleaded  by  Mrs.  Ellis  are: 

First,  That  the  agreement  was  procured  by  fraud. 

Second.  The  agreement  was  procured  by  her  husband's 
duress. 

Third.  That  she  was  a  married  woman. 

Issue  was  joined  on  the  first  and  second  pleas,  and  a  repli- 
cation was  filed  to  the  third,  alleging  that  the  agreement  of 
guarantee  was  made  and  delivered  by  the  defendant  to  the 
plaintiff  in  the  State  of  New  York,  and  that  by  the  statute  of 
that  state,  which  is  quoted  in  the  replication,  such  a  contract 
is  validated.  To  this  replication  the  defendant  rejoined,  de- 
nying that  the  agreement  of  guarantee  was  delivered  in  the 
State  of  New  York,  but  she  did  not  challenge  the  allegation 
in  the  replication  that  the  law  of  the  State  of  New  York,  if 
the  agreement  of  guarantee  was  delivered  there,  validated  the 
agreement. 

There  was  also  a  fourth  plea,  that  the  plaintiff  had  ex- 
tended credit  beyond  the  $25,000. 

On  the  trial  the  allegation  of  fraud  in  procuring  the  agree- 
ment, alleged  in  the  first  plea,  was  abandoned. 

The  allegation  of  duress  on  the  part  of  the  husband,  alleged 
in  the  second  plea,  was  submitted  to  the  jury,  and  they  have 
found  against  the  rlefendnnt  on  that  issue. 

\b  to  tht^  allegation  in  the  fourth  plea,  that  credit  was  ex- 
tended in  exc-**?-^  of  $'-?3jKK>,  we  find  that  it  is  not  supported 
by  tlie  proofs  nor  lij  the  \<^rdict. 

The  only  rernninin^  fpie.4tion  is  that  raised  by  the  third 
plea,  whieb  alleges  that  the  defendant  is  a  married  woman, 
mm]  thnt  tbo  contract  Uii^  delivered  within  this  state,  and 
heiK'e  void  nii(l.*r  <iiir -uirmt .  ^^  ^ 
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The  defendant  urges  that  the  contract  was  completed  upon 
its  execution  and  delivered  to  her  husband  in  New  Jersey. 

It  appears  that  an  agreement  in  blank  for  the  signature  of 
the  defendant  was  drawn  in  the  State  of  New  York,  at  the 
plaintiff^s  bank,  and  it  was  delivered  or  mailed  to  the  husband 
of  the  defendant.  He  had  made  the  arrangement  with  the 
bank,  and  had  agreed  to  procure  his  wife's  guarantee  in  order 
to  induce  the  bank  to  extend  the  credit  desired  by  A.  J.  Ellis 
&  Company,  in  w^hich  he  was  an  officer.  None  of  the  officers 
of  the  bank  had  any  dealings  directly  with  Mrs.  Ellis.  After 
the  agreement  was  signed  by  Mrs.  Ellis  it  was  taken  by  her 
husband  and  either  mailed  to  the  bank  from  New  Jersey  or 
by  being  deposited  in  a  letter-box  in  the  city  of  New  York. 
Upon  that  the  proof  is  indefinite. 

On  the  proof,  therefore,  there  was  no  error  on  the  part  of 
the  trial  judge  in  refusing  to  direct  a  verdict  for  the  defend- 
ant on  the  ground  that  the  contract  was  completely  executed 
within  the  State  of  New  Jersey ;  but  we  do  not  think,  even 
if  the  agreement  as  signed  by  Mrs.  Ellis  was  mailed  in  New 
Jersey,  that  undor  the  law  its  mailing  constituted  a  delivery 
of  the  guarantee  in  New  Jersey  so  as  to  make  it  a  completed 
contract  here. 

It  is  undoul)tedly  the  rule  that  where  a  proposition  proceeds 
from  one  side  and  is  accepted  by  the  other  that  the  contract 
is  complete,  and  in  eases  where  the  acceptance  is  made  and 
delivered  in  the  mail  addressed  to  the  person  making  the 
proposition,  the  contract  operates  as  of  the  time  of  such  de- 
livery. There  both  parties  have  done  all  that  can  be  done, 
and  even  though  .the  agreement  be  lost  in  the  mail,  the  con- 
tract is  none  the  less  in  force  between  the  parties.  Commer- 
cial Insurance  Co.  v.  Hallock,  3  Butcher  645 ;  White  v.  Cor- 
lies,  46  N.  Y,  469. 

The  rule,  therefore,  that  the  depositing  of  a  letter  in  the 
post-office  binds  the  other  party  prior  to  its  receipt  relates 
only  to  cases  where  that  party  has  offered  to  be  bound  upon  a 
proposition  being  accepted,  or  under  similar  conditions. 

In  the  case  before  us  there  was  no  proposition  from  the 
bank.    It  simply  drew  a  paper,  which,  if  the  defendant  signed, 
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and  it  was  received  by  the  bank  and  accepted  and  acted  upon 
by  it,  upon  its  receipt,  was  to  be  a  binding  obligation  upon . 
the  part  of  the  defendant.  The  bank  might  have  rejected  this 
paper  after  its  receipt,  or  refused  to  act  upon  it,  as  there  was 
no  legal  obligation  on  its  part  to  Mrs.  Ellis,  who  had  signed 
the  paper,  nor  to  any  other  person.  The  agreement  was  to  be 
acted  upon  after  it  was  received  by  the  bank,  and  would 
•l)ecome  operative  only  after  the  bank  had  accepted  it  and 
acted  upon  it  and  made  loans  to  A.  J.  Ellis  &  Company. 
Brandt  S,  &  0.,  §  167. 

We  think  the  guarantee  of  Mrs.  Ellis  first  became  a  valid 
contract  in  the  State  of  New  York  when  the  bank  acted  upon 
it  and  accepted  it,  and  made  loans  to  A.  J.  Ellis  &  Company 
after  the  receipt  and  acceptance  of  it. 

Under  this  view  of  the  law  it  becomes  unnecessary  to  con- 
sider whether  it  w^s  error  in  the  trial  judge  to  refuse  to 
submit  to  the  jury  the  question  of  whether  the  agreement  of 
guarantee  wa&  or  was  not  mailed  in  New  Jersey. 

Being  of  the  opinion,  therefore,  that  under  the  proof  this 
agreement  first  became  operative  within  the  State  of  New 
York,  the  rule  in  the  case  of  Thompson  v.  Taylor,  37  Vroom 
253,  applies,  namely,  that  "the  contract,  being  valid  in  New 
York,  may  be  enforced  against  a  married  woman  in  this  state, 
although  such  contract,  if  made  here,  would  be  void." 

The  rule  to  show  cause  is  discharged. 


JOHN   McISAAC   v.   THE   SOUTH   JERSEY   GAS,    ELECTRIC 
AND  TRACTION   COMPANY. 

Submitted  March  23.  1 1 »06— Decided  November  12.  1906. 

Whpfi^  it  nppeara,  on  ihf  p^HJ^tifFs  proofs,  that  the  grab-iron  upon 
the  to|>  of  a  trolley  cur,  which  the  line  or  repairman  was  re- 
qaired  to  use,  was  faultily  constructed,  in  that  the  screws  which 
held  it  were  too  $m<i]I.  nnd  that  it  was  also  defective,  in  that  the 
wooil  into  whj€b  it  wii?^  fastened  was  rotten,  the  court  could  not 
DonsuiC  the  plaint i^. 
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On  rule  to  show  cause. 
Before  Justices  Fokt,  Garretson  and  Reed. 
For  the  rule,  Edward  Ambler  Armstrong, 
Contra,  Howard  Carrow, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.    This  was  an  action  in  tort  for  alleged  injuries. 

The  plaintiff  was  a  line  or  repairman  in  the  employ  of  the 
defendant  company.  When  a  trolley  wire  broke  along  the 
line  it  was  his  duty  to  go  at  once  to  the  scene  of  the  break, 
make  temporary  repairs,  and  then  to  return  and  take  out  the 
repair  car  and  make  the  repairs  permanent.  On  the  day  on 
which  he  was  injured  he  had  gone  out  for  such  a  purpose  on 
car  No.  69  of  the  defendant  company,  had  climbed  to  the  top 
of  the  car  and  made  the  temporary  repairs,  and  was  getting 
down,  when  the  grab-iron  on  top  of  the  car,  of  which  he  had 
hold,  pulled  out,  and  he  fell.  There  was  proof  in  the  cause 
that  the  grab-iron  was  faultily  constructed,  in  that  the  screws 
which  held  it  were  too  small,  and  that  it  was  defective  owin^ 
to  the  fact  that  the  wood  where  it  was  fastened  was  rotten. 
On  this  proof  a  nonsuit  could  not  be  granted. 

We  think  the  case  rightly  went  to  the  jury,  and  no  errors 
are  alleged  in  the  charge  of  the  learned  trial  justice. 

The  ca«e  is  here  on  a  rule  to  show  cause,  and  the  claim 
for  the  respondent  is  that  the  damages  were  excessive.  We 
think  they  are,  under  the  proof.  Wliat  the  difficulty  is  with 
the  plaintiff  is  not  made  clear  by  the  evidence  taken  at  the 
trial.  What  injury  resulted  to  him  from  the  accident,  from 
which  lie  now  suffers,  if  any,  is  also  ver\'  indefinite.  The 
physician  called  by  the  plaintiff  had  a  theory'  that  he  might 
have  fractured  the  inner  lining  of  his  skull.  The  proof  was 
that  he  worked  steadily  for  a  year  after  the  accident.  He 
had  headaches,  it  is  true,  during  that  period,  but  the  proof 
was  conclusive  that  he  had  had  them  prior  to  the  accident 
The  accident  occurred  in  June,  1903.     Dr.  Clark  testified 
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that  the  plaintiff  had  consulted  him  and  had  been  treated  by 
him  in  1^01  and  1902,  and  he  stated  that  his  S3rmptom8  and 
expressed  conditions  were  at  the  time  of  the  trial  as  they 
were  in  1901  and  1902. 

The  verdict  in  the  case  was  for  $8,500.  Upon  what  it  was 
based  it  is  impossible  to  determine  from  the  proof.  We  do 
not  think  that  the  verdict  was  justified,  and  that  it  was  largely 
excessive.  It'  might  be  treated,  as  was  the  verdict  in  the  case 
of  Barry  v.  Pennsylvania  Railroad  Co,,  36  Vroom  407,  and 
set  aside  entirely  for  the  reason  that  it  could  not  have  been 
the  result  of  a  fair,  impartial  and  dispassionate  consideration 
of  all  the  unimpeached  evidence  in  the  cause,  but.  to  avoid 
a  retrial,  as  the  merits  of  the  case  seem  to  have  been  fully 
gone  into,  if  the  plaintiff  elects  to  allow  the  verdict  to  stand 
for  $3,500  the  rule  will  be  discharged,  otherwise  it  will  be 
made  absolute. 


PATRICK  ROONEY  v.  ANN  KING. 

Submitted  July  8,  1906— Decided  November  12,  1906. 

A  justice  of  the  Supreme  Court  may  grant  a  rule  to  show  cause  why 
a  verdict  rendered  in  an  issue  out  of  this  court  tried  at  the  Cir- 
cuit should  not  be  set  aside,  after  the  six  days  allowed  by  rule  34 
of  this  court,  upon  an  allegation  of  misconduct  on  the  part  of  the 
jury  or  for  other  causes  not  within  the  evident  purpose  of  that 
rule. 


On  rule  to  show  cause. 

Before  Justices  Fort,  Garretsox  and  Reed. 

For  the  rule,  Black  &  Drayton, 

Contra,  Melosh  £  Morten. 

The  opinion  of  the  court  was  delivered  by 
Fort,  J.    This  rule  to  show  cause  was  granted  by  the  trial 
justice  on  allegations  of  misconduct  on  the  part  of  the  jury. 
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Under  this  rule  depositions  were  taken,  and  are  before  us. 

An  order  was  made  by  the  court  directing  the  jury  to 
view  certain  premises,  during  the  trial,  and  the  alleged  mis- 
conduct of  the  jury  is  while  taking  the  view. 

As  a  preliminary  to  the  consideration  of  the  case,  it  is 
objected  that  the  rule  granted  by  the  justice  in  this  case  was 
not  granted  within  six  days  after  the  verdict  in  the  cause, 
but  was  granted  nine  days  thereafter. 

There  are  two  answers  to  this  objection — first,  that  the 
mere  fact  that  the  rule  bears  date  nine  days  after  the  rendi- 
tion of  the  verdict  does  not  establish  that  it  was  not  applied 
for  within  six  days;  and  second,  for  reasons,  such  as  are 
alleged  in  this  case,  we  think  that  a  justice  of  this  court  may 
allow  a  rule  to  show  cause,  that  proof  may  be  taken,  and  the 
matter  heard  before  this  court,  irrespective  of  the  rule  of 
this  court  relating  to  new  trials,  and  the  application  therefor 
within  six  days  after  the  verdict. 

The  rule  here  allowed  may  be  deemed  to  be  a  practice  rule, 
granted  upon  a  motion,  and  in  the  interest  of  justice.  Such 
a  rule,  however,  is  probably  one  that  would  not  be  allowed 
except  upon  notice. 

On  the  merits  of  the  application,  under  the  evidence,  we 
see  no  reason  for  setting  aside  the  verdict.  It  does  not  appear, 
clearly,  that  any  juror  disobeyed  the  court's  orders,  which 
appears  in  the  record,  not  to  converse  about  the  case  while 
upon  the  premises  taking  the  view.  That  order,  of  course, 
did  not  mean  that  the  jurors  were  not  to  converse  with  one 
another;  it  merely  meant  that  they  were  not  to  converse 
"with  anyone  about  the  premises"  while  taking  the  view.  It 
is  alleged  that  some  of  the  jurors  were  in  the  saloon  with 
Pat  King,  a  son  of  the  plaintiiBf.  Neither  party  have  exam- 
ined either  of  the  jurors.  It  would  be  unfair  to  the  jury  to 
I^ermit  any  reflection  upon  them  by  such  evidence  as  is  in 
the  record.  There  is  no  justification  shown  for  setting  aside 
the  verdict  or  granting  a  new  trial  for  the  alleged  mis- 
conduct of  the  jury. 

The  rule  is  discharged. 
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PIERSON  EAGAX.  DEFENDANT  IN  ERROR,  v.  LEON 
ABBETT,  IMPLEADED,  Ac,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1906— Decided  November  12,  1906. 

One  paying  money  by  mistake  to  a  person  whom  he  believes  to  be  his 
lessor,  but  who  had  in  fact  assigned  his  right  to  collect  the  rent 
under  the  lease  to  another,  may  recover  back  the  money  so  paid, 
if  subsequently  required  to  pay  the  same  to  the  assignee  of  the 
lessor. 


On  error  to  the  Hudson  Circuit. 

Before  Justices  Fort^  Garretson  and  Reed. 

For  the  plaintiif  in  error,  Leon  Abbett,  attorney  pro  se. 

For  the  defendant  in  error,  George  Whitfield  Betts,  Jr. 

The  opinion  of  the  court  was  delivered  by 

FoKT,  J.  The  plaintiff,  Eagan,  was  a  tenant  of  the  de- 
fendant, Abbett,  who  was  himself,  through  the  assignment  of 
a  lea.se  made  by  the  Smith  estate  to  Raymond  W.  Kenny,  the 
tenant  of  the  Smith  estate.  The  rent  due  from  Abbett  was 
largely  in  arrears  under  the  lease,  and  he  gave  an  order  to  the 
agent  of  the  Smith  estate  to  collect  the  rent  due  from  Eagan 
under  his  lease  of  the  premises  with  Abbett. 

After  the  giving  of  this  order,  Abbett  assigned  the  lease 
from  himself  to  Eagan  to  one  Maxwell,  and  Maxwell  collected 
of  Eagan  $875  of  rent,^  which  Eagan  was  subsequently  re- 
quired to  pay  a  second  time  to  the  agent  of  the  Smith  estate 
under  the  order  previously  given  by  Abbett  to  that  estate  for 
the  collection  of  the  same  rent.  This  suit  was  instituted  by 
Eagan  to  recover  back  from  Abbett  the  $S7o  thus  paid  Max- 
well by  mistake. 

Maxwell  paid  the  money  collected  by  him  to  Abbett,  and  if 
Abbett  was  not  entitled  to  this  money,  Eagan  in  this  suit  may 
collect  it  from  him. 

Vol.  xlv.  4  r^         T 
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The  right  to  recover  depends  solely  upon  the  question  of 
fdct  as  to  wheihc^r  Ai>i>ett  had  assigned  the  rent  due  from 
E^it'an  to  him  to  the  Smith  estate  hefore  Maxwell,  as  the 
ag^-nt  of  Ah!>ett.  or  otherwise  c-^^llt^ted  it. 

Upon  this  question  there  was  dispute  in  the  proof,  and  tht* 
trial  judge  left  that  question  of  fact  to  the  jury,  saying  that 
if  they  found  the  fact  to  he  that  the  assignment  or  order  of 
Abl^ett  to  pay  the  Smith  estate  was  first  made,  and  was  for 
all  rent  due  and  to  Unome  due  under  the  lease,  that  he  could 
re<^»ver.  otherwise  not. 

The  jury  found  for  th?  plaintiff,  and  we  are  satisfied  that 
this  finding  was  right. 

The  proof  shows  that  Ahbett  was  largely  indebted  to  the 
Smith  estate  for  rent  for  these  rery  premises. 

One  of  the  defencc^s  was  that  the  assignment  of  the  lease  by 
Abbett  to  Maxwell  was  an  absolute  assignment,  and  that  Max- 
well was  not  the  agent  of  Abbett  in  the  collection  of  the  rents, 
and  that  the  money  paid  by  Maxwell  to  Abbett  was  not  paid 
as  rent  collected  from  Eagan  on  the  lease  to  Abbett,  but  was 
paid  on  the  consideration  of  the  assignment  of  the  lease  from 
Abbett  to  Maxwell.  We  are  unable  to  see  how,  upon  either 
theory,  Abbett  is  entitled  to  retain  this  fund  from  Eagan 
under  the  finding  of  the  jur\\  The  jur}-  have  found  that 
Abbett  had  assigned  this  rent  to  the  Smith  estate  before  he 
assigned  the  lease  to  Maxwell,  and  before  Maxwell  collected 
the  rent  from  Eagan,  and  as  Eagan,  upon  the  order  of  Abbett 
to  the  Smith  estate,  paid  that  rent  to  the  Smith  estate,  and 
as  the  proof  showed  that  the  money  which  had  l)een  paid  by 
Eagan  to  ^faxwell  was  paid  over  to  Abbett,  and  it  thus 
appears  that  in  fact  Abbett  received  the  same  money  twice, 
when  he  was  only  entitled  to  have  it  paid  to  him  or  upon  his 
order  once,  Eagan  was  clearly  entitled  to  recover  back  from 
Abljett  the  $875  overpayment  to  Abbett,  because  both  of  these 
payments,  under  the  verdict  of  the  jury,  must  be  found  to 
have  been  made  by  Eagan  to  Abbett,  or  to  others  upon  his 
order. 

.Vt  the  trial  the  a-<ignment  of  the  lease  made  by  Abbett  to 
Maxwell  after  the  order  bv  Abbett  to  the  Smith  estate  to 
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collect  the  rent  from  Eagan  was  excluded  as  evidence  when 
offered  by  the  defendant,  Abbett,  aild  this  is  assigned  for 
error. 

We  think  this  was  rightly  excluded.  As  between  Abbett 
and  Eagan,  or  Abbett  and  the  Smith  estate,  the  order  given 
by  him  to  the  Smith  estate  antedated  the  assignment  to  Max- 
well, and  the  assignment  to  Maxwell  could  in  nowise  aJBfect 
the  rights  of  the  Smith  estate  or  Eagan  in  the  matter  of  the 
rent  due  under  the  lease  between  Eagan  and  Abbett. 

The  jury  having  found  in  this  case  that  the  order  directing 
the  payment  of  the  money  under  the  lease  to  the  Smith  estate 
due  under  the  lease  from  Eagan  to  Abbett  covered  all  the 
money  due  upon  the  lease,  claimed  to  have  been  assigned  to 
Maxwell,  as  between  Abbett  and  Eagan,  the  Smith  estate  was 
entitled  to  collect  this  rent  from  Eagan,  and  if  Eagan  paid  it 
to  Abbett  or  Abbett's  agent  or  assignee  by  mistake,  and  was 
also  compelled  to  pay  it  to  the  Smith  estate,  Abbett  was  re- 
quired, in  any  event,  to  account  to  Eagan  for  the  payment 
thus  made  by  mistake.  He  could  not  justify  under  a  second 
alignment  or  transfer  to  another  party  of  the  money  due  on 
the  lease  in  the  face  of  a  previous  valid  assignment  of  the 
fund  and  direction  to  pay  the  same. 

Thn  judgment  should  be  affirmed. 


HUGH  WOOD.  DEFENDANT  IN  ERROR,  v.  PUBLIC  SERVICE 
CORPORATION  OF  NEW  JERSEY,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1900— Decided  November  12,  1906. 

The  refusal  of  a  trial  judge  to  direct  a  verdict  for  the  defendaut  will 
not  be  reversed  on  error  where  no  grounds  are  stated  in  the  mo- 
tion for  the  direction. 


On  error  to  the  Camden  Circuit. 

Before  Justice?  Fort,  Garretson  and  Reed. 
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For  the  plaintiff  in  error,  Edward  Ambler  Armstrong. 
For  the  defendant  in  error,  John  W.  Wescott. 

The  opinion  of  the  court  was  delivered  by 

FoKT.  J.    This  is  an  action  in  tort. 

There  are  ten  assignments  of  error.  Upon  the  brief,  it  is 
conceded  that  only  the  second  and  seventh  are  urged.  These 
two  are  the  refuel  of  the  court  to  nonsuit  or  to  din*ct  a 
verdict  for  the  defendant. 

Tlie  ])laintitf  was  a  passenger  upon  the  trolley  car  of  the 
defendant  company,  and  rt^quested  the  conductor  to  permit 
him  to  alight  at  the  comer  of  Essex  and  Burlington  streets, 
in  Gloucester  City.  There  was  proof  that  the  car  stopped  at 
that  placi*  and  that  the  plaintiff  was  mo\nng  through  the 
pas>''!igers  on  the  rear  platform  of  the  car  to  get  off,  and 
had  reached  the  edge  or  step  of  the  car  to  alight  when  he  was 
thrown  from  the  cat  by  a  sudden  lurch  or  jerk. 

It  is  not  negligence  per  se  to  arise  and  go  forward  as  the 
i*ar  is  stopping,  to  be  ready  to  get  off.  Consolidaied  Traction 
Co.  v.  Th'tlheimer,  35  Vroom  474. 

Xor  is  it  negligence  p^r  se  to  go  to  the  ^^  of  the  car, 
to  *x*  ready  to  step  off  whi»n  the  car  comes  to  a  stop.  Davis 
V.  Camden,  d-c.  Ky.  Co..  44   Vroom  415. 

The  n^fusal  to  nonsuit,  in  the  face  of  the  proof  that  the 
car  had  stoppeii  and  was  started,  and  the  plaintiff  thrown 
wht-n  in  th*^  act  of  alighting,  cannot  l>e  reversed  on  error. 
Xor  «*ould  there  have  been  a  direction  of  a  verdict  for  the 
defendant  in  this  case  on  the  ground  that  the  weight  of  evi- 
dent* was  with  the  di»fendant. 

if  there  be  a  substantial  controversy  on  the  proof,  the  fact 
that  th#r  defendant's  pnx>f  gRMtly  prejHnulerates^  in  favor  of 
his  view  will  not  justify  the  direction  of  a  verdict.  The  jury 
«^re  to  judge  as  to  the  weight  of  the  evidence  and  the  credi- 
bility of  the  wiim^ssi's.  The  case  is  close,  but  we  aiv  unable 
tu  <te  h«»w  on  error  it  i*an  be  reverstxl. 

It  might  l»e  well  to  call  attention  to  another  fact.  Xo  rea- 
sons wen*  :riven  for  the  motion  for  the  direction  of  a  verdict. 
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There  was  simply  a  motion  that  a  verdict  be  directed  for  the 
defendant.  That  is  not  good,  and  the  refusal  of  the  trial 
judge  to  grant  it  should  not  be  reversed  on  error.  A  trial 
judge  will  not  l)e  reversed  on  writ  of  error  except  for  refusal 
to  act  on  specific  grounds  stated.  Mooney  v.  Peel',  20  Vroom 
232. 
The  judgment  in  this  case  is  affirmed. 


KNICKERBOCKER   TRUST   COMPANY    v.   OROTRKE    ENGI- 
NEERING CONSTRUCTION  COMPANY. 

Argued  June  11,  1906— Decided  November  12,  11K)6. 

The  property  attached  consisted  of  machinery  and  materials  to  be 
used  in  the  construction  of  a  tunnel  for  a  railroad  company  under 
the  Hudson  river,  according  to  the  terms  of  a  contract  between 
the  construction  company  and  the  railroad  company.  Certain 
provisions  in  the  contract  provide  for  the  advancement  by  the 
railroad  company  of  part  of  the  costs  of  the  plant ;  prescribe  that 
as  soon  as  the  contractor  has  put  any  of  the  property,  plant  or 
materials  upon  ground  owned  or  occupied  by  the  railroad  company 
such  property  shall  become  the  property  absolutely  of  the  railroad 
company  and  so  remain  until  some  time  after  the  completion  of 
the  work,  when,  upon  the  certificate  of  the  railroad  engineer,  such 
property  as  is  covered  by  such  certificate  shall  be  delivered  and 
given  to  the  contractor.  There  is  also  a  provision  that  the  con- 
tractor shall  not  be  entitled  to  a  final  payment  so  long  as  there  is 
any  outside  lien  upon  the  property.  Held,  that  the  construction 
company  has  an  attachable  interest  in  the  working  plant,  and  also 
in  the  material  purchased  by  it,  subject  to  the  contract  right  of 
the  railroad  to  have  the  plant  used  for  the  execution  of  the  con- 
tract, and  the  further  right  to  have  the  material  put  into  the 
tiii»i**l  wlu^it"  it  Iw'lon^s  ami  thereby  made  a  fixture  and  released 
frcjtn  uny  Vpu  of  t\w  writ.  If*'Uf,  also,  that  the  attachable  interest 
fiiits  whether  the  pivsent  right  of  possession  of  the  railroad  be 
i^^fSrded  sh  that  of  n  chattf^l  mortgage  to  secure  payment  of  ad- 
irnn<*e«  to  the  eotitrfn^tor  nv  wliether  the  provisions  of  the  contract 
atM  inteiided  to  jirevpnt  inti  rference  during  the  work  by  outside 
tTPditors  or  are  to  be  ffiiiHidprecl  as  an  attempt  to  defeat  creditors 
aUii|p*lber, 
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On  certiorari  to  the  Hudson  County  Circuit  Court  bring- 
ing up  an  order  refusing  to  release  from  the  lien  of  an  attach- 
ment certain  property  attached  under  the  writ. 

The  order  was  made  by  his  honor  Charles  J.  Parker,  a 
judge  of  said  court,  who  decided  the  same  in  an  opinion,  in 
substance,  as  follows : 

"On  examination  of  the  papers  in  this  case  and  of  the 
authorities  cited  by  counsel  and  some  others,  I  am  fairly  well 
satisfied  that  for  the  most  part  the  property  covered  by  the 
inventory  under  the  writ  of  attachment  as  first  executed 
should  not  be  entirely  discharged  from  the  writ  The  prop- 
erty consists  of  machinery  and  of  materials  to  be  used  in  the 
construction  of  a  tunnel  under  the  Hudsoai  river  for  the 
Pennsylvania,  Xew  Jersey  and  New  York  railroad,  under  a 
contract  with  that  company  by  the  defendants.  Certain  pro- 
visions in  that  contract,  which  is  in  writing  and  very  volumi- 
nous, provide  for  the  advancement  by  the  railroad  company 
of  part  of  the  cost  of  the  plant;  prescribe  that  as  soon  as  the 
contractor  has  put  any  of  the  property,  plant  or  material 
upon  the  ground  owned  or  occupied  by  the  railroad  company, 
such  property  shall  become  the  property,  absolutely,  of  said 
railroad  company,  and  so  remain  until  some  time  after  the 
completion  of  the  work,  when  upon  the  certificate  of  the  rail- 
road engineer  such  property  as  is  covered  by  such  certificate 
shall  be  delivered  and  ^given'  to  the  contractor.  There  is 
also  a  provision  that  the  contractor  shall  not  be  entitled  to  a 
final  payment  so  long  as  there  is  any  outside  lien  upon  the 
property.  There  are  other  provisions  to  which  counsel  for  the 
construction  company  has  called  attention  which  it  is  deemed 
unnecessary  to  recite  here.  I  think,  notwithstanding  all  these 
provisions,  that  the  construction  company  has  an  attachable 
interest  in  the  working  plant,  and  also  in  the  material  pur- 
chased by  it,  subject  to  the  contract  rights  of  the  railroad  to 
have  the  plant  used  for  the  execution  of  the  contract,  and 
the  further  right  of  the  railroad  to  have  the  material  put  in 
the  tunnel  where  it  belongs,  and  thereby  made  a  fixture  and 
released  from  any  lien  of  the  writ.  This  attachable  interest 
exists  whether  the  present  right  Qf  possession  of  the  railroad 
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be  regarded  as  that  of  a  chattel  mortgage  to  secure  payment 
of  advances  made  to  the  contractor,  as  was  the  case  in  Long 
Dock  Vo,  V.  Mallery,  1  Beas.  93,  431,  or  in  Fox  v.  Cronan, 
18  Vroom  493,  or  whether  the  provisions  of  the  contract  are 
intended  to  prevent  interference  during  the  work  by  outside 
creditors,  or  are  to  be  considered  as  an  attempt  to  defeat 
creditors  altogether,  in  either  of  which  last  two  cases  I  think 
the  right  to  attach  the  right,  tifle  and  interest  of  the  con- 
struction company  is  clear. 

^"But  under  ruling  in  Fox  v.  Cronan,  I  think  the  railroad 
company  is  protected  from  interference  by  attachment  with 
its  right  to  control  possessions  of  the  property  until  the  con- 
tract is  performed.  So  far  as  relates  to  movable  property 
forming  part  of  the  plant,  or  buildings  temporarily  erected 
for  storage  or  protection  of  machinery,  &c.,  they  will  remain 
in  the  possession  of  the  railroad  for  the  purpose  of  building 
the  tunnel,  and  when  the  work  imder  the  contract  is  com- 
plete it  would  seem  that  the  attaching  creditor  will  have  a 
right  to  be  heard  on  the  question  whether  the  final  certificate 
of  the  engineer  as  to  the  disposition  of  this  property  is  made 
in  good  faith.  Chism  v.  Schipper,  22  Vroom  1.  Whether 
such  a  creditor  will  have  to  seek  the  aid  of  a  court  of  equity 
at  that  time  need  not  be  discussed  now.  As  to  the  material, 
such  as  castings  intended  for  the  building  of  the  tubes,  which 
will  be  permanently  installed  as  part  of  the  tunnel  itself,  it 
seems  to  me  that  the  contract  protects  all  such  property  now 
on  the  ground,  assuming  it  to  be  covered  by  the  terms  of  the 
thirty-second  clause,  to  the  extent  of  justifying  the  con- 
tractors in  putting  it  into  the  tunnel  and  turning  it  into 
real  estate  of  the  railroad  free  from  attachment. 

•*The  rule  to  show  cause  will  be  discharged." 

Before  Justices  Fort,  Garretson  and  Reed. 

For  the  plaintiff  in  attachment,  Collins  &  Corhin, 

For  the  defendant  in  attachment,  Vredenhurgh,  Wall  & 
Van  WinMe. 
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Per  Cukiam. 

The  order  of  the  Circuit  Court  in  this  ease  is  affirmed,  for 
the  reasons  given  by  the  learned  Circuit  Court  judge,  the 
substance  of  whose  opinion  we  have  placed  at  the  head  of  this 
memorandum. 

The  plaintiff  in  attachment  is  entitled  to  costs. 


KAROL  HENKEL,  PROSECUTOR,  v.  WILLIAM  HOY  ET  AI^. 
EXCISE  COMMISSIONERS  OF  THE  CITY  OF  PERTH 
AMBOY  ET  AL. 

Submitted  July  5.  1006— Decided  November  12.  1906. 

A  license  to  sell  intoxicating  liquors  in  cities  of  the  second  class  under 
the  statute  may  be  transferred  by  the  licensing  authorities,  not 
only  from  one  person  to  another,  but  from  one  location  to  another. 


On  certiorari. 

Before  Justices  Fort,  Garretson  and  Reed. 

For  the  prosecutor,  Charles  T.  Cowenhoven. 

For  the  defendant.*.  Hommann  £-  Strieker  and  •/.  //. 
Thayer  Martin. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  writ  brings  up  an  order  of  the  excise  Imard 
of  the  city  of  Perth  Amboy  authorizing  the  transfer  of  a  retail 
liquor  license  granted  by  that  board  from  one  place  to  another 
place. 

The  city  of  Perth  Amboy  is  a  city  of  the  second  class. 

The  grounds  upon  which  the  order  of  the  excise  board  is 
.^ouglit  to  be  set  tiside  are  twofold : 

First.  That  tliere  is  no  power  in  tlie  board  of  excise  to 
transfer  a  license  from  one  place  to  another  place,  hut  only 
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from  one  person  to  another  per.^on  when  that  other  person 
engages  in  the  retail  liquor  business  at  the  same  place  as  that 
in  which  the  person  was  engaged  to  whom  the  license  wa^ 
granted  at  the  time  it  was  granted. 

Second.  That  the  place  to  which  the  license  was  transferred 
in  this  case  was  within  two  hundred  feet  of  a  church,  and 
hence,  under  the  statute,  it  was  not  lawful  to  license  a  place 
thus  located. 

It  is  a  sufficient  answer  to  the  first  ground  alleged  to  refer 
to  the  statutes.  By  statute  a  transfer  of  a  license  from  on<' 
person  to  another,  or  from  one  place  to  another,  is  lawful. 
The  statutes,  with  regard  to  transfers  in  cities,  which  sustain 
the  view  here  stated  are  as  follows:  Generally,  as  to  cities, 
see  Gen.  Stat.,  p.  1815,  §  153 ;  as  to  cities  of  the  second  class, 
see  Gen.  Stat.,  p.  1823,  ^  195;  as  to  cities  of  the  third  class, 
see  Gen.  Stat.,  /;.  1819,  §  168. 

On  the  second  ground  we  think  that  the  license  transferred 
in  this  cas?  was,  at  the  time  it  was  transferred,  transferred  to 
a  location  within  two  hundred  feet  of  a  then  existing  church 
building,  in  which  religious  services  were  regularly  conducted, 
within  the  statute. 

On  the  grounds  last  stated  the  transfer  in  this  case  will  ha 
set  aside. 


thp:  mayor  and  couxcil  of  the  city  of  hobokex 
and  ralph  marrone,  prosecrxors.  v.  michael 
o'neill  et  al..  respondents.      > 

Submitted  July  5,  19()r>— Decided  November  12,  1000. 

TI1P  iirf  iMiiiilpil  '*An  Hr't  tci  provide  for  the  summary  investigation  of 
ifiunty  iiTirl  mutjini|ifll  expenditures."  approved  February  18th, 
ll^T?*.  n^  iiineiidfMl  hy  the  .supplement  thereto,  approved  March  23d, 
18J*H,  'm  conaritutional. 


On  C'^rtiffrftri 

IVfore  Jti>H>t*s  Foi{T.  Garrftson  and  Keed. 
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For  th<?  prosecutors,  Bedle,  Edwards  £  Thompson, 
For  the  dofondaiits,  George  T.  Vickers, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  writ  brings  up  an  order  of  a  justice  of  the 
8u])reme  Court  directing  a  summary  investigation  into  the 
affairs  of  the  city  of  Hoboken,  pursuant  to  statute. 

The  act  under  which  the  order  in  this  case  is  made  is  enti- 
tled *'An  act  to  provide  for  the  summary  investigation  of 
county  and  municipal  expenditures,''  and  was  approved  Feb- 
ruary 18th,  1S79,  and  a  supplement  thereto,  amending  the 
first  section  thereof,  which  was  approved  March  23d,  1898. 
Gen,  SfaL,  p.  2238;   Pamph,  L,  1898,  p,  155. 

This  act  provides  that  it  shall  be  the  duty  of  any  justice  of 
the  Supreme  Court,  to  whom  a  petition  is  presented,  sworn  to 
and  subscril)ed  by  twenty-five  freeholders  in  any  incorporated 
village,  borough,  town  or  city,  or  in  any  township  or  county 
in  this  state,  who  shall  have  paid  taxes  on  real  estate  within 
one  year,  and  reciting  that  they  have  cause  to  believe  that  the 
moneys  of  such  municipality  are  being  or  have  been  unlaw- 
fully or  corruptly  expended,  to  make  a  summary  investigation 
into  the  affairs  of  such  municipality,  and,  at  his  discretion, 
appoint  experts  to  prosecute  such  investigation,  and  to  cause 
such  investigation  to  l)e  published  as  he  may  deem  proper. 

By  this  proceeding  it  is  sought  to  set  aside  the  order  thus 
made  and  brought  up  for  review  on  the  ground  that  it  is  un- 
constitutional. 

The  first  ground  alleged  is  because  the  act  attempts  to 
invest  a  justice  of  the  Supreme  Court  with  powers  not  judi- 
cial, and  which  are  legislative  in  their  character. 

We  are  unable  to  see  any  force  in  this  contention.  This 
statute  merely  empowers  a  justice  of  the  Supreme  Court, 
upon  proper  application,  pursuant  to  its  terms,  to  himself 
make  a  summary  investigation  of  the  municipal  expenditures, 
or  to  appoint  some  person  to  do  so.  That  the  power  of 
making  appointments  of  this  character  may  be  conferred  upon 
the  judicial  branch  of  the  government  has  been  settled  in  this 
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state,  in  Ross  v.  Freeholders  of  Essex,  40  Vroom  291,  where 
the  Court  of  Errors  and  Appeals  sustained  legislation  of  this 
character,  and  declared  that  the  legislature  had  constitutional 
authority  for  conferring  upon  a  justice  of  the  Supreme  Court 
the  power  to  appoint  park  commissioners.  Since  that  decision 
it  has  not  been  questioned  that  the  legislature  might  by 
statute  confer  upon  any  court  or  judge  authority  to  designate 
or  appoint  >uch  public  officials  as  were  not  expressly  directed 
by  the  constitution  to  be  appointed  in  some  other  definite 
manner. 

The  second  apd  third  grounds  are : 

{a)  "That  the  act  is  unconstitutional  in  that  it  provides 
for  an  investigation  of  a  (criminal  offence  by  other  means  than 
by  a  presentment  or  indictment  of  a  grand  jury/^  and 

(h)  "That  the  act  is  unconstitutional  because  it  attempts 
to  deprive  the  accused  city  officials  of  the  right  of  trial  by  an 
impartial  jury,  contrary  to  the  constitution.^' 

Both  of  these  contentions,  we  think,  are  without  substance. 
The  investigation  provided  for  by  this  statute  is  not  a  crimi- 
nal investigation  in  any  sense,  and  in  no  sense  takes  the  place 
of  or  answers  for  the  presentment  or  indictment  by  a  grand 
jury,  and  how  an  order  for  the  investigation  of  the  expendi- 
tures of  a  municipality  can  accuse  a  city  official  of  wrong- 
doing seems  difficult  to  discern.  This  proceeding  is  in  no 
sense  against  anyone.  It  is  the  state,  through  methods  estab- 
lished for  that  purpose,  directing  an  investigation  or  inquiry 
into  the  affairs  of  its  own  agent.  All  municipalities  are  the 
mere  agencies  of  the  state,  and  are  subject  to  its  control,  and 
even  to  destruction  at  its  pleasure.  Essex  Public  Road  Board 
V.  Skinkle,  140  U,  S.  339. 

Neither  the  act  nor  the  proceedings  under  it  accuse  anyone 
of  crime  or  "nnpute  in  any  way  crime  to  anyone.  If  the  in- 
vestigation shall  develop. wrong-doing,  the  grand  jury  is  still 
the  obIv  Ijody  whirli  rnn  bring  the  accused  to  trial  for  offences 
whii'h  may  he  devclnpr^d  upon  the  investigation. 

The  fourth  grcumd  alleged  is  that  the  order  made  in  this 
i^s*:  JF  illf*x"l  bccauH'  it  does  not  inform  the  accused  of  the 
naturf*  atid  canst*  nf  ihc  accusation,  and  therefore  is  contrary 
to  th3  constitution. 
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It  is  a  sufficient  answer  to  this  to  say  that  there  is  no  accu- 
sation resulting  from  an  order  of  this  character.  Xo  one's 
conduct  is  impugned.  Xo  wrong-doing  is  established  by  the 
order  of  the  court.  True,  the  petition  must  recite  allegations 
of  improper  expenditure,  or  other  illegal  or  corrupt  acts,  but 
there  is  no  adjudication  necessary  on  the  part  of  the  justice 
in  making  the  order  approving  or  sustaining  the  allegatidns 
in  the  petition. 

The  fifth  ground  alleged  is  that  the  statute  provides  for  a 
proceeding  by  a  justice  of  the  Supreme  Court  which  reaches 
no  conclusion,  and  is  therefore  not  judicial  in  its  nature.. 

If  this  l}e  conceded  to  be  accurate,  it  cannot  l>e  said  to 
affect  the  statute  in  any  way,  nor  the  duty  cast  upon  the  jus- 
tice of  the  Supreme  Court  under  it.  The  statute  does  not 
purport  to  require  anv  conclusion  to  Im?  reached  on  the  part 
of  the  justice  or  of  any  court,  but  merely  directs  that  he  may 
cause  the  result  which  he  may  himself  find  by  his  summarv^ 
investigation,  or  which  may  be  reported  to  him  by  the  experts 
appointed  to  prosecute  it,  to  be  published  in  such  manner  as 
he  may  deem  proper. 

This  statute  is  evidently  a  very  useful  public  act.  It  ena- 
bles those  entitled  to  know  to  ascertain  the  true  condition  of 
municipal  expenditures.  It  requires  that  property  owners 
and  taxpavers  only  shall  inaugurate  the  })roceeding,  and  it 
places  the  appointment  of  experts  in  the  discretion  of  the 
justice  of  the  Supreme  Court  to  whom  the  application  is  pre- 
sented. The  justice  is  not  required  to  appoint  experts,  and 
may  make  such  investigation  on  his  own  account,  to  see  if 
the  public  interests  require  that  they  be  appointed.  He  can 
control  the  character  of  the  investigation  and  avoid  unneces- 
sary expenditure,  and  at  the  same  time  secure  the  necessary 
public  information  to  allay  criticism,  if  criticism  is  unjust, 
or  to  warrant  other  proceedings  for  the  protection  of  the 
municipality,  if  the  acts  of  the  public  officials  are  shown  to 
justly  demand  condemnation. 

We  are  unable  to  see  any  unconstitutional  feature  in  the 
statute,  and  the  order  made  in  this  case  is  sustained. 
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JACOB  KAUFHOLD,   DEFENDANT  IN  CERTIORARI,   v.   ED- 
WARD F.   ROTH,  PROSECUTOR. 

Argued  June  11,  1006— Decided  November  12,  1906. 

Where,  in  a  proceeding  arising  over  a  claim  of  property,  in  conformity 
with  the  sixty-second  section  of  the  Justice's  Court  act  (Pamph.  L. 
1903,  p.  270).  it  appears  that  practically  all  the  evidence  was 
illegally  admitted,  the  finding  of  the  jurj-  will  be  vacated  and  set 
aside. 


On  certiorari. 

Before  Justices  FouT,  (iARKETsox  and  Reed. 

For  the  prosecutor,  Austin  IL  Swackhamer, 

For  the  defendant,  Robert  S.  Clymer  and  Robert  C,  Sparks. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  writ  in  this  case  brings  up  the  finding  of  a 
JMTy  in  the  small  cause  court  on  a  controversy  arising  over  a 
claim  of  property. 

The  prosecutor  held  an  execution  against  one  William 
Kaufhold,  under  which  he  levied  on  certain  personal  prop- 
erty as  the  property  of  William  Kaufhold,  which  Jacob  J. 
Kaufhold  claimed  to  own,  and  he  served  notice  of  his  claim 
upon  the  constable  having  the  execution  in  favor  of  the 
prosecutor,  against  William  Kaufhold,  and  demanded  a  jury 
trial  of  the  right  of  property. 

These  proceedings  were  in  conformity  with  the  sixty-second 
section  of  an  "Act  constituting  courts  for  the  trial  of  small 
causes  (Revision  of  1903)."    Famph,  L.,  p.  270. 

There  are  no  allegations  of  irregularity  in  the  proceedings, 
but  it  is  alleged  that  on  the  trial  illegal  evidence  was  ad- 
mitted. 

From  the  return  made  by  the  justice  under  the  writ,  we 
think  that  practically  all  the  evidence  admitted  was  illegal. 
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Some  of  it  may  have  been  harmless,  although  illegal;   still, 
it  was  generally  so  bad  that  the  result  cannot  be  sustained. 

Without  going  into  detail,  evidence  in  the  following  re- 
spects was  illegally  admitted : 

1.  It  was  not  proper  to  admit  the  title  deeds  of  Jacob  J. 
Kaufhold  in  evidence  as  the  title  deeds  of  the  real  estate,  as 
the  title  to  the  real  estate  was  not  in  issue  in  the  cause,  and 
could  not  be,  and  proof  of  the  fact  that  Jacob  J.  Kiiufhold 
owned  the  real  estate  was  not  evidential  upon  the  question 
of  whether  he  was  the  owner  of  the  personal  property. 

2.  It  was  illegal  to  admit  the  evidence  and  talce  proof  as 
to  the  articles  not  mentioned  in  the  claim  filed  with  the  con- 
stable, and  the  verdict  in  this  case  awarding  their  return, 
which  was  permitted  by  the  justice,  was  clearly  bad. 

3.  It  was  improper  to  admit  in  evidence  the  postal  card 
written  by  a  third  party  to  the  claimant,  saying  the  claim- 
ant's mowing  machine  was  ready  for  him,  as  proof  of  the 
ownership  by  the  claimant  of  the  mowing  machine.  There 
is  no  theory  upon  which  such  a  letter  is  admissible. 

4.  The  admission  of  a  certificate  made  by  the  assessor  of 
the  township  of  Franklin  that  William  Kaufhold,  the  de- 
fendant in  the  execution  held  by  Roth,  was  not  assessed  for 
any  property  in  that  township,  to  prove  that  he  owned  none, 
and  also  to  prove  that  Jacob  J.  Kaufhold  was  the  owner  of 
the  personal  property  which  he  claimed  in  this  case,  was 
clearly  illegal.  Neither  the  certificate  itself  nor  any  of  the 
inferences  sought  to  be  drawn  from  it  were  legal  evidence  in 
the  cause. 

5.  The  admission  in  evidence  of  the  tax  bills  of  the  claim- 
ant, which  showed  that  he  was  assessed  for  personal  property 
in  the  township  where  this  property  was,  which  did  not  in 
any  way  show  that  the  property  claimed  was  the  property 
assessed,  was  ako  improper.  The  jurv  were  permitted  to 
treat  these  as  evidence  of  ownership  in  the  claimant  of  the 
property  claimed. 

6.  The  letter  of  one  Hitchener,  addressed  to  the  claimant, 
acknowledging  the  receipt  of  a  note  to  pay  for  a  wood  lot,  was 
also  admitted  in  evidence  for  the  claimant  as  proof  of  the 
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fact  that  the  cut  wood,  which  was  levied  upon  and  which  was 
lying  in  the  farm  yard,  was  the  property  of  the  claimant, 
goes  to  the  limit  of  the  admission  of  illegal  evidence  ever 
heretofore  brought  to  our  attention  even  in  a  justice's  court. 
Practically  all  the  evidence  in  the  cause  was  illegally  ad- 
mitted, and  the  finding  of  the  jury  is  vacated  and  set  aside, 
as  is  also  the  order  for  costs  against  the  plaintiff  in  the  execu- 
tion against  William  Kaufhold.  The  prosecutor  is  allowed 
costs  in  this  court  on  this  writ. 


GIUSEPPE    SOZIO,   PROSECUTOR,   v.   COURT   OF   COMMON 
PLEAS  OF  THE  COUNTY  OF  ESSEX. 

Argued  June  5,  1906--Decided  June  12,  1906. 

Under  the  proviso  to  section  15  of  the  "Act  for  the  relief  of  persons 
imprisoned  on  civil  process,"  approved  March  27th,  1874,  it  is 
the  right  of  an  insolvent  debtor,  whose  first  application  for  dis- 
charge has  been  refused,  to  make  a  second  application,  and  this 
right  exists  whether  the  first  refusal  was  by  the  court  or  upon 
the  verdict  of  a  jui'y. 


On  certiorari. 

Before  Justices  Fort,  Garretsox  and  Rked. 
For  the  prosecutor,  James  M,  Trimble. 
For  the  defendant,  Hugh  B.  Reed. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  writ  in  this  case  brings  up  an  order  of  the 
Court  of  Common  Pleas  of  the  county  of  Essex,  directing 
that  the  application  of  the  prosecutor  for  a  hearing  on  a  peti- 
tion for  insolvency  be  dismissed. 

The  prosecutor,  Giuseppe  Sozio,  was  arrested  on  a  ca.  sa. 
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December  8th,  1904,  issued  on  a  judgment  obtained  against 
him  by  Vincenzo  Giuliano,  in  an  action  of  tort,  in  the  Cir- 
cuit Court  of  Essex  county.  A  petition  for  discharge  as  an 
insolvent  debtor,  with  bond  and  inventory,  according  to  law, 
was  executed  and  the  proceedings  duly  continued  until  the 
10th  day  of  March,  1905,  when,  after  a  hearing,  the  court 
refused  the  discharge  of  the  said  Sozio  and  ordered  him  to  be 
returned  to  the  custody  of  the  sheriff.  On  the  13th  day  of 
March,  1935,  the  petitioner,  then  being  in  the  custody  of  the 
<heriff  under  the  remand  of  the  court,  gave  a  second  bond, 
dated  on  that  day,  filed  a  new  petition  ^inth  an  amended  in- 
ventory, and  proceeded  regularly  with  his  second  application 
until  the  24th  day  of  June,  1905,  when  the  court  refused  to 
hear  him  and  dismissed  his  application  without  a  hearing,  on 
the  ground  that,  being  a  second  application,  and  the  first 
application  not  having  been  based  on  the  verdict  of  a  jury, 
he  was  not  entitled  to  make  a  second  application. 

It  is  this  order  that  we  are  asked  to  set  aside. 

We  are  unable  to  find  anything  in  the  statute  which  justi- 
fies any  distinction  between  a  petition  for  a  second  application 
for  discharge  under  the  insolvent  laws  and  such  a  petition 
for  a  first  application  for  discharge. 

The  fifteenth  section  of  the  act  entitled  "An  act  for  the 
n»lief  of  persons  imprisoned  on  civil  process,"  approved 
March  ?2d,  1874,  declares  that  if  it  shall  appear  to  the  satis- 
faction of  the  court  before  which  the  application  is  made  for 
the  benefit  of  the  insolvent  laws,  or  by  the  verdict  of  a  jury, 
if  demanded  by  the  debtor,  that  the  debtor  so  applying  has 
concealed  or  kept  back  any  part  of  his  estate,  or  made  any 
conveyance  or  other  instruments  of  transfer  or  disposition  of 
his  estate,  real  or  personal,  with  intent  to  defraud  his  cred- 
itors, said  debtor  shall  be  refused  his  discharge,  and  be  re- 
manded to  prison  until  discharged  by  due  course  of  law. 
Then  there  appears  this  proviso:  ''Provided,  however,  that 
it  shall  be  lawful  for  said  debtor  to  make  a  second  applica- 
tion, by  petition  or  otherwise,  for  the*  benefit  of  the  insolvent 
laws  of  this  state,  and  to  proceed  thereon  as  if  no  former 
application  had  been  made." 
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This  language  is  susceptible  of  but  one  construction.  It 
specifically  authorizes,  as  we  think,  a  second  application, 
whether  the  first  discharge  had  been  denied  after  hearing 
before  the  court  or  as  the  result  of  the  finding  of  a  jury. 

The  order  before  us  proceeds  upon  the  theory  that  there 
is  a  difference  between  the  refusal  of  a  discharge  upon  a  find- 
ing of  a  jury  and  the  finding  of  a  court  when  hearing  the 
application  without  a  jury.  No  reasons  are  given  by  the 
court  below  for  this  conclusion.  We  have  nothing  before  us 
but  the  order. 

The  plain  language  of  the  statute  seems  to  be  in  contraven- 
tion of  the  order  of  the  court,  and  it  is  therefore  set  aside. 


FRANK    IZZO,    RESPONDENT,   v.   THOMAS   VISCOUNT,   AP- 
PELLANT. 

Argued  June  5,  1906— Decided  November  12,  1906. 

It  is  not  sufficient,  to  sustain  an  action  for  malicious  prosecution,  to 
prove  that  the  affidavit  upon  which  the  arrest  was  made  was 
false;  it  must  also  appear  that  the  affiant  either  knew  it  was 
false  or  did  not  have  reasonable  and  probable  cause  to  believe  it 
to  be  true. 


On  appeal. 

Before  Justices  FoiiT,  Garrbtson  and  Reed. 

For  the  appellant.  John  IL  Connolly  and  James  G.  Con- 

For  the  responflent,  William  R,  Wilson, 

The  opinion  of  the  court  was  delivered  by 
Fort,  J,     This  U  an  appeal  from  the  District  Court  of  the 
i?itj  of  Elizal>eth. 

TOL,   XLV.  5 
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The  action  was  in  tort  for  malicious  prosecution. 

The  state  of  demand  sets  out  that  the  defendant  caused  the 
arrest  of  the  plaintiff  upon  a  charge  preferred  before  the 
Police  Court  of  the  city  of  Elizabeth  for  trespaswirg  upon  the 
defendant's  lands,  and  alleges  that,  upcm  hearing,  the  pro- 
ceedings in  that  court  were  dismissed  and  the  defendant  dis- 
charged, and  sets  forth  that  the  prosecution  was  malicious 
and  without  probable  cause. 

The  offence  alleged  for  which  the  defendant  was  arrested 
was  for  dumping  night  soil  upon  the  lands  of  the  plaintiff. 

The  complaint  in  the  Police  Court  was  made  under  the 
supplement  to  the  Disorderly  act  which  makes  it  an  offence 
under  that  act  to  maliciously  destroy,  damage  or  injure  any 
property.    Pamph,  L.  1905,  p.  339. 

It  was  contended  that  this  statute  was  not  intended  to 
apply  to  real  estate,  but  to  injuries  to  personal  property  only. 
But  whether  this  view  is  correct  or  not,  it  is  unnecessary  to 
decide,  as  the  defendant  here  was  advised  that  the  complaint 
he  made  was  a  legal  one,  and  the  justice  accepted  it  as  such. 
If  the  facts  he  gave  on  which  it  was  based  were  true,  then 
malicious  prosecution  will  not  lie.  But  if  the  facts  stated 
were  found  to  be  false,  and  he  falsely  and  maliciously  caused 
the  party  to  be  arrested,  the  action  lies. 

Malice  and  want  of  probable  cause  will  be  inferred  where 
the  affidavit  is  knowingly  false. 

Under  the  faets  proven  in  the  cause  in  the  District  Court, 
as  certified,  this  action  could  not  be  sustained  on  the  ground 
that  the  offence  charged  in  the  complaint,  on  which  the 
plaintiff  in  this  case  was  arrested,  was  not  a  crime,  because 
the  defendant  in  this  action,  and  the  complainant  in  the 
Police  Court,  was  advised  by  his  counsel  that  the  facts  stated 
by  him  constituted  ground  for  the 'arrest  of  the  defendant  in 
the  Police  Court  proceeding  and  the  plaintiff  here,  and  the 
justice  accepted  the  complaint  and  charge  therein  contained 
and  issued  his  warrant  thereon. 

In  this  state  of  the  proof  but  a  single  question  remained, 
and  that  was,  Did  the  complainant  in  the  Police  Court  pro- 
ceeding know  that  the  facts  he  was  stating  to  his  counsel  and 
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the  police  justice  were  false  ?  If  he  did,  then  action  will  lie. 
If  he  did  not,  but  stated  them  honestly  and  truthfully  as  he 
understood  them,  then  action  will  not  lie. 

Justice  Van  Syckel,  in  Navarino  v.  Dudrap,  37  Vroom  620, 
states  the  rule  this  way:  "Where  the  afBant  falsely  and  ma- 
liciously states  the  facts  untruly,  and  procures,  as  in  this  case, 
a  warrant  to  be  issued,  he  becomes  responsible  for  the  prose- 
cution and  arrest,  because  if  he  had  not  made  the  false  affi- 
davit and  asked  for  the  issuing  of  a  warrant,  the  officers  could 
not  and  would  jiot  have  decided  that  criminal  process  should 
issue." 

But  I  do  not  think  that  this  language,  as  quoted,  was  in- 
tended to  convey  the  impression  that  the  mere  fact  that  the 
statement  of  the  affiant,  in  the  affidavit  upon  which  the 
arrest  was  made,  mm  ialfie^  was  sufficient  to  maintain  an 
action  for  malicious  prosecution,  feecawefty  Mr.  Justice  Van 
Syckel  says,  that  it  is  only  where  the  affiant  '^falselj  and  ma- 
liciously states  the  facts  untruly."  Maliciously,  as  used  in 
the  sentence  quoted,  of  course,  means  intentional.  The  mere 
untruthfulness,  therefore,  of  an  affidavit,  without  knowledge 
that  it  is  an  untruthful  affidavit,  will  not  impute  malice.  An 
affidavit  may  be  false,  but  if  the  jury  believe  under  the  proof 
that  the  affiant  had  reasonable  and  probable  cause  to  believe 
it  true,  malicious  prosecution  will  not  lie. 

Mr.  Justice  Pitney,  in  McFadden  v.  Lane,  42  Vrooin  (at 
p.  r»30),  says:  "Malice  in  the  law  is  the  intentional  doing 
of  a  wrongful  act,  without  just  cause  or  excuse.  King  v. 
Patterson y  20  Id.  417.  An  accusation  of  larceny  is  justified 
if  the  party  accused  be  found  guilty.  It  is  excused  if  prob- 
able cause  be  found  for  the  making  of  the  accusation,  although 
the  prosecution  result  in  acquittal.  In  the  absence  of  either 
guilt  or  probable  cauao  to  charge  guilt,  a  sworn  accusation  of 
lareeny,  made  as  the  hmh  of  a  criminal  prosecution,  is 
wrongful,  and  where  intentionally  made  it  may  reasonably 
be  found  to  be  mAlicioug." 

At  the  trial  in  this  cause*  tlie  <*ourt  charged  the  jury:  "Was 
the  aflidadt  true  or  false?    From  the  falsity  of  the  affidavit 
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upon  which  an  arrest  is  procured,  malice  and  want  of  prob- 
able cause  may  be  inferred/' 

We  do  not  think  that  this  statement  of  the  law  is  accurate 
under  our  decisions.  It  left  the  jury  to  find  the  defendant 
guilty  if  the  facts  stated  in  the  complaint  were  not  true, 
whether  he  had  or  had  not  reasonable  and  probable  cause 
for  stating  them,  and  whether  he  did  or  did  not  believe  them 
to  be  true. 

The  judgment  of  the  District  Court  is  set  aside  and  a  new 
trial  granted. 


THE  MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF 
NEWARK,  APPELLEE,  v.  EAST  SIDE  COAL  COMPANY, 
APPELLANT. 

Submitted  July  5,  1906 — Decided  November  12,  1906. 

1.  In  a  suit  for  a  penalty  under  an  act  entitled  "An  act  for  the  pro- 
tection of  purchasers  of  coal"  {Pamph,  L,  1900,  p.  27),  it  is  not 
necessary  to  show  knowledge  of  the  defendant  of  the  short  weight. 

2.  The  evidence  in  the  case  held  to  show  that  the  driver  of  the 
wagon  who  delivered  the  coal  was  the  agent  of  the  defendant 


On  appeal  from  the  First  District  Court  of  Newark. 

This  case  was  heard  in  the  First  District  Court  of  Newark, 
before  his  honor  Thomas  L.  Eaymond,  judge  of  said  court, 
who  decided  the  same  in  an  opinion,  in  substance,  as  follows: 

"This  action  was  brought  to  recover  the  penalty  of  $50 
provided  for  in  an  act  entitled  ^An  act  for  the  protection  of 
purchasers  of  coal/    Pamph.  L,  1900,  p.  27. 

"It  is  not  denied  by  the  defendant  that  it  attempted  to 
deliver  one  thousand  six  hundred  and  eighty  pounds  of  coal 
to  one  Leah  Waseman  for  an  order  for  a  net  ton  of  two 
thousand  pounds,  the  only  defence  being  that  the  attempted 
delivery  of  short  weight  was  caused  through  mistake,  and  that 
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the  defendant  did  not  knowingly  commit  the  offence  for  this 
reason.  It  is  further  urged  that  the  proofs  show  that  the 
driver  who  delivered  the  coal  waa  an  independent  contractor, 
and  that  the  doctrine  of  respondeat  superior  does  not  apply 
to  independent  contractors. 

"I  will  first  dispose  of  the  case  on  the  question  of  whether 
the  defendants  knowledge  of  the  short  delivery  is  a  necessary 
prerequisite  to  finding  him  guilty  of  the  offence  charged. 

"In  the  case  of  Hoisted  v.  State,  12  Yroom  (at  p.  592), 
Chief  Justice  Beasley  says :  ^As  there  is  an  undoubted  com- 
petency in  the  lawmaker  to  declare  an  act  criminal,  irre- 
spective of  the  knowledge  or  motion  of  the  doer  of  such  act, 
there  can  be,  of  necessity,  no  judicial  authority  having  power 
to  require,  in  the  enforcement  of  the  law,  such  knowledge  of 
motion  to  be  shown.  In  such  instance  the  entire  function  of 
the  court  is  to  find  out  the  intention  of  the  legislature,  and 
to  enforce  the  law  in  absolute  conformity  to  such  intention.' 

"And  further  on,  in  the  same  case,  he  says:.  ^The  course 
of  the  inquiry,  therefore,  has  led  to  this  point — is  there  any- 
thing in  the  language  of  the  statute  not  to  be  construed,  or 
in  the  legislative  design  displayed  in  it,  or  in  the  conse- 
quences, if  its  terms  are  construed  strictly,  by  force  of  which 
this  court  can  limit  its  operation  to  those  only  who  act  with 
consciousness  of  violating  the  law  ?' 

"A  question  very  similar  to  the  one  under  consideration 
arose  in  the  case  of  Waterbury  v.  Newton,  21  Vroom  536, 
wherein  Mr,  Justice  Dixon  said:  ^In  Hoisted  v.  State,  12 
Vroom  552,  the  Court  of  Errors  laid  down  the  principle  that 
in  regard  to  statutory  offences  the  defendant's  knowledge  of 
all  the  physical  facts  which  go  to  constitute  the  offence  is 
not  esst.ntial  to  gnilt  ujiIosh  made  so  by  a  proper  construction 
of  the  statute  itBt^f/ 

**If-  therefore,  in  couetruing  the  act  a  legislative  intent  to 
make  only  those  guilty  who  knowingly  violate  the  act  is  not 
found,  it  is  plmn  that  the  defence  which  has  been  offered  in 
thiB  ease  cannot  be  received. 

"As  a  guide  in  finding  the  intention  of  the  legislature,  I 
think  tJie  words  of  the  act  should  be  considered.     Its  title 
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is  ^An  act  for  the  protection  of  purchasers  of  coal.'  The 
primary  object  and  purpose  of  the  law  was  the  protection  of 
purchasers  of  coal.  Does  it  afford  a  protection  to  those  pur- 
chasers if  the  vendor  may  plead  mistake,  or  that  he  did  not 
knowingly  attempt  to  deliver  short  weight?  I  think  not. 
I  can  find  nothing  in  the  act  itself  which  would  have  the 
effect  of  limiting  its  operation  to  those  only  who  violate  it 
knowingly.  There  is  not  the  slightest  indication  of  such  a 
legislative  intent.  The  words  defining  the  offence  and  its 
penalty  would  seem  to  preclude  such  a  construction  beyond 
all  doubt.  They  are:  *Any  person,  firm  or  corporation  that 
shall  sell  or  deliver,  or  attempt  to  sell  or  deliver,  less  than 
two  thousand  pounds  by  weight  to  a  net  ton  ♦  ♦  ♦  shall 
be  liable  to  a  penalty  of  fifty  dollars  for  each  offence.' 

"This  clearly  refers  alike  to  those  who  do  so  with  guilty 
minds  and  those  who  do  so  innocently  or  through  mistake. 

"The  defence,  therefore,  that  this  coal  was  delivered 
through  mistake  cannot  be  received. 

"The  defendant  also  insists  that  the  evidence  showed  that 
the  driver  of  the  wagon  was  an  independent  contractor. 
While  it  is  true  that  the  testimony  of  the  president  of  the 
defendant  corporation  showed  that  the  defendant  hired  a 
man  named  Mutchell,  with  his  wagon,  to  go  to  the  coal 
pockets  of  the  Delaware,  Lackawanna  and  Westeni  Railroad 
Company  and  procure  this  coal  by  delivering  certain  slips  to 
the  railroad  company,  and  then  to  deliver  the  coal  to  the 
purchaser,  T  do  not  see  that  the  mere  fact  that  the  man  and 
the  wagon  were  both  hired,  clothes  the  man  with  any  other 
character  than  that  of  agent  or  servant.  An  examination  of 
the  slips  will  show  that  the  East  Side  Coal  Company  desig- 
nates Mutchell  as  a  driver.  While  it  is  a  very  ingenious 
theor}'  to  advance  under  circumstances  such  as  these,  the  real 
facts  show  that  the  driver  was  a  servant  or  agent,  and  not  an 
independent  contractor. 

"As  a  result  of  these  conclusions,  I  find  the  defendant 
guilty  of  the  offence  charged,  and  judgment  will  be  entered 
against  it  for  the  sum  of  $50." 
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Before  Justices  Fokt,  Gabretson  and  Eeed. 
For  the  appellee,  Frederick  A,  Lehlbach. 
For  the  appellant,  Louis  Uood. 

Per  Curiam. 

The  judgment  of  the  District  Court  of  Newark,  in  this 
case,  is  affirmed,  with  costs,  for  the  reasons  given  by  the 
judge  of  the  District  Court,  the  substance  of  whose  opinion 
we  have  placed  at  the  head  of  this  memorandum. 


MADELINE      SCHNEIDER,     DEFENDANT     IN     ERROR,     v. 
THOMAS  J.  WINKLER,  PLAINTIFF  IN  ERROR. 

Submitted  July  8,  1906— Decided  November  12,  1906. 

1.  A  child,  six  years  of  age,  walking  along  a  public  street,  fell  into 
an  opening  in  the  sidewalk  and  was  injured.  The  opening  was 
next  to  a  building  fronting  on  the  street  and  in  front  of  a  show 
window  of  a  candy  store.  It  was  provided  with  an  iron  door 
which,  when  closed,  made  a  uniform  surface  of  the  sidewalk.  It 
opened  outwardly  from  the  building,  and  when  open  was  a  pro- 
tection to  the  outward  side  of  the  opening,  and  when  so  open,  an 
iron  bar  extended  "from  the  east  end  of  the  door  to  the  building, 
al>oiit  three  feet  above  the  sidewalk.  Heldf  it  was  a  question  for 
the  jury  whether  the  opening  was  properly  guarded. 

2.  A  child,  six  years  of  age,  is  not  chargeable  with  contributory 
negligence. 


On  error  to  the  Monmouth  Circuit  Court. 
Before  Justices  Fort,  Garretson  and  Reed. 
For  the  plaintiff  in  error,  James  D.  Carton. 
For  the  defendant  in  error,  Charles  E.  Cook, 
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The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  plaintiff  is  a  girl  about  six  years  of 
age;  the  defendant  is  a  confectioner  and  baker,  carrying  on 
his  business  in  a  store  fronting  on  Madison  avenue,  in  Asbury 
Park.  The  store  is  about  thirty-eight  feet  wide  and  the  front 
consists,  beginning  at  the.  east,  of  the  wholesale  department 
of  the  defendant's  business ;  then  a  hallway  with  stairs  lead- 
ing to  the  apartments  above,  and  then  the  retail  department 
of  the  defendant's  business — that  is,  the  candy  and  bakery 
department.  In  the  front  of  the  retail  department  are  two 
windows  and  an  entrance  between.  In  one  window  was  a 
display  of  articles  from  the  bakery  and  in  the  other  a  candy 
display.  In  front  of  the  most  e^terly  window  of  the  retail 
department  and  on  the  sidewalk  is  a  cellarway  or  area  about 
three  feet  three  inches  wide  and  about  six  feet  long,  with 
stairs  leading  down  from  the  westerly  end  of  the  areaway. 
The  opening  was  adjoining  the  building  and  the  long  dimen- 
sion was  along  the  building.  Covering  the  areaway  was  a 
steel  or  iron  door,  which,  when  closed,  was  flat  with  the  side- 
walk, and  which  opened  outwardly  from  the  building  toward 
the  middle  of  the  street.  When  the  areaway  was  in  use  and 
the  iron  door  was  open  the  door  was  held  up  by  an  iron  rod 
about  three-quarters  of  an  inch  in  thickness,  fastened  to  the 
easterly  end  of  the  door  about  three  feet  three  inches  above 
the  sidewalk  and  sloping  to  the  building,  where  it  was  about 
one  foot  four  inches  above  the  sidewalk.  The  sheet-iron  door, 
when  closed,  formed  part  of  the  sidewalk,  and  when  it  was 
raised  up  there  was  an  opening  in  the  sidewalk  of  the  size 
of  the  door  and  of  the  depth  of  six  and  a  half  to  seven  feet. 
The  plaintiff  was  lawfully  using  the  sidewalk,  being  with  its 
aunt  and  mother.  The  aunt  stopped  at  the  door  of  the  whole- 
sale department  and  attempted  to  go  in,  but  found  the  door 
locked;  the  child  at  this  time  was  going  on  from  the  east 
towards  the  window  in  which  was  the  candy,  and  either  fell 
over  or  under  the  rod  which  held  up  the  iron  door  and  was 
precipitated  into  the  area  or  cellar.  She  was  injured,  and 
brings  this  suit  to  recover  damages  for  her  injuries. 

There  are  no  exceptions  whatever  which  have  been  sealed. 
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and  the  court  is  therefore  not  required  to  consider  the  case 
at  all.  But  we  have  concluded  to  dispose  of  the  exceptions 
as  if  they  had  been  actually  sealed. 

Four  exceptions  were  taken.  The  first  is  as  to  a  question 
asked  of  a  witness  whether  the  opening  was  in  front  of  the 
store  of  the  defendant.  No  assignment  of  error  covers  this 
exception;  it  has  not  been  argued;  we  are  not  able  to  see 
any  objection  to  it  in  the  connection  in  which  it  appears. 

At  the  end  of  the  entire  charge  the  defendant,  by  his  coun- 
sel, prayed  a  bill  of  exceptions — it  does  not  say  so,  but  we 
presume  it  is  a  general  exception  to  the  charge.  Such  an 
exception  cannot  be  considered,  for  the  reason  that  the  court, 
when  the  charge  is  concluded,  has  a  right  to  know  to  what 
particular  part  of  the  charge  exception  is  taken,  to  the  end 
that  the  court  may  have  opportunity  to  correct  it  to  the  jury 
if  satisfied  that  the  exception  is  well  taken. 

There  remain  to  be  considered  only  the  exceptions  to  the 
refusals  to  nonsuit  and  direct  a  verdict  for  the  defendant. 

It  is  well  settled  that  one  who  obstructs  a  sidewalk  by 
placing  excavations  in  it  is  bound  to  render  it  safe  to  the 
public.  Durant  v.  Palmer,  5  Butcher  544 ;  Houston  v.  Trap- 
hagen,  18  Vroom  23 ;  Quimhy  v.  Filter,  33  Id,  1^^ ;  Temper- 
ance Hall  Association  v.  Oiles,  4  Id,  260.  And  it  is  a  ques- 
tion for  the  jury  to  determine  whether  the  safeguards  pro- 
vided against  the  danger  are  sufficient.  This  was  submitted 
to  the  jury  with  proper  instructions. 

The  plaintiff,  being  a  child  under  the  age  of  seven  years, 
could  not  be  charged  with  contributory  negligence.  The  rule 
laid  down  by  the  judge  in  his  charge  upon  that  branch  of 
the  case  was  in  accordance  with  the  law  of  this  state.  New- 
man V.  Railroad  Co,,  23  Vroom  446. 

The  judgment  below  is  affirmed. 
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GEORGE  GLEISTMAN,  RELATOR,  v.  TOWN  OF  WEST  NEW 
YORK  AND  ORD  DARLING  ET  AL..  MEMBERS  OF  THE 
POLICE  COM^IITTEE,  RESPONDENTS. 

Argued  June  5,  1906~Decided  November  21,  1906. 

1.  Mandamus  will  not  issue  to  interfere  with  the  discretion  of  a 
body  having  control  of  the  police  force  of  a  town  in  its  manage- 
ment of  that  force. 

2.  The  writ  will  not  issue  to  disturb  or  overrule  determinations  of 
questions  of  fact  committed  to  the  discretion  of  the  officer  or 
body  whose  action  is  under  review. 

3.  The  allowance  of  this  writ  rests  in  judicial  discretion.  It  is  only 
used  when  the  act  to  be  done  is  a  ministerial  one  merely  and  the 
duty  to  perform  it  in  a  definite  way  is  clear. 


On  rule  to  show  cause  why  mandamus  should  not  issue. 

Before  Justices  Fort,  Garretson  and  Reed. 

For  the  relator,  Warren  Dixon. 

For  the  respondents,  Abel  I.  Smith  &  Mabon. 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  town  of  West  New  York  is  a  body 
corporate  under  the  provisions  of  an  act  entitled  "An  act 
providing  for  the  formation,  establishment  and  government 
of  towns."  Pamph.  L,  1895,  p.  218.  By  section  50  of  the 
act  it  is  provided  that  the  town  council  shall  have  power,  by 
ordinance,  to  provide  for,  establish,  regulate  and  control  a 
day  and  night  police,  and  to  regulate  and  define  the  manner 
of  their  appointment  and  removal,  their  duties  and  compen- 
sation, provided  that  no  police  oflBcer  shall  be  removed  except 
for  neglect  of  duty,  misbehavior,  incompetency  or  inability 
to  serve.  Section  25  of  the  same  act  provides  that  the  sal- 
aries and  compensation  to  be  paid  to  the  chief  of  police  and 
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the  members  of  the  police  force  shall  be  fixed  by  ordinance  of 
the  town  council. 

Section  26  provides  that  all  the  officers  of  the  town  shall 
be  governed  by  such  general  ordinance  as  the  town  council 
may  from  time  to  time  adopt,  not  inconsistent  with  the  pro- 
visions of  the  act  and  the  laws  of  this  state,  and  even*  officer 
may  be  removed  from  office  for  cause  by  a  two-thirds  vote  of 
all  the  members  of  the  council,  but  no  such  removal  shall 
take  place  until  the  person  sought  to  be  removed  shall  have 
had  an  opportunity  of  being  heard  in  his  own  defence. 

On  the  18th  of  March,  1899,  an  ordinance  was  passed  by 
the  town  council  providing  for  the  establishment  of  a  day 
and  night  police.  By  this  ordinance  a  police  force  was  pro- 
vided for,  to  consist  of  one  sergeant  of  police,  one  roundsman 
and  a  number  of  patrolmen,  not  to  exceed  one  for  each  eight 
hundred  inhabitants.  The  ordinance  also  provided  that  there 
shall  be  a  police  committee,  consisting  of  the  chairman  of 
the  town  council  and  three  other  members  thereof,  to  be  ap- 
pointed by  the  chairman  of  the  town  council,  whose  duty  it 
shall  be  to  enforce  such  rules  and  regulations  for  the  govern- 
ment, control  and  discipline  of  the  police.  Hules  were  adopted 
November  11th,  1901. 

PVom  the  agreed  state  of  facts,  it  appears  that  the  police 
committee,  after  January  1st,  1906,  consisted  of  the  chairman 
of  the  council  and  four  other  members.  The  ordinance  fixed 
the  salaries  of  the  sergeant,  roundsman  and  patrolmen,  and 
provided  also  that  the  chairman  of  the  town  council  should 
possess  all  the  powers  vested  by  law  in  the  chief  of  police 
until  a  chief  of  police  should  be  appointed.  December  19th, 
1905,  an  amendator>'  ordinance  was  passed,  providing  that 
the  police  force  should  consist  of  one  captain,  two  sergeants 
and  eight  patrolmen,  and  provided  that  the  annual  salary  of 
the  captain  should  be  $1,100.* 

This  ordinance  was  advertised  December  20th,  1905,  and 
became  effective  five  clays  thereafter.  See  act  concerning 
towns,  supra,  section  46. 

On  December  26th,  1905,  the  following  resolution  was 
adopted:     ^^llesolved.   That   George   Gleistman   be   and   he 
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hereby  is  appointed  captain  of  the  police  force  of  the  town 
of  West  New  York,  this  appointment  to  take  effect  imme- 
diately/' 

Prior  to  and  at  the  time  of  the  passage  of  this  resolution 
the  relator  was  a  sergeant  of  police  in  the  police  force  of  the 
town. 

The  relator,  claiming  that  he  has  been  removed  from  the 
office  of  captain  of  police,  applies  for  a  mandamus  to  compel 
the  town  of  West  New  York,  and  the  chairman  and  four  per- 
sons designated  as  members  of  the  police  committee,  to  place 
or  reinstate  him  in  the  office  of  captain  of  police. 

It  is  agreed  that  no  resolution  has  ever  been  passed  or 
adopted  by  the  council  of  said  town  removing  or  attempting 
to  remove  the  relator  from  the  office  of  captain  of  police,  nor 
have  any  charges  been  preferred  against  him. 

No  statute,  ordinance,  resolution  or  rule  has  been  shown 
defining  the  duties  of  captain  of  police  of  the  town,  and  we 
are  left  entirely  to  conjecture  what  those  duties  are. 

The  relator  relies  upon  the  following  acts  as  constituting 
his  removal  from  the  office  of  captain  of  police : 

He  testifies  that  on  January  3d,  when  he  reported  for  duty 
at  his  usual  hour,  at  two  o'clock  in  the  morning,  Roundsman 
Bauer  informed  him  that  he  (Bauer)  was  placed  at  the  head 
of  the  police  department  as  acting  chief  by  the  police  com- 
mittee and  Mayor  Ord  Darling,  and  the  roundsman  said  to 
him  that  the  mayor  wished  the  relator  to  give  over  his  keys 
to  the  roundsman,  so  that  he  could  give  them  to  the  mayor, 
as  he  wished  to  look  over  his  books,  and  he  did  so;  that 
Officer  Brin||man  was  in  charge  of  the  desk ;  that  Brinkman 
told  him  to  patrol  the  east  side  of  Bergenline  avenue;  that 
he  put  on  his  uniform  and  left  the  station-house;  that  in 
the  morning  he  went  to  the  mayor's  office  and  saw  the  mayor, 
and  asked  him  if  it  was  his  orders  that  he  (the  relator)  was 
to  give  up  the  keys,  and  he  said  it  was;  that  he  also  asked 
him  if  it  was  his  orders  that  the  relator  should  patrol  the 
east  side  of  Bergenline  avenue,  and  the  mayor  said  that 
Officer  Bauer  had  full  charge  of  the  police  department,  and 
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that  he  would  have  a  notice  up  in  the  hall  to  that  effect.    The 
following  notice  was  afterwards  put  up  in  the  city  hall : 

"West  New  York,  N.  J.,  January  2d. 
"General  Order  Xo.  1. 

"On  and  after  this  date  Officer  John  H.  Bauer  is  placed 
in  charge  of  the  police  force  of  this  town  until  further  orders. 
He  will  be  obeyed  and  respected  accordingly. 

"By  order  of  Ord  Darling." 

He  also  testified  that  since  that  time  he  has  not  been  per- 
mitted to  discharge  his  duties  as  captain;  that  he  has  re- 
ported for  duty  regularly ;  that  in  the  police  department  sub- 
ordinates are  required  to  salute  their  superior  officers;  that 
since  January  3d  the  men  have  not  saluted  him  as  captain, 
or  obeyed  him  as  captain;  that  he  has  asked  them  to  do  so 
and  they  told  him  they  were  informed  not  to;  that  he  hasnH 
been  allowed  to  stay  in  the  office  to  perform  his  duties ;  that 
he  has  been  denied  access  to  the  desk  and  the  office  by  Officer 
Corliss^  one  of  the  patrolmen ;  that  salary  was  offered  to  him 
as  sergeant,  but  he  refused  to  accept  it  because  it  was  not  the 
salary  provided  by  the  ordinance  for  captain  of  police.  The 
relator  also  testifies  that  from  the  time  he  became  captain 
until  the  M  of  January  he  performed  the  same  duties  he 
had  previously  performed  as  sergeant;  he  inspected  the  men, 
gave  orders,  had  charge  of  the  station-house  and  sent  out 
the  men. 

The  chairman  of  the  council,  who  is  also  called  mayor, 
and  by  virtue  of  his  office  is  chief  of  police,  testifies  that  he 
put  Officer  Bauer  in  charge  of  the  police  force  as  acting  chief, 
and  ordered  nil  officers  to  take  orders  from  him,  and  told 
Bauer  not  to  salute  Gleietnian  nor  take  any  orders  from  him, 
but  to  give  that  order  himself. 

It  appears  from  a  report  of  Ord  Darling  to  the  town  coun- 
cil, on  Januar)^  20tb,  that  on  January  2d,  as  an  experiment 
for  the  Ix'tlorment  of  the  department,  the  police  committee 
recommended  that  the  superior  officers  be  instructed  to  do 
patrol  duty^  and  thut  the  patrolmen  do  desk  duty  until  further 


Digitized  by  VjOOQIC 


78  NEW  JERSEY  SUPREME  COURT. 

Gleistman  v.* West  New  York.  74  N.  J.  L. 

orders,  and  that  he  (Darling),  as  chief  of  police,  on  January 
26ih,  suspended  Officer  Gleistman  for  disobeying  orders.  It 
further  appears  in  the  minutes  of  the  same  meeting  Mayor 
Darling  presents  a  report  of  Officer  Corliss,  that  on  January 
25th  Officer  Gleistman  refused  to  go  on  post  4  at  six  o'clock 
in  the  evening;  that  he  said  he  was  captain  and  not  going 
on  post. 

The  relator  cannot  determine  for  himself  what  the  duties 
of  captain  are.    They  must  be  defined  by  the  council. 

Inasmuch  as  no  duties  had  ever  been  prescribed  for  a 
captain  of  police  in  the  town,  and  as  the  relator  was  not  the 
head  officer  of  the  police  force,  but  the  mayor  and  head  of  the 
police  committee  was  chief  of  police,  we  are  not  able  to  per- 
ceive why  the  relator  was  not  bound  to  obey  the  orders-  o#  bis- 
superior  officer  and  perform  such  duties  as  he  directed. 

Should  a  mandamus  issue  as  prayed  for  "to  place  or  rein- 
state the  said  George  Gleistman  in  the  office  of  captain  of 
police  of  the  said  town  of  West  New  York  and  to  permit  him 
to  perform  and  discharge  the  duties  of  said  office,"  as  asked 
for  in  rule  to  show  cause,  we  are  unable  to  see  what  action 
of  the  council  would  be  taken  to  obey  the  writ. 

The  government,  regulation  and  control  of  the  police  force 
of  the  town  being  vested  by  law  in  the  town  authorities,  this 
court  has  no  power  to  interfere  with  their  discretion  in  the 
management  of  the  police  force  when  that  discretion  is  exer- 
cised in  accordance  with  law.  Benedict  v.  Howell,  10  Vroom 
221;  Mooney  v.  Edwards,  22  Id,  479;  Conger  v.  Chosen 
Freeholders,  26  Id.  112. 

The  writ  will  not  issue  to  disturb  or  override  determination 
of  questions  of  fact  committed  to  the  discretion  of  the  officer 
or  body  whose  action  is  under  review. 

The  allowance  of  a  writ  of  mandamus  rests  in  judicial  dis- 
cretion. It  is  only  used  when  the  act  to  be  done  is  a  minis- 
terial one  merely,  and  the  duty  to  be  performed  in  a  definite 
way  is  clear.  Kirchgessner  v.  Board  of  Health,  24  Vroom 
594. 

The  rule  to  show  cause  is  discharged.  The  respondents 
are  entitled  to  costs. 
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ISADOR  CONSTANZO,  APPELLANT,  v.  CENTRAL  RAILROAD 
OF  NEW  JERSEY.  APPELLEE. 

Argued  June  5,  1906— Decided  November  12,  1906. 

A  plaintiff  who  recovers  a  judgment  for  possession  of  the  goods  in  an 
action  of  replevin  in  the  District  Court  is  entitled  to  costs. 


On  appeal  from  the  District  Court  of  Perth  Amboy. 
Before  Justices  Fort,  Garretson  and  Reed. 
For  the  appellant,  Ephraim  Cutter, 
For  the  appellee,  George  Holmes, 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  case  is  an  action  of  replevin  tried 
in  the  District  Court  by  the  judge  without  a  jury.  Judg- 
ment was  rendered  for  the  plaintiff  for  possession  of  the 
goods,  but  no  costs  or  damages  were  awarded. 

The  appeal  was  taken  by  the  plaintiff  because  no  damages 
or  costs  were  awarded  to  him.  There  is  no  appeal  from  the 
finding  of  the  judge  as  to  the  possession  of  the  goods,  so  that 
whether  the  detention  by  the  defendant  was  lawful  or  un- 
lawful cannot  now  be  considered. 

It  appears  from  the  state  of  the  case  agreed  upon  that  the 
plaintiff  gave  evitknice  as  U>  the  damages  which  he  claims 
to  have  sneered  by  the  UDhiwfiil  detention  of  the  goods,  and 
the  judgment  of  the  court  not  iiif^uding  any  award  of  dam- 
ages, the  only  eonolusion  we  can  draw  from  such  finding  is 
that  the  judge,  upon  consideration  of  the  evidence  upon  that 
mibject,  coneluded  that  the  plaintiff  had  not  suffered  any 
damage. 

That  finding  of  a  question  of  I'lu  t  we  cannot  review  on  this 
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As  to  the  failure  to  allow  costs,  we  think  the  judge  fell 
into  error.  A  prevailing  party  is  always  entitled  to  costs, 
and  unless  some  affirmative  reason  appears  disentitling  him 
to  costs  the  judgment  of  the  court  should  have  included 
costs. 

Under  the  act  of  1902  {Pa/inpli.  L,,  p.  565)  regulating  ap- 
peals from  District  Courts,  it  is  provided  that  this  court  may 
either  order  a  new  trial  on,  such  terms  as  it  thinks  fit  or  may 
order  judgment  to  be  entered  for  either  party,  as  the  case 
may  be,  and  may  make  such  order  with  respect  to  the  dis- 
missal and  costs  of  the  said  appeal  as  such  court  may  think 
proper.    The  judgment  below  is  reversed. 

The  order  of  this  court  is  that  judgment  be  entered  in  the 
District  Court  for  possession  of  the  goods  and  the  costs  of 
the  replevin  suit. 

The  appellant  is  entitled  to  the  costs  of  this  appeal. 


THE  TRUSTEES  OF  THE  STEVENS  INSTITUTE  OF  TECH- 
NOLOGY,  PROSECUTOR,  v.  RICHARD  BOWES,  COL- 
LECTOR OF  TAXES  OF  THE  CITY  OF  HOBOKEN,  AND 
THE  MAYOR  AND  COUNCIL  OF  THE  CITY  OF  HO- 
BOKEN. 

Argued  June  5.  1906— Decided  November  12,  1906. 

Under  the  "Act  for  the  assessment  and  coHection  of  taxes"  {Pamph,  L. 
1903,  p.  394),  buildings  actually  and  excluaivdy  used  for  colleges 
not  conducted  for  profit,  and  the  land  whereon  the  same  are  situ- 
ated necessary  to  the  fair  use  and  enjoyment  thereof,*  not  exceed- 
ing five  acres  in  extent  for  each,  are  exempt  from  taxation.  Heldt 
that  under  this  act,  from  the  evidence  in  the  case,  the  assessment 
against  the  prosecutor  should  be  set  aside. 


On  certiorari. 

Before  Justices  Fort,  Garretson  and  Reed. 
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For  the  prosecutor,  Lewis,  Besson  &  Stevens, 
For  the  defendant,  James  F.  Mintum, 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  This  certiorari  brings  up  an  assessment  of 
taxes  made  against  the  prosecutor  for  the  year  1905  by  the 
assessors  of  taxes  of  the  city  of  Hoboken. 

It  appears  from  the  return  to  the  writ  that  taxes  were 
assessed  upon  the  property  of  the  prosecutor  by  the  descrip- 
tion, *Tlot  1,  Gore  4,  5(52  Acres/' 

The  prosecutor  claims  to  be  exempt  from  taxation  under 
"An  act  for  the  assessment  and  collection  of  taxes,''  approved 
April  8th,  1903.  Pamph,  L.,  p.  394.  It  is  provided  by 
section  3:  "The  following  property  shall  be  exempt  from 
taxation  under  this  act,  namely,  (4)  all  buildings  actually 
and  exclusively  used  for  colleges,  schools,  academies  and  semi- 
naries not  conducted  for  profit.  Also  all  buildings  actually 
and  exclusively  used  for  public  libraries,  religious  worship  or 
for  asylums  or  schools  for  feeble-minded  or  idiotic  children 
and  owned  by  corporations  of  this  state  authorized  to  carry  on 
such  charities  and  the  land  whereon  the  same  are  situated 
necessary  to  the  fair  use  and  enjoyment  thereof,  not  exceed- 
ing five  acres  in  extent  for  each." 

It  ai?pears  from  the  testimony  in  the  case  that  the  prose- 
cutor is  a  college  not  conducted  for  profit;  that  the  build- 
ing on  the  land  assessed  is  a  laboratory  of  chemistry,  con- 
taining chemical  laboratories,  lecture-rooms  and  recreation- 
rooms,  and  the  laboratories  are  used  by  the  students  in  con- 
nection with  their  courses  in  chemistry.  ,It  is  also  testified 
to  by  the  president  of  Stevens  institute  that  the  tract  of  land 
siirrfvnnds  the  laborntorv  ami  i^  necessary  for  its  fair'  use, 
and  is  to  be  used  also  for  oihvr  buildihgs  that  are  to  go  up 
there,  Tliere  is  nothing  to  contradict  this  testimony,  and  in 
tho  absence  of  evidence  to  the  contrary  the  prosecutor  has 
establinhed  its  rights  to  have  the  property  in  question  ex- 
empted from  taxation. 

The  iie&essment  will  be  set  aaitle. 

Vol.  xlv,  fi 
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THE   STATE,   EX  REL.  WENDELL  J.  WRIGHT,  v.   LUTHER 
A.  CAMPBELL. 

1.  Pamph,  L.  1888,  p.  461,  §  1  (Gen,  Stat.,  p.  423,  §  87)  provides 
that  the  solicitor  of  the  boards  of  chosen  freeholders  in  counties 
of  the  second  class  shall  hold  office  for  the  .term  of  two  years. 
P<Hnph.  L.  1905,  p.  14,  declares  that  in  all  towns,  townships,  bor- 
oughs and  other  municipalities  all  officers  required  to  be  elected 
therein  at  any  municipal  or  charter  election  shall  be  voted  for  on 
the  first  Tuesday  after  the  first  Monday  of  November.  Section  2 
declares  that  the  term  of  office  of  every  such  elective  officer  there- 
tofore elected  in  any  town,  township,  &c.,  and  holding  office  at 
the  passage  of  the  act,  shall  be  extended  until  the  1st  of  January 
next  succeeding  the  date  at  which  his  term  of  office  would  other- 
wise expire.  Section  3  declares  that  every  officer  theretofore  ap- 
pointed or  chosen  by  the  township  committee,  mayor  or  other 
governing  body  of  any  town,  township,  borough  or  other  munici- 
pality, and  holding  office  at  the  time  of  the  passage  of  the  act, 
shall  continue  in  office  until  the  1st  of  January  succeeding  the 
day  on  which  his  term  of  office  would  otjierwise  expire,  and  sec- 
tion 4  provides  that  the  terms  of  office  of  all  officers  thereafter 
elected  in  any  town,  township,  &c.,  shall  commence  on  the  Ist 
day  of  January  next  succeeding  his  election,  &c.  Held,  that  even 
if  this  act  were  applicable  to  the  office  of  solicitor  of  the  board 
of  chosen  freeholders,  it  would  not  operate  to  cut  short  the  term 
of  office  of  a  solicitor  selected  after  the  act  was  passed  and  before 
the  1st  of  the  ensuing  January. 

2.  The  words  "officers  chosen  by  the  governing  body  of  any  town, 
township,  borough  or  other  municipality"  do  not,  however,  apply 
to  solicitors  of  boards  of  chosen  freeholders. 


On  quo  warranto. 

Before  Justice  Garretson,  sitting,  by  consent,  for  the 
Supreme  Court.    , 

For  the  relator,  Wendell  J,  Wright, 

For  the  respondent,  Peter  W,  Stagg, 

The  opinion  of  the  court  was  delivered  by 

Garretson^  J.  This  is  a  proceeding  to  determine  the 
title  to  the  office  of  attorney  and  counsel  of  the  board  of 
chosen  freeholders  of  the  county  of  Bergen. 
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The  rda*or  claims  title  by  virtue  of  an  election  to  that 
oflice  by  the  board  at  its  annual  stated  meeting  held  on  the 
second  Wednesday  of  May,  1905. 

The  incumbent  claims  title  by  virtue  of  an  election  to  that 
office  by  the  board,  at  a  meeting  of  twelve  members,  being 
a  majority  of  the  board,  on  the  1st  day  of  January,  1906. 

The  case  involves  the  construction  of  an  act  of  the  legis- 
lature entitled  "An  act  relative  to  the  time  of  election  and 
appointment  and  terms  of  office  of  officers  elected  or  appointed 
in  towns,  townships,  boroughs  and  other  municipalities  in 
this  state.''    Pamph.  L.  1905,  p.  14. 

Bergen  county,  by  the  census  of  1900,  had  a  population  of 
seventy-eight  thousand  four  hundred  and  forty-one.  It  is  a 
second-class  county.    Pamph,  L.  1901,  p.  250. 

By  an  act  entitled  "An  act  to  organize  the  board  of  chosen 
freeholders  in  each  of  the  counties  of  this  state  having  within 
its  territorial  limits  a  population  of  not  less  than  seventy- 
five  thousand  inhabitants  or  more  than  two  hundred  thou- 
sand," passed  May  9th,  1894  {Oen,  Stat.,  p.  427,  as  amended 
by  Pamph.  L.  1896,  p.  57),  the  board  of  Bergen  county  con- 
sists "of  one  chosen  freeholder  from  each  ward  of  each  city, 
one  chosen  freeholder  from  each  township  and  one  chosen 
freeholder  from  each  borough  possessing  complete  autonomy 
of  local  government  in  such  county,  provided  such  borough 
has  a  population  exceeding  twelve  hundred." 

The  chosen  freeholders  of  the  several  townships,  precincts 
and  wards  in  the  respective  counties  of  this  state,  and  their 
successors,  are  constituted  a  body  politic  and  corporate  in 
law,  under  "An  act  to  incorporate  the  chosen  freeholders  in 
the  respective  counties  of  the  state,"  approved  April  16th, 
1846. 

Upon  these  corporations  are  imposed  certain  duties  and 
certain  powers  are  given  them,  by  this  act,  by  supplements 
thereto  and  by  divers  other  acts. 

It  is  claimed  that  among  the  powers  of  the  board  is  the 
election  of  attorney  or  counsel. 
•  This   position   is   not  one   expressly   created   by   statute. 
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although  there  are  acts  of  the  legislature  which  recognize  the 
oflBce. 

It  might  be  authorized  by  section  164  {Gen.  Stat.,  p.  437), 
passed  in  1886,  as  follows:  "That  each  and  every  board  of 
chosen  freeholders  of  the  respective  counties  of  this  state  shall 
have  power  to  appoint  such  oflBcers,  agents  and  employes  as 
may  be  required  to  do  the  business  of  such  county  and  fix 
their  compensation  and  term  of  service;  *  *  *  any  ap- 
pointment made  as  aforesaid,  unless  otherwise  ordered  by 
resolution  of  the  board,  shall  be  of  full  force  and  effect  and 
the  term  thereof  shall  commence  immediately  upon  such  vote 
being  taken.^^ 

By  a  supplement  to  the  act  of  1846,  stipra  (Gen.  Stat. 
1888,  p.  423,  §  87),  it  is  provided  that  the  solicitor  or  attor- 
ney and  clerk  of  the  boards  of  chosen  freeholders  in  the 
counties  of  the  second  class  of  this  state,  elected  after  the 
passage  of  this  act,  shall  hold  their  office  for  the  term  of  two 
years. 

There  is  nothing  in  any  act  of  the  legislature  fixing  the 
time  when  the  attorney  is  to  be  elected.  He  would  therefore 
hold  his  office  from  the  time  he  was  elected. 

In  the  original  act  of  1846,  supra  (Gen.  Stat.,  p.  412,  § 
19),  the  county  collector  must  be  elected  at  the  annual  stated 
meeting  of  the  board,  which  by  section  6  of  the  same  act  is 
fixed  for  the  second  Wednesday  in  May. 

The  relator,  having  been  elected  in  May,  1905,  would  be 
entitled  to  hold  his  office  for  two  years  from  that  time  unless 
his  term  had  been  ended  by  the  act  of  1905,  supra,  relating 
to  the  time  of  election  and  appointment  and  terms  of  office 
of  officers,  &c.  The  first  section  of  that  act  clearly  applies 
to  the  election  of  chosen  freeholders;  they  are  officers  re-, 
quired  to  be  elected  in  towns,  townships,  boroughs  and  other 
municipalities  at  the  municipal  or  charter  election  therein. 
The  second  section  of  the  same  act  provides  that  "the  term 
of  office  of  such  elective  officer  heretofore  elected  in  any  town, 
township,  borough  or  other  municipality,  and  holding  office 
at  the  passage  of  this  act,  shall  be  and  hereby  is  extended 
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from  the  time  when  his  term  would  otherwise  expire  until 
twelve  o'clock  noon  of  the  first  day  of  January  next  succeed- 
ing the  date  at  which  his  term  of  oflfice  would  otherwise 
expire."  The  effect  of  this  enactment  was  that  the  term  of 
office  of  such  chosen  freeholders  as  held  office  when  the  act 
was  passed  (February  15th,  1905),  and  which  would  other- 
wise have  expired  in  May  of  that  year,  was  extended  to 
January  1st,  190C.  Those  elected  at  the  November  election 
in  1905  took  office  on  the  1st  of  January,  1906.  The  effect 
of  this  legislation  was  to  make  the  annual  stated  meeting  of 
the  board  of  chosen  freeholders  of  Bergen  county  at  twelve 
o'clock,  Januarv- •  1st,  in  each  year,  instead  of  eleven  o'clock 
on  the  second  Wednesday  in  May,  annually,  as  directed  by 
section  6  of  the  act  of  1846,  supra.    Gen,  Stat.,  p.  410. 

In  Feurey,  Clerk,  &c,,  v.  Uoe,  late  Clerk,  &c.,  6  Vroom 
123,  it  was  held  that  under  an  act  to  provide  for  a  board  of 
chosen  freeholders  of  Hudson  county  {Pamph,  L.  1871,  p, 
1526),  provisions  which  made  the  term  of  office  of  the  free- 
holders chosen  under  that  act  one,  and  until  others  should 
be  chosen  and  qualified,  and  that  the  term  of  office  commence 
on  the  Tuesday  next  after  the  first  Monday  in  May  then 
next,  and  in  each  and  every  year,  were  necessarily  inconsistent 
with  an  organization,  under  the  general  act,  on  the  second 
Wednesday  in  May,  and  that  the  annual  meeting  must  be 
regarded  as  fixed  by  that  act  upon  the  Tuesday  after  the  first 
Monday  in  May,  and  as  changing  the  time  in  the  general  act. 

The  board  of  Bergen  county  was  required,  therefore,  to 
meet  on  the  1st  day  of  January,  1906,  for  organization  and 
to  elect  such  officers  whose  terms  of  office  had  expired  as  are 
required  by  law  to  be  elected  at  the  annual  stated  meetings. 
The  county  collector  is  such  an  officer.  Oen,  Stat.,  p.  412, 
§  111,  it  ig  tuMUiKJi.'d  that  under  section  3  of  the  Election 
«rt  at  Ifiori,  mtpm,  tlini  the  terms  of  all  officers  of  the  board 
holding  office  th^PDiii  at  the  passage  of  the  act  (February 
I'tth,  lJm5)  were  extrndi.Hl  from  the  time  when  the  terms 
SkuM  utluTwiiJt'  irxpirr  imtil  noon  of  January  1st  next  suc- 
eft^ding  ihe  date  at  which  their  terms  of  office  would  other- 
wise expire. 
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This  section  does  not  seem  to  reach  the  case  at  bar,  even 
if  applicable  to  the  oflBcers  of  the  board  of  chosen  freeholders. 
When  the  act  of  Februar}^  15th,  1905,  was  passed,  Ernest 
Koester  was  holding  the  office  of  counsel  for  the  term  ending 
May  10th,  1905,  his  term  of  office  being  by  law  for  two  years, 
and  section  3  of  the  act  would  have  extended  his  term  to 
January  lst>  1906 ;  but  for  some  reason,  possibly  because  the 
terms  of  the  act  were  not  known,  Koester  seems  to  have  given 
up  the  office,  probably  upon  the  assumption  that  his  term 
had  expired,  and  the  relator  was  elected ;  that  election,  under 
the  act  of  1888  before  referred  to,  was  for  a  term  of  two  years 
from  May  10th,  1905.  It  was  not  an  election,  to  fill  a  vacancy, 
for  no  such  election  is  provided  for  by  law,  but  by  the  act 
of  1886,  supra  {Gen.  Stat,  p.  437),  the  term  of  office  was  to 
commence  immediately.  The  act  of  1905  makes  no  provision 
for  the  cutting  short  of  such  a  term  fixed  by  law. 

If  this  act  is  applicable,  the  fourth  section  would  make  the 
relator's  term  of  office  commence  with  the  1st  of  January, 
1906. 

I  am  of  the  opinion,  however,  that  the  Election  act  of  1905 
does  not  apply  to  the  officers  of  the  board  of  chosen  free- 
holders elected  by  that  board. 

They  are  not  expressly  mentioned  in  the  act. 

It  is  urged  that  they  are  included  in  the  designation  of 
"officers  chosen  by  the  governing  body  of  any  town,  township, 
borough  or  other  municipality,"  within  the  words  "other  mu- 
nicipality.'^ 

This  collocation  of  words  is  used  in  the  first  four  sections 
of  the  act  of  1905. 

The  words  "other  municipality,"  in  the  first  and  second  sec- 
tions, cannot  be  held  to  include  the  county  itself  or  the  cor- 
poration of  the  board  of  chosen  freeholders  created  for  the 
county.  The  first  section  applies  only  to  municipalities  which 
at  municipal  or  charter  elections  by  the  voters  elect  certain 
officers,  as,  for  example,  chosen  freeholders,  officers  of  those 
municipalities.  Neither  counties  nor  boards  of  freeholders 
hold  any  such  elections. 
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The  words  "other  municipality/'  in  the  third  and  fourth 
sections,  it  seems  to  me,  must  mean  like  municipality  to  town, 
township,  borough,  &c.,  a  municipality  possessed  in  the  same 
characteristics  as  towns,  townships,  boroughs — the  leading 
characteristic  in  this  legislation  being  the  power  of  holding 
an  election  by  the  people  for  officers.     . 

Had  the  legislature  intended  to  include  officers  elected  by 
the  board  of  chosen  freeholders,  I  think  it  would  have  speci- 
fied them  by  some  particular  designation,  and  not  have  left 
them  to  be  ascertained  under  the  general  term  of  "other 
municipali^/^ 

The  relator  is  entitled  to  judgment  of  ouster. 


THE   HOWARD   W.   MIDDLETON   COMPANY   v.   DANIEL 
SOUDER,   SHERIFF. 

Argued  June  5.  1906— Decided  November  12,  1906. 

Where  personal  property  of  a  defendant  in  execution  which  has  been 
levied  on  by  a  sheriff  is  claimed  by  a  third  party,  the  officer  is  not 
bound  to  proceed  with  the  writ  unless  the  plaintiff  shall  furnish 
him  with  ample  indemnity. 


On  motion  to  amerce. 

Before  Justices  Hendrickson  and  Pitney. 

For  the  motion,  Wilfred  B,  WolcoU, 

Contra,  Leverett  Newcomb, 

The  opinion  of  the  court  was  delivered  by 
Hendrickson^  J.     This  motion  is  made  on  behalf  of  the 
Howard  W.  Middleton  Company,  as  plaintiff,  in  a  judgment 
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recovered  in  this  court  against  Maggie  K.  Lewis,  executrix  of 
John  H.  Lewis,  deceased,  for  the  sum  of  $435.90,  besides 
costs.  The  execution  issued  the  next  day,  returnable  at  June 
Term,  1906,  and  was  placed  in  the  sheriflE's  hands  on  March 
5th,  following.  The  eommunibations  with  the  sheriff  were  bv 
correspondence.  The  plaintiff^s  attorney,  when  he  mailed  the 
execution,  directed  the  sheriff  to  make  a  levy  at  once  upon 
all  property  of  John  H.  T^ewis,  deceased,  in  the  hands  of  the 
executrix,  and  to  make  the  money  without  delay.  On  March 
19th,  after  inquiry  ])y  the  attorney,  the  sheriff  wrote  the 
latter  that  he  had  made  a  levy,  but  did  not  feel  safe  to  go  on 
without  an  indemnity  bond  for  his  protection.  After  inquiries 
by.  the  attorney  as  to  why  the  bond  was  desired,  and  what 
the  probable  value  of  the  property  levied  on  was  and  the 
amount  of  bond  desired,  the  sheriff,  on  March  31st,  wrote  that 
his  legal  adviser  had  advised  him  to  require  a  bond  of  in- 
demnity: that  he,  the  sheriff,  was  entitled  to  one  upon  an 
execution  of  this  kind,  and  that  on  receipt  of  such  bond  to 
the  amount  of  $500,  the  sheriff  further  wrote,  he  would  be 
pleased  to  go  on  immediately.  On  April  6th  the  attorney 
again  expressed  doubt  as  to  the  right  to  demand  the  bond 
of  indemnity,  and  directed  the  sheriff  to  proceed  at  once  to 
sale,  and  to  advise  him  of  the  date  of  sale  and  the  value  of 
the  property  levied  on.  To  this  there  was  no  reply.  Xo 
bond  of  indemnity  was  furnished. 

The  ground  of  this  motion  is  for  neglecting  and  refusing 
to  execute  the  writ  of  execution,  under  one  of  the  clauses  of 
section  22  of  the  act  concerning  sheriffs.  Gen.  Stat.,  p,  3114. 
The  sheriff  resists  this  motion  on  the  ground  that  his  demand 
of  indemnity  was  not  complied  with.  The  sheriff  testified, 
in  the  depositions  taken  to  be  used  on  this  motion,  that  he 
went  to  the  premises  of  Mrs.  Tjewis,  who  was  the  widow  and 
executrix  of  the  deceased,  the  next  day  after  the  receipt  of 
the  execution  to  make  a  levy,  whereupon  Mrs.  liCwis  made 
claim  to  be  the  owner  of  the  property,  but  that  notwithstand- 
ing this  he  made  a  levy  upon  everything  he  could  find  around 
there.     Xo  claim  in  writing  was  put  in  by  Mrs.  T^wis  then. 
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nor  until  after  the  inception  of  these  proceedings,  and  it  is 
insisted  for  the  plaintiff  that  the  property  levied  on  was  in 
the  possession  of  the  defendant;  that  there  was  no  claim  of 
propiTty  made;  that  therefore  the  sheriff  was  not  entitled  to 
indemnity,  and  should  be  amerced.  But  the  case  shows  that 
there  was  a  claim  of  property  made,  and  though  it  was  not 
in  writing  it  has  been  settled  in  this  court  that  where  per- 
sonal property  upon  which  a  sheriff  is  instructed  to  levy  is 
claimed  by  a  third  person,  the  officer  is  not  bound  to  proceed 
with  the  writ  unless  the  plaintiff  furnish  him  with  ample 
indemnity.  Nor  must  such  claim  necessarily  be  in  writing. 
WeUer  v.  Lanning,  12  Vroom  477.  So  that  upon  this  ground 
the  motion  to  amerce  must  fail. 

The  plaintiff  urged  as  a  further  ground  for  amercing  the 
sheriff  that  he  failed  to  levy  upon  $36  in  money  which  the 
case  shows  that  the  executrix  had  received  upon  a  sale  of 
certain  personal  goods  of  the  deceased,  in  October,  preceding 
the  levy.  But  the  case  fails  to  show  that  the  money  in  ques- 
tion, if  subject  to  levy  at  all,  was  still  in  hand  or  in  a  place 
of  deposit  where  the  sheriff  could  have  levied  upon  it.  So 
that  the  motion  must  fail  upon  this  ground,  also. 

But  while  we  find  that  the  sheriff  is  not  liable  to  be 
^merc-ed,  we  think  he  was  somewhat  remiss  in  not  answering 
plaintiff's  attorney  as  promptly  as  he  should,  and  in  not  reply- 
ing to  his  inquiry  as  to  the  grounds  upon  which  he  required 
an  indemnifying  bond  and  as  to  the  value  of  the  goods  levied 
on.  Under  these  circumstances,  while  the  motion  to  amerce 
must  be  denied,  it  will  bo  without  costs. 
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HUDSON  REAL  ESTATE  COMPANY  v.  JACOB  BAUER  AND 
GEORGE  I.  LINDER.  INDIVIDUALLY,  AND  AS  EXECU- 
TORS OF  JOHN  W.  LINDER,  DECEASED. 

SAbmitted  July  5,  lOOT,— Decided  November  12,  1906. 

1.  In  suits  by  real  estate  brokers  to  recover  commissions  on  the 
sales  of  land  committed  to  their  agency,  the  question  always  is 
whether,  under  the  peculiar  conditions  of  the  given  case,  the  agent 
was  the  efficient  cause  of  the  sale. 

2.  When  such  a  suit  is  brought  in  one  of  our  District  Courts,  the 
question  thus  raised  is  one  of  fact  for  the  judge  or  jury,  and  as 
such  is  not  reviewable  on  appeal  except  in  cases  where  there  is  no 
legal  evidence  to  support  the  finding. 


On  appeal. 

Before  Justices  Hendricksox,  Pitney  and  Trenchard. 
For  the  plaintiff  and  appellant,  Hudspeth  &  Carey, 
For  the  defendants  and  appellees,  Cornelius  Doremus. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  is  an  appeal  from  a  judgment  re- 
covered in  the  First  District  Court  of  Jersey  City.  The  state 
of  the  case  shows  that  the  suit  was  brought  to  recover  com- 
missions for  the  sale  of  real  property,  No.  126  Winfield  ave- 
nue, in  that  city.  The  authorization  was  in  writing,  signed 
by  the  defendants,  and  empowered  the  plaintiff  to  rent  the 
premises  and  to  sell  the  same,  with  a  commission  of  two  and 
one-half  per  cent,  on  the  purchase-price.  This  was  in  Jan- 
uary, 1905.  The  plaintiff  listed  the  property  for  sale  and 
rent.  The  property  was  sold  in  July,  1905,  with  other  prop- 
erty, for  the  aggregate  price  of  $4,000,  the  sum  of  $2,800 
thereof  being  the  consideration  price  of  the  property  referred 
to  in  the  authorization.  The  purchaser  was  one  Tafero,  who 
became  a  tenant  in  February,  1905,  under  an  oral  agreement 
to  hire  until  May  Ist,  1905,  entered  into  at  the  plaintiff's 
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office.  There  was  a  "For  Sale"  bill  upon  the  property.  About 
a  month  after  Tafero  rented  the  property  he  learned,  upon 
inquiry  from  the  plaintiff,  that  the  purchase-price  of  the 
property  was  $3,000.  Some  time  in  April,  1905,  the  wife  of 
Tafero  went  to  Mrs.  Linder,  .wife  of  one  of  the  defendants, 
who  in  April .  superseded  the  'plaintiff  as  agent  and  took 
charge  of  the  collection  of  rents,  and  asked  that  certain  re- 
pairs be  made,  which  were  refused  by  Mrs.  Linder  on  the 
ground  that  the  property  was  for  sale.  She  then  suggested 
to  Mrs.  Tafero  that  she  should  buy  the  property.  The  latter's 
reply  was  that  she  had  not  the  money.  About  two  weeks  later 
Mrs.  Linder  again  saw  Mrs.  Tafero  and  offered  her  the  prop- 
erty for  $2,800.  Later  Mrs.  Linder  had  her  husband  see  the 
'Taferos.  Mr.  Tafero  negotiated  with  Mr.  Linder  for  the 
purchase  of  this,  with  other  adjoining  property,  which  was 
effected,  as  before  stated.  The  trial  was  had  without  a  jury 
and  the  judge  gave  judgment  for  the  defendants. 

It  is  contended  for  the  plaintiff  that  the  judgment  should 
be  reversed  and  a  judgment  awarded  in  favor  of  the  plaintiff 
upon  the  law  as  laid  down  by  this  court  in  Somers  v.  Wescoat, 
37  Vroom  551.  We  presume  that  the  principle  of  law  thus 
invoked  is  that  embodied  in  headnote  No.  1  of  the  opinion, 
which  is  to  the  effect  that  where  the  broker  employed  to  sell 
real  property  brings  about  an  introduction  of  a  buyer  and  a 
negotiation  resulting  in  a  purchase  ensues  on  that  founda- 
tion, the  owner  and  buyer  cannot  by  any  arrangement  dis- 
appoint the  claim  of  the  agent  for  remuneration.  This  is  so 
under  ordinary  circumstances,  as  the  opinion  itself  states. 
And  "in  this  class  of  cases,"  as  was  stated  by  Chief  Justice 
Boasley,  in  Vreeland  v.  Vetterlein,  4  Id.  247,  249,  "the 
question,  then,  always  is  whether,  under  the  peculiar  condi- 
tions of  the  given  case,  the  agent  was  the  efficient  cause  of 
the  sale,  and  when  there  is  real  doubt  upon  that  point  such 
doubt  must  be  solved  by  the  jury.^' 

Now,  the  question  whether  the  plaintiff,  under  the  case  here 
presented,  was  the  efficient  cause  of  the  sale,  is  a  question  of 
fact,  and  as  such  it  is  beyond  the  power  of  this  court  to 
review.    The  judgment  here  imports  a  general  finding  by  the 
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judge  that  the  plaintiff  was  not  entitled  to  recover  the  com- 
missions sued  for  on  the  ground  that  the  plaintiff  was  not 
the  efficient  cause  of  the  selling,  or  at  least  had  not  sustained 
the  burden  of  proof  that  he  was  such  efficient  cause. 

The  circumstances  of  the  case  recited  above  are,  we  think, 
consistent  with  the  theory  that  the  plaintiff's  efforts  to  sell  the 
property  had  ceased  in  April,  1905,  plaintiff  having  failed 
to  negotiate  a  sale  to  Tafero  at  the  price  of  $3,000,  and  that 
subsequently  Mrs.  Linder,  who  had  superseded  the  plaintiff 
as  agent  in  charge,  managed  to  negotiate  a  sale  at  $2,800. 
We  think  Www  was  evidence  in  this  case  which  would  support 
the  finding  of  the  trial  judge,  a  feature  that  was  absent  in 
Somers  v.  Wescoat,  supra. 

The  judgment  is  therefore  affirmed. 


THE  TOWNSHIP  OF  BERNARDS,  IN  THE  COI^NTY  OF  SOM- 
ERSET, V.  THE  TOWNSHIP  OF  BEDMINSTER,  IN  THE 
COUNTY  OF  SOMERSET. 

Argued  June  5,  1900— Decided  November  12,  1906. 

1.  The  facts  necessary  to  support  an  order  of  removal  made  under 
the  Poor  act  iOcn.  Stat.,  p.  2513,  §  46),  so  far  as  they  do  not 
involve  a  case  of  pedigree,  must  be  proved  as  other  facts  generally 
are  proved,  according  to  the  ordinary  course  of  the  common  law. 

2.  Where  a  case  of  pedigree  arises  in  the  proof  of  facts  in  support 
of  such  an  order,  resort  may  be  had  to  proofs  of  declarations  of 
persons  then  deceased  who  were  at  the  time  related  by  blood  or 
marriage  to  the  person  whose  pedigree  is  in  question.  The  affi- 
davit of  a  stranger,  based  only  upon  information  and  belief,  is 
inadmissible  for  such  a  purpose. 


On  certiorari. 

Before  Justices  Hendricksox  and  Pitney. 
For  Ihe  prosecutor,  Shcrrerd  Depve. 
For  the  defendant,  Bartine  cC  Beekman. 
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The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  writ  brings  up  for  review  an  order 
for  the  removal  of  poor  persons  and  the  proceedings  on  which 
the  order  was  made.  The  proceedings  appear  to  have  been 
taken  under  section  31  of  the  **Act  for  the  settlement  and 
relief  of  the  poor,"  approved  March  27th,  1874,  as  amended 
by  the  act  of  March  10th,  1880.  Gen.  Stat,  p.  2513,  §  46. 
The  alleged  poor  persons  named  in  the  order  are  Susan  Dor- 
land  and  her  six  children,  whose  ages  range  from  twelve  years 
to  one  and  a  half  years.  The  immediate  occasion  of  the  ap- 
plication for  relief  in  this  case  was  the  desertion  by  William 
Dorland  of  his  said  wife  and  children,  with  whom  he  had 
been  living  at  Pea  pack,  in  the  defendant  township.  The 
order  determines  the  place  of  the  last  legal  settlement  of 
these  poor  persons  to  be  in  the  township  of  Bernards,  in  said 
county  of  Somerset,  and  is  evidently  based  upon  the  theory 
that  the  last  legal  settlement  of  William  Dorland,  the  hus- 
band and  father,  was  in  that  township,  that  being  the  alleged 
place  of  his  birth.  This  is  the  theory  upheld  by  the  counsel 
of  the  defendant  on  the  argument.  The  only  evidence  on  that 
subject  is  an  affidavit  made  at  the  hearing  before  the  recorder 
of  the  township,  who  it  is  claimed  was  acting  with  like  juris- 
diction and  powers,  as  a  justice  of  the  peace,  by  virtue  of  an 
appointment  made  pursuant  to  an  act  approved  April  12th, 
1905.  Patnph,  L.,  p,  240.  The  affidavit  was  made  by  one 
William  Van  Doren.  The  prosecutor,  by  one  of  its  reasons, 
challenges  the  validity  of  the  order  upon  the  ground  that  it 
does  not  appear,  from  any  legal  evidence  taken  at  the  hearing, 
that  the  last  legal  settlement  of  said  alleged  poor  persons 
was  in  the  township  of  Bernards.  The  contention  of  the 
defendant  is  that  the  atlidavit  of  Van  Doren  does  present 
such  evidence.  The  affidavit  is  to  the  effect  that  Elias  H. 
Dorland  worked  for  his  (Van  Doren's)  father,  Ferdinand 
Van  Doren,  from  1844  to  1851,  and  lived  at  Franklin,  in 
Bernards  township,  during  that  time.  The  affiant  then  pro- 
ceeds as  follows:  "On  information  and  belief,  I  hereby 
certify  that  the  said  Elias  H.  Dorland  was  married  to  Delia 
Wolfe  during  that  time,  or  about  the  year  1849,  and  a  child 
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was  born  to  them  shortly  after  their  marriage.  I  further 
believe  that  the  said  child  is  William  Dorland,  a  miller  lately 
employed  at  H.  Miller's  mill,  at  Peapack,  Xew  Jersey." 

It  seems  to  us  that  the  part  of  the  affidavit  here  recited 
fails  to  embody  any  legal  proof  of  the  facts  it  assumes  to 
establish.  It  does  not  purport  to  be  other  than  hearsay  evi- 
dence, and  must  be  rejected  as  such  unless  brought  within 
one  of  the  well-known  exceptions  thereto.  There  is  an  ex- 
ception to  the  exclusion  of  such  proof  in  cases  of  pedigree 
and  the  facts  of  birth,  marriage  and  death,  and  the  times 
when  they  happened  may  be  proved  by  hearsay  evidence  in  all 
cases  where  they  occur  incidentally  and  in  relation  to  pedigree. 
1  Greenh  Evid.  104.  But  while  the  law  resorts  to  hearsay 
evidence  in  cases  of  pedigree,  the  rule  of  admission  is  re- 
stricted to  the  declarations  of  deceased  persons  who  were 
related  by  blood  or  marriage  to  the  person  whose  lineage  or 
descent  is  involved  in  the  inquir}'.  And  general  repute  in  the 
family,  proved  by  a  surviving  member  of  it,  has  been  con- 
sidered as  falling  within  the  rule.  Id,  103.  It  will  be 
observed  that  the  affidavit  in  question,  even  if  regarded  as 
involving  a  case  of  pedigree,  entirely  fails  to  conform  to  the 
rule  referred  to.  Van  Doren  does  not  pretend,  in  his  affidavit, 
to  have  been  a  member  of  the  family  in  question,  nor  to 
testify  from  the  declarations  of  any  person  now  deceased  who 
was  related  by  blood  or  marriage  to  the  Dorlands.  The  facts 
necessary  to  support  an  order  of  removal  imder  the  statute 
in  question,  so  far  as  they  do  not  involve  a  case  of  pedigree, 
must  be  proved  as  other  facts  generally  are  proved  according 
to  the  ordinary  course  of  the  common  law.  Independence  v. 
Pompion,  4  Hoist  209,  213;  Rex  v.  Erith,  8  East  539.  For 
want  of  any  legal  evidence  to  support  that  part  of  the  order 
of  removal  fixing  the  last  place  of  legal  settlement  of  the 
poor  persons  in  question  in  the  township  of  Bernards,  the 
game  must  fall.  Having  reached  this  result,  we  need  not 
examine  the  other  grounds  of  reversal  embraced  in  the  rea- 
sons. The  order  of  removal  is  reversed  and  set  aside,  with 
costs. 
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JOHN  V.  V.  BOORAEM,  EXECUTOR,  Ac,  PLAINTIFF  AND 
APPELLEE,  V.  PHILIP  MORRIS,  DEFENDANT  AND  AP- 
PELLANT. 

Submitted  June  28,  1906— Decided  November  12,  1906. 

1.  A  partial  destruction  of  a  leased  building,  though  it  may  render 
the  premises  untenantable  for  the  purposes  of  the  lease  until 
repairs  are  made,  does  not  amount  to  a  "total  destruction"  of  the 
premises  within  the  meaning  of  section  35  of  the  Landlord  and 
Tenant  act.     Gen,  8tat,,  p.  1923. 

2.  The  statute  being  in  derogation  of  the  common  law  rule,  its  scope 
should  not  be  extended  beyond  the  plain  meaning  of  the  words. 


On  appeal. 

Before  Justices  Hendrickson,  Pitney  and  Trbnohard. 

For  the  appellant,  Hamill  &  Egan, 

For  the  appelleo,  Joseph  Anderson. 

The  opinion  of  tlie  court  was  delivered  by 

Hendrickson,  J.  This  is  an  appeal  from  a  judgment  of 
thf  First  District  Court  of  Jersey  City. 

The  plaintiff  recovered  judgment  for  rent  of  a  storeroom, 
122  Xewark  avenue,  Jersey  City,  from  February  1st,  1906,  to 
March  30th,  1906.  There  was  a  fire  in  the  store  on  February 
11th,  1906,  which  destroyed  the  defendant's  stock  of  goods 
and  materially  damaged  the  premises.  The  plate  glass  in 
the  windows  and  the  doors  was  broken ;  some  holes  were  cut 
in  the  floor  where  the  firemen  had  been  working  to  put  out 
the  fire;  the  stairway  to  the  cellar  used  in  connection  with 
the  store  was  damaged,  although  still  in  use ;  the  gas  fixtures 
were  smashed,  the  doors  had  been  forced  and  much  interior 
woodwork  of  the  store  was  burned.  Plaintiff  offered  at  once 
to  repair  the  store  and  make  it  tenantable,  but  defendant 
declined  to  permit  him  to  do  so,  desiring  to  retain  his  stock 
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of  gocxls  in  position  while  the  insurance  adjusters  were  de- 
termining the  loss,  and  also  desiring  to  sell  his  fixtures  on 
the  prcmisos.  Defendant  tendered  the  rent  that  had  accrued 
from  February  1st  to  the  date  of  the  fire,  all  previous  rent 
having  been  paid. 

The  Landlord  and  Tenant  act  (Oen,  Stat.,  p.  1923,  §  35) 
declarers  that  whenever  any  building  erected  on  leased  prem- 
ises shall  be  injured  by  fire  without  the  fault  of  the  lessee, 
the  landlord  shall  repair  the  same  as  speedily  as  possible,  or 
in  dofault  thereof  the  rent  shall  cease  until  such  time  as  the 
building  shall  be  put  in  complete  repair;  and  in  case  of  the 
total  destniction  of  such  building,  by  fire  or  otherwise,  the 
rent  shall  be  paid  up  to  the  time  of  such  destruction,  and 
then  and  from  thenceforth  the  lease  shall  cease  and  come  to 
an  end. 

The  defendant  retained  possession  of  the  premises  until 
March  12th,  1906,  when  the  last  of  the  fixtures  were  removed. 
The  plaintiff  completed  his  repairs  within  two  weeks  after 
the  possession  was  given  to  him.  Judgment  was  rendered 
for  the  plaintiff  for  the  rent  for  the  month  of  February,  and 
for  the  portion  of  the  month  of  March  up  to  the  time  of  re- 
covering possession  of  the  premises,  amoimting  in  the  whole 
to  $291.  It  is  contended  for  the  defendant  appellant  that 
the  facts  in  this  case  show  a  total  destruction  of  the  premises 
under  the  statute  cited,  and  that  thereupon  the  lease  forth- 
with came  to  an  end,  leaving  as  the  only  duty  of  the  tenant 
the  payment  of  the  rent  to  the  time  of  the  destruction  by 
fire;  that  defendant  having  tendered  this,  judgment  should 
have  been  for  the  defendant.  We  are  unable  to  regard  the 
cftse  as  one  of  total  destruction  within  tlie  meaning  of  the 
statute,  which,  being  in  derogation  of  the  common  law  rule, 
its  scope  should  not  be  extended  beyond  the  plain  import  of 
the  words  used.  18  Am.  &  Eng.  Encycl.  L.  3106.  In  con- 
struing the  words  "total  destruction,"  when  used  in  leases  to 
terminate  the  pa\Tnent  of  rent,  the  courts  have  held  that  a 
partial  destruction  of  the  building,  though  it  renders  the 
premises,  or  a  part  thereof,  untenantable  for  the  purposes 
of  the  lease,  does  not  terminate  the  lease  and  relieve  the  tenant 
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from  liability  for  future  rents.  Id,  310;  Wall  v.  Hinds,  4 
Gray  256. 

Under  this  view  of  the  law,  we  think  the  trial  judge  was 
justified  in  finding  that  this  was  not  a  case  of  total  destruc- 
tion. It  follows  that  it  must  be  treated  as  a  case  arising 
under  the  first  clause  of  the  statute,  which  provides  for  cases 
where  the  leased  premises  shall  be  injured  by  fire  without 
the  fault  of  the  lessee,  and  it  appearing  that  the  plaintiff  at 
once  offered  to  repair,  so  that  the  rent  did  not  cease  to  accrue 
on  that  account. 

The  appellant  seems  to  assume  that  the  trial  judge  acted 
upon  the  theory  that  the  tenant  was  required  to  prove  that 
the  fire  was  without  his  default,  and  contends  that  the  burden 
of  proving  such  fault,  if  any,  is  on  the  plaintiff.  But  the 
state  of  the  case  does  not  show  any  ruling  by  the  judge  upon 
that  question,  and  the  fact  appearing  that  the  plaintiff  waived 
any  proof  upon  that  question  by  at  once  offering  to  repair  the 
premises,  it  is  out  of  the  case.  The  result  is  that  the  judg- 
ment is  affirmed. 


D.  AUGUSTUS  VANDERVEER,  RELATOR,  v.  ASHER  T.  AP- 
PLEGATE,  COUNTY   COLLECTOR,   ET   AL. 

Argued  June  Term,   190G— Decided  July  26,   1906. 

Pamph.  L.  1903,  p.  628,  §  31,  in  relation  to  primary  elections  for  the 
selection  of  delegates  to  conventions  of  political  parties,  the  same 
being  a  supplement  to  Pamph.  L.  1898,  pp.  237,  316,  in  relation 
to  elections,  provides  that  the  compensation  of  each  member  of  • 
the  boards  of  registry  and  election,  for  all  services  i)erformed 
under  the  statute,  shall  be  "for  all  services  in  connection  with 
any  local  or  primary  election,  for  the  primary  election  day,  $5, 
and  for  each  registry  day  $3,"  but  provides  that  for  all  services 
in  connection  with  the  general  election  the  compensation  shall  be 
a  specified  sum,  depending  upon  the  number  of  registered  voters. 
Heldf  that  an  extra  fee  of  $3  was  not  authorized  by  the  words 
"for  each  registry  day"  merely  because  the  boards  were  perform- 
ing their  duties  in  continuing  the  registry  of  voters,  as  required 
by  the  general  act,  during  certain  hours  when  they  were  holding 
the  primary  election. 

Vol.  xlv.  7 
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On  rule  to  show  cause. 

Before  Hexdricksox,  one  of  the  justices  of  the  Supreme 
Court,  by  consent  of  counsel,  pursuant  to  section  251  of  the 
Practice  act. 

For  .the  relator,  Ruliff  V,  Lawrence. 

For  the  defendants,  J.  Clarence  Conover, 

The  opinion  of  the  court  was  delivered  by 

Hexdrickson,  J.  This  is  an  application  upon  a  rule  to 
show  cause  for  a  peremptor}^  or  alternative  writ  of  mandamus 
commanding  the  defendants,  the  county  collector,  the  county 
auditor  and  the  board  of  chosen  freeholders  of  Monmouth 
county,  to  audit,  order  paid  and  to  pay  two  certain  bills  or 
vouchers  of  the  relator,  chairman  of  the  board  of  election 
and  registry  of  the  third  election  district  of  the  township  of 
Freehold,  for  the  election  fees  of  himself  and  the  other  mem- 
bers of  the  board  for  the  years  1903  and  1904,  amounting  to 
$32  for  each  year. 

These  bills  as  presented,  contain  charges  for  each  of  the 
four  members  of  the  board,  as  follows:  For  services  at  pri- 
mary election,  $5 ;  for  services  for  registry  on  the  same  day, 
$3 ;   total,  $8. 

The  case  shows  that  the  district  in  question  contained  more 
than  three  hundred  voters,  and  that  the  members  of  said 
board  of  registry  and  election  were  paid  the  sum  of  $25  in 
each  of  said  years  for  their  services  in  connection  with  the 
general  election  held  in  those  years. 

The  defendants  contend,  among  other  things,  that  the  pay- 
ment of  the  $25  to  these  members  under  and  by  virtue  of 
section  178  of  the  law  of  1898  {Pamph.  L.,  pp.  237,  316), 
and  the  amendments  thereto,  was  in  full  satisfaction  for  all 
services  performed  by  them  thereunder. 

It  is  contended  for  the  relator  that  the  Primary  Election 
law  (Pamph.  L.  1903,  p.  603),  though  a  supplement  to  the 
General  Election  law,  provided  for  a  distinct  kind  of  election, 
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independent  of  the  general  election,  and  so  amends  certain 
sections  of  the  General  Election  law  as  to  make  them  appli- 
cable to  the  primary  elections  established  thereby,  and  as  a 
support  to  the  items  charged  in  the  relator's  bills  cites  section 
178  of  the  general  act,  as  amended  by  section  31  of  the  pri- 
man'  election  supplement  {Pamph,  L.  1903,  p.  628),  quoting 
therefrom  these  words:  "For  all  such  services  in  connection 
with  the  local  or  primary  or  charter  election  shall  be,  for  the 
primar}'  election  day,  $5 ;   for  each  registry  day,  $3." 

This  argument  has  considerable  force,  so  far  as  the  $5 
item  is  concerned,  but  I  do  not  think  it  sufficient  to  sustain 
the  charges  of  the  $3  item  for  registry  day  at  the  primary 
election. 

I  do  not  regard  the  words  "for  each  registrar  day"  as  in- 
tended to  authorize  an  extra  fee  of  $3  because  the  boards 
were  performing  their  duties  in  continuing  the  registry  of 
voters,  as  required  by  the  general  act,  during  the  hours  from 
one  to  nine  oY*lock  p.  m.^  when  they  were  holding  the  primary 
election. 

My  own  view  is  that  this  service  was  one  of  the  services 
performed  in  connection  with  the  general  election,  and  was 
paid  for  in  the  allowance  of  $25,  as  fixed  in  said  section  178, 
as  amended. 

With  regard  to  the  $5  item  for  conducting  the  primary 
election,  the  defendants  contend  that  it  cannot  be  allowed 
for  a  further  reason,  because  section  178  was  further  amended 
by  an  act  approved  only  one  day  later  than  the  primary 
election  supplement  {Pamph,  L.  1903,  p,  711),  by  leaving 
out  the  fee  for  conducting  the  primary  election.  The  relator 
replies  that  the  last  amendment  does  not  repeal  the  clause  in 
question,  on  the  ground  that  the  later  act  is  not  inconsistent 
therewith. 

But  in  the  view  I  have  taken  as  to  the  $3  item  the  relator 
must  fail  in  this  application,  and  therefore  it  is  not  necessary 
for  me  to  determine  the  question  of  the  relator's  right  to 
recover  for  the  $5  item.  What  I  might  say  in  that  regard 
would  be  dictum  only.     I  shall  therefore  leave  that  question 
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open  for  consideration  in  any  other  action  that  may  be  here- 
after brought  to  recover  the  same. 

The  result  is  that  the  application  for  a  writ  of  mandamus 
must  be  denied,  with  costs. 


MOUNT  PLEASANT  CEMETERY  COMPANY  v.  ERIE  RAIL- 
ROAD COMPANY  AND  PATERSON,  NEWARK  AND  NEW 
YORK  RAILROAD  COMPANY. 

Argued  June  7,  1906— Decided  November  12,  1906. 

1.  This  court  may,  of  its  own  motion,  strike  out  improper  pleadings. 

2.  By  our  Ejectment  act    (Gen,  Stat.,  p.  1282),  the  defendant   is 
confined  to  the  plea  of  not  guilty. 


On  demurrer  to  replications. 

Before  Justices  Fort,  Garketson  and  Pitney. 

For  the  plaintiff,  Henry  Young  and  Henry  H,  Dawson. 

For  the  defendants,  Cortla/ndt  &  Wayne  Parker,  Cortlandt 
Parker,  Jr.,  and  Charles  L.  Corhin. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  is  an  action  of  ejectment  brought  to 
recover  possession  of  certain  lands  in  Essex  county.  It  was 
originally  commenced  against  the  Erie  Railroad  Company 
alone.  The  Paterson,  Newark  and  New  York  Railroad  Com- 
pany was  admitted  to  defend  the  action  as  landlord,  pursuant 
to  the  statute  (Gen.  Stai.,  p.  1284,  §  17),  and  thereupon- 
filed  a  general  plea  of  not  guilty  and  six  special  pleas.  To 
each  of  the  special  pleas  the  plaintiff  filed  replications.  To 
three  of  these  replications  the  last-named  defendant  has  de- 
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murred;  to  the  others  it  has  rejoined.  The  demurrers  have 
beeu  brought  on  for  argument 

This  course  of  pleading  in  an  action  of  ejectment  is,  we 
believe,  quite  unprecedented.  We  find  no  warrant  for  it, 
either  in  the  common  law  mode  of  pleading  in  this  form  of 
action  or  in  the  mode  established  by  our  Ejectment  act.  Gen. 
Stat,  p.  1282. 

The  history'  of  the  common  law  action  of  ejectment  is 
succinctly  set  forth  in  3  BL  Com.,  ch.  11.  As  will  be  re- 
membered, this  form  of  action  was  devised  for  the  purpose 
of  enabling  a  lessee  of  lands  who  had  been  ousted  of  his  term 
to  recover  against  the  ejector,  in  one  and  the  same  suit,  both 
damages  for  the  trespass  and  restitution  of  the  land,  instead 
of  being  obliged  to  seek  specific  restitution  in  the  courts  of 
equity.  In  order  to  convert  the  action  into  a  method  of 
trying  titles  to  the  freehold,  resort  was  had  to  a  series  of 
fictions.  A  formal  lease  was  made  by  the  real  claimant  to 
some  party  who  was  to  act  as  nominal  plaintiff;  this  lessee 
entered  and  remained  upon  the  lands  until  ousted  either  by 
the  actual  occupant  or  (as  became  more  usual)  by  some  per- 
son who  by  prearrangement  was  present  for  the  purpose,  such 
person  being  called  the  "casual  ejector,"  and  then  the  action 
was  commenced  by  the  nominal  lessee  for  the  benefit  of  the 
actual  claimant,  the  defendant  being  ordinarily  the  casual 
ejector.  The  court,  in  the  exercise  of  its  equitable  control 
over  its  own  proceedings,  required  the  plaintiff,  before  pro- 
ceeding to  recover  against  a  casual  ejector  (who  usually  was 
a  mere  agent  or  confederate  of  the  actual  claimant),  to  give 
notice  to  the  tenant  in  possession,  so  as  to  enable  him  to  make 
defence  if  he  wished  to  do  so.  In  case  defence  were  made,  the 
plaintitt'  was  required,  in  theory,  to  establish  by  the  evidence 
four  points,  viz.,  title  in  his  lessor,  the  making  of  a  lease 
to  the  plaintiff,  his  entry  under  it  and  his  ouster  from  pos- 
session, upon  establishing  which  ho  was  entitled  to  recover 
his  term  and  damages.  And  finally,  in  order  to  simplify  the 
proceedings,  the  court  imposed  terms  upon  the  tenant  in  pos- 
session, upon  admitting  him  as  a  defendant  in  the  action, 
requiring  him  to  enter  into  a  rule  of  court   (known  as  a 
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contsent  rule)  to  confess  at  the  trial  three  of  the  four  requisites 
for  the  maintenance  of  the  plaintiff's  action,  viz.,  lease,  entry 
and  ouster,  these  being  wholly  fictitious,  leaving  the  trial 
to  stand  upon  the  merits  of  the  title  only.  Blackstone  gives,  in 
the  appendix  to  his  third  book  {p,  viii),  a  form  of  the  con- 
sent inile,  which  shows  Ihat  the  tenant  in  possession,  upon 
being  admitted  as  a  defendant,  was  limited  to  the  plea  of 
not  guilty. 

So,  in  1  Chit.  PL  (IZth  Am.  from  6th  London  ed.)  192, 
50T,  it  is  stated  that  under  the  terms  of  the  consent  rule  the 
defendant  was  limited  to  the  plea  of  the  general  issue,  unless 
by  special  leave  of  the  court  he  was  permitted  to  plead  to  the 
jurisdiction.  The  only  form  of  plea  given  by  Chitty  is  "not 
guilty  of  the  supposed  trespass  and  ejectment."    3  Id.  1141. 

By  our  Ejectment  act  (Oen.  Stat.,  p.  1282),  the  consent 
rule,  and  all  the  fictions  formerly  used  in  such  an  action,  are 
expressly  abolished.  The  action  is  to  be  commenced  in  the 
name  of  the  person  claiming  the  premises  as  plaintiff,  and 
the  defendant  is  to  be  the  person  in  possession,  if  the  prem- 
ises are  occupied,  or  some  person  exercising  ownership  thereon 
or  claiming  title  thereto,  in  case  they  are  unoccupied.  By 
sections  4  and  17  provision  is  made  for  the  joinder  as  de- 
fendants of  landlords,  remaindermen,  reversioners  and  others 
claiming  adversely  to  the  plaintiff.  The  act  prescribes  plead- 
ings of  the  simplest  sort.  By  section  10  it  is  provided  that 
the  declaration  shall  describe  the  premises  claimed  with  cer- 
tainty, shall  state  the  time  when  plaintiff's  right  of  possession 
accrued,  may  contain  several  counts  and  shall  be  according  to 
one  of  the  forms  of  declaration  contained  in  the  schedule 
appended  to  the  act.  Section  12  declares  that  the  plea  shall 
be  according  to  one  of  the  forms  of  pleas  contained  in  the 
schedule,  as  the  circumstances  of  the  case  may  require,  or  to 
the  like  effect,  and  that  under  such  plea  the  defendant  may 
give  in  evidence  any  lawful  defence  to  the  action  not  incon- 
sistent with  the  other  provisions  of  the  act.  In  the  schedule 
there  are  six  forms  of  pleas.  These  differ  only  with  respect 
to  the  character  of  the  defendant  (whether  tenant  in  posses- 
sion, landlord  or  other  adverse  claimant,  whether  defending 
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jointly  or  separately,  and  whether  defending  for  the  whole 
or  only  for  a  part  of  the  premises  claimed).  The  only  de- 
fensive averment  prescribed  by  any  of  the  forms  is  that  the 
defendant  "is  not  guilty  of  the  injury  whereof  the  plaintiff 
hath  complained  in  his  declaration." 

In  its  fortieth  section  the  act  prescribes  thaf^after  issue 
is  joined  the  parties  shall  proceed  to  the  trial  as  in  other 
actions;  that  if  the  plaintiff  appears  at  the  trial  and  the 
defendant  does  not,  the  jury  shall  render  a  verdict  of  guilty 
against  the  defendant  without  any  proof  of  title  by  the 
plaintiff;  that  if  the  defendant  appears  and  the  plaintiff 
does  not,  the  plaintiff  shall  be  nonsuited;  and  that  if  both 
parties  appear  the  question  at  the  trial  shall  be  (except  in 
special  cases  unnecessaiy  to  be  mentioned)  whether  the  plaint- 
iff is  entitled  to  recover  the  possession  of  the  premises,  and 
whether  of  the  whole  or  a  part,  and  if  of  part,  then  of  which 
part. 

Manifestly,  the  purpose  of  the  act  is  to  bring  on  a  speedy 
trial  of  the  simple  issue  whether  plaintiff  is  entitled  to  re- 
cover the  possession  as  against  the  defendant.  In  order  to 
apprise  eaeh  party,  before  trial,  of  his  adversary's  claim  of 
title,  provision  is  made  in  sections  25,  26  and  27  for  the 
delivery  of  a  bill  of  particulars  to  either  party  demanding 
the  same. 

In  the  case  at  hand,  all  averments  in  the  pleadings  that  go 
beyond  the  forms  prescribed  by  the  statute  are  improper  and 
calculated  to  embarrass  and  delay  the  trial  of  the  action. 
They  should  be  struck  out.  No  motion  to  strike  out  has 
been  made,  but  the  power  of  the  court  in  the  premises  is  not 
the  creature  of  a  motion ;  the  function  of  a  motion  is  merely 
to  invoke  the  exercise  of  the  power.  The  striking  out  of 
plentiiiigH  that  nrv  iinprnpur,  frivolous,  sham  or  the  like,  is 
but  an  ini^tjmce  of  the  smiimarv^  equitable  jurisdiction  that 
t^oiirtK  (i(  Ui\r  havti  long  exercised  to  so  control  their  own 
iimt'Ot'tlingf^  as  to  pnn^'nt  them  from  being  employed  as  a 
meai^s  of  working  Injustice,  gee  the  chapter  on  the  "sum- 
mary or  equitable  juriMliction  of  the  courts  of  common  law," 
incorpOTaterl  as  chaptt^r  10  of  book  3,  in  Stewart's  Edition  of 


Digitized  by  VjOOQIC 


104  NEW  JERSEY  SUPREME  COURT. 

Mt.  Pleasant  Cemetery  Co.  v.  Erie  R.  R.  Co.       74  A'.  J.  L, 

Blackstone's  Commentaries.  See,  also,  Johnston  v.  Bowers, 
40  Vroom  544;  Miller  v.  Barber,  44  Id,  38.  The  power 
to  strike  out  improper  pleadings  is  inherent  in  the  court, 
and  is  not  the  creature  of  statute.  Allen  v.  Wheeler,  1 
Zah,  93.  And,  as  pointed  out  by  Justice  Van  Syckel,  in 
CoyJcendale  v.  Robinson,  10  Vroom  98,  100,  since  the  power 
existed  before  the  formation  of  our  constitution,  a  statute 
cannot  defeat  it.  Therefore  the  circumstance  that  the  Prac- 
tice act  indicates  that  defective  pleadings  are  to  be  struck  out 
on  notice  (Pamph,  L,  1903,  p.  537,  §  10)  and  therefore 
presumably  on  motion,  imports  no  effective  limitation  upon 
the  power,  frequently  exercised  by  this  court  in  plain  cases, 
to  strike  out  of  its  own  motion  a  pleading  that  is  manifestly 
improper. 

The  first  fault  is  with  the  declaration.  Instead  of  con- 
fining himself  to  a  statement  of  the  time  when  the  plaintiff's 
right  to  possession  accrued,  the  pleader  has  declared  that 
plaintiff's  right  to  possession  accrued  at  the  time  of  the  dates 
of  and  by  virtue  of  certain  deeds,  grants  and  licenses  par- 
ticularly set  forth.  The  mention  of  the  several  deeds,  while 
irregular,  is  not  haiinful.  The  averment  that  plaintiff's 
right  of  possession  accrued  by  virtue  of  those  deeds  is  harmful 
in  the  sense  that  it  seems  to  have  furnished  the  occasion  for 
the  defendant  to  interpose  the  objectionable  special  pleas. 
This  averment  will  therefore  be  struck  out  of  the  declaration. 
The  special  pleas  set  up  sundry  matters  that  are  proposed  to 
be  relied  upon  in  avoidance  of  the  several  sources  of  title 
mentioned  in  the  declaration.  All  these  pleas  will  be  struck 
out.  They  deal  with  matters  of  evidence  only,  and  any  ques- 
tions intended  to  be  raised  thereby  are,  under  our  practice, 
to  be  first  raised  at  the  trial.  The  special  replications  and 
the  rejoinder  and  demurrers  will  likewise  be  expunged. 

There  will  remain  the  simple  forms  of  pleadings  prescribed 
by  the  Ejectment  act,  with  a  proper  form  of  issue  for  the  de- 
termination of  the  trial  court. 

The  order  will  be  made  without  costs. 
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JOSEPH  L.  WILLIAMS,  APPELLEE,  v.  M.  T.  CONNOLLY 
CONTRACTING  COMPANY,  APPELLANT. 

Submitted  July  5,  190e— Decided  November  12,  1906. 

1.  Under  the  act  providing  for  appeals  from  city  District  Courts  to 
the  Supreme  Court  {Pamph.  L.  1902,  p.  565),  this  court  will  not 
review  the  findings  of  the  District  Court  upon  questions  of  fact 
beyond  inquiring  whether  there  was  any  legal,  evidence  upon 
which  the  finding  might  be  based. 

2.  Under  the  above  act  (Pamph.  L.  3902,  p.  565),  in  order  that 
alleged  error  of  law  may  be  reviewed,  there  must  be  something  in 
the  state  of  the  case  to  show  that  the  question  was  raised  in  the 
trial  court. 


On  appeal  from  the  First  District  Court  of  Jersey  City. 
Before  Justices  Hendrickson,  Pitney  and  Trenchard. 
For  the  appellant,  Collins  &  Corbin. 
For  the  appellee,  Elmer  W.  Demarest. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  was  an  action  upon  contract  in  which  the 
plaintiff  sued  to  recover  the  balance  due  upon  an  account 
for  hauling  pipe  for  the  defendant  in  the  month  of  Septem- 
ber, 1903,  and  several  succeeding  months.  His  charges 
against  the  defendant  aggregated  $1,296.55,  upon  which 
credits  amounting  to  $1,184.81  were  allowed,  leaving  a  bal- 
ance of  $111.74  unpaid.  It  was  admitted  upon  the  trial  that 
plaintiffs  accDinit  was  correct,  excepting  as  affected  by  de- 
f^iitTjfint'B  claim  to  rf'coupmeut. 

The  haul  in  tf  of  pipe,  out  of  which  the  plaintiff's  charges 
arose,  was  done  under  a  contract  entered  into  between  the 
pnrtiee  on  or  about  September  4th,  1903,  defendant  having 
ar«ceptod  plaintiff's  written  proposition  bearing  date  that  day, 
which  was  as  follows:    ''I  ]>ropose  to  haul  all  the  cast-iron 
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pipe  from  the  cars  on  the  Central  railroad  to  the  different 
points  throughout  the  city  of  Bayonne  where  the  pipe  is  to 
go  for  the  sum  of  80  cents  per  ton.  AH  broken  pipe  to  be 
left  on  the  cars  and  not  moved,  and  I  to  be  responsible  for 
breakage  or  any  damage  done  to  pipe  in  hauling  them  and 
putting  them  on  the  ground.^' 

Defendant  Jiled  a  notice  of  recoupment  that  included  three 
claims.  The  first  of  these,  for  failure  to  haul  certain  pipe 
to  the  location  where  it  was  to  go,  by  reason  whereof  defend- 
ant was  obliged  to  hire  men  to  do  the  work  at  a  cost  of 
$45.15,  was  conceded  to  be  a  just  claim. 

The  second  item  of  recoupment  was  for  damage  and  break- 
age done  to  pipes  in  hauling  them  and  putting  them  upon 
the  ground,  for  which  the  plaintiff  was  responsible  under  the 
terms  of  his  contract. 

The  third  item  was  for  failure  of  the  plaintiff  to  remove 
the  pipe  from  the  cars  of  the  railroad  company  promptly 
to  the  different  points  where  the  pipe  was  to  go,  by  reason 
whereof  defendant  became  liable  to  pay  to  the  railroad  com- 
pany, and  did  pay,  certain  charges  for  demurrage. 

The  case  was  tried  before  the  district  judge  without  a 
jury.  He  gave  judgment  in  favor  of  the  plaintiff  for  the 
difference  between  the  conceded  balance  due  upon  his  ac- 
count ($111.74)  and  the  amount  due  to  the  defendant  upon 
the  first  item  of  its  notice  of  recoupment  C$45.15),  the  differ- 
ence for  which  judgment  was  rendered  being  $66.49. 

From  the  state  of  the  case,  as  settled  by  the  trial  judge, 
it  appears  that  he  disallowed  the  second  and  third  items  of 
recoupment  on  the  ground  that  they  were  not  substantiated 
by  the  evidence.  As  to  the  second  item — that  for  broken 
pipe — the  trial  judge  certifies  among  his  findings  of  fact 
that  certain  pipes  aiTived  broken  upon  the  cars,  and  that 
while  the  contract  contemplated  that  these  were  to  be  left 
upon  the  cars  and  not  moved,  the  plaintiff,  by  consent  of  the 
defendant,  and  in  order  to  prevent  car  demurrage  being 
charged  up  against  the  defendant,  removed  such  broken  pipe 
from  the  cars ;  that  plaintiff's  agent  took  the  bills  of  lading 
to  the  freight  agent,  had  the  condition  of  the  broken  pipe 
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noted  upon  the  bills  of  lading  and  delivered  these  bills  so 
noted  to  the  defendant;  that  some  time  after  the  middle 
of  December,  1033,  defendant  made  a  claim  against  the 
plaintiff  for  breakage  of  nine  pipes,  alleging  damages  to  the 
amount  of  $181.48,  which  claim  was  allowed  by  the  plaintiff 
and  credited  in  his  account.  The  claim  under  defendant's 
sec^ond  item  of  recoupment  was  for  six  additional  pipes, 
claimed  to  have  •been  broken  by  the  plaintiff  in  handling 
during  the  same  period,  for  which,  by  mistake,  as  alleged, 
no  claim  was  made  when  the  claim  for  the  nine  pipes  was 
made  and  allowed.  The  judge  found  that  the  claim  that 
plaintiff  had  l)roken  any  more  pipe  than  had  been  allowed  for 
in  the  settlement  of  December,  1903,  was  not  substantiated. 

As  to  the  third  item  of  recoupment — that  for  car  demur- 
rage, occasioned  by  plaintiff's  failure  to  promptly  unload  the 
cars — the  trial  judge  found  that  by  the  custom  of  the  rail- 
road company  all  cars  not  unloaded  within  forty-eight  hours 
after  arrival  at  their  destination,  exclusive  of  Sundays  and 
legal  holidays,  were  charged  for  the  excess  time  at  the  rate 
of  $1  per  car  per  day ;  that  there  was  no  exprc^ss  agreement 
that  the  plaintiff  should  be  responsible  for  the  demurrage, 
nor  that  he  should  remove  the  pipe  within  any  specified  time, 
and  no  evidence  of  delay  on  his  part  such  as  would  charge 
him  with  negligence  in  the  performance  of  his  contract; 
that  the  facilities  for  handling  cars  laden  with  heavy  freight 
at  the  Bayonne  station  permitted  only  three  such  cars  to  go 
at  once  upon  the  siding,  and  that  they  were  shifted  only  once 
each  day;  that  often  there  were  cars  waiting  for  a  consid- 
erable period  before  being  put  upon  the  siding  to  be  un- 
loaded, and  that  the  evidence  failed  to  show  the  specific 
position  of  the  cars  upon  which  the  defendant's  pipe  was 
loaded  during  the  time  for  which  demurrage  was  charged, 
ant]  sn  {\m  lU:m  of  rtnf>t^pment  was  held  not  to  be  established. 

DefL^tjcbiurs  iipp.jil  ii»  this  court  is  based  upon  Pamph.  L, 
1?*02,  p.  Mui,  and  is  littiited  to  questions  of  law  only.  This 
court  will  not  revii'vv  the  findings  of  the  District  Court  upon 
4]Uisiiori^  nf  frtr!  Ill' von d  inquiring  whether  there  was  any 
legnl  evidence  upon  whii-li  the  finding  might  be  based.    Ellis 
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Company  v.  Eyth,  40  Vroom  579;  Phelps  v.  Seymour,  41 
Id:  626;  VanVechten  v.  McGuire,  Id.  657;  Cosgrove  v. 
Metropolitan  Construction  Co.,  42  /d.  106;  5urr  v.  Adams 
Express  Co.,  Id.  263;  McLaughlin  v.  5ecA;,  /rf.  380. 

In  order  that  alleged  error  of  law  may  be  reviewed,  there 
must  be  something  in  the  state  of  the  case  to  show  that  the 
question  was  raised  in  the  trial  court.  O'Donnell  v.  Weiler, 
43  Vroom  142,  145;  Hanson  v.  Pennsylvania  Railroad  Co., 
Id.  407. 

The  state  of  the  case  now  before  us  does  not  show  that  any 
legal  question  was  raised  by  the  appellant  in  the  trial  court 
and  there  decided  adversely  to  its  contention.  The  ground 
suggested  for  reversal  is  that  there  was  no  legal  evidence 
produced  at  the  trial  upon  which  the  judge's  findings  of  fact 
forming  a  basis  for  the  judgment  can  be  supported.  In  view 
of  this  suggestion  the  court  made  an  order  calling  upon  the 
trial  judge  to  certify  the  evidence  upon  which  such  findings 
of  fact  were  based.  In  obedience  to  that  order  the  trial  judge 
has  certified  the  evidence  called  for.  It  is  now  argued  (to 
quote  the  language  of  the  brief)  that  as  to  the  second  item 
of  the  defendant's  claim  against  the  plaintiff,  "the  evidence 
did  not  justify  the  District  Court  in  finding  that  the  plaintiff 
did  not  break  the  pipe,  but,  on  the  contrary,  shows  that  he 
did  break  them,  and  is  therefore  responsible  to  the  defendant 
for  their  value."  And  as  to  the  claim  of  demurrage  the  argu- 
ment is  "that  the  evidence  did  not  justify  the  District  Court 
in  holding  that  plaintiff  was  not  liable,  but.  did  show  that 
the  defendant  should  have  been  allowed  $109.83,  the  amount 
of  car  service  charges  paid  by  it." 

The  peculiarity  of  the  situation  is  that  with  respect  to 
both  of  these  claims  the  burden  of  proof  was  upon  the  de- 
fendant, and  the  finding  of  the  trial  judge  was  negative,  to 
wit,  that  the  defendant  had  not  sustained  the  claims  by  evi- 
dence. Assuming  there  was  some  evidence  tending  to  sup- 
port these  claims,  and  that  it  was  uncontradicted,  and  yet  the 
trial  judge  found  that  it  was  not  sufficient  to  support  the 
burden  of  proof,  can  we  say  that  he  erred  in  law?  If  there 
be  error,  is  it  not  an  error  merely  in  determining  question? 
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of  fact?  In  McLaughlin  v.  Beck,  42  Vroom  380,  the  appel- 
lant had  sued  in  the  District  Court  to  recover  the  amount 
of  a  judgment  alleged  to  have  been  recovered  by  him  against 
the  defendant  in  a  small  cause  court.  The  justice  of  the 
peace  being  dead,  and  it  being  shown  that  an  unsuccessful 
search  had  been  made  for  a  record  of  the  judgment,  the  ap- 
pellant attempted  to  prove  aliwade  the  existence  and  details 
of  such  judgment.  Counter-proofs  having  been  heard,  the 
judge  of  the  District  Court  found  "that  the  testimony  on 
the  part  of  the  plaintiff  as  to  the  search  for  the  docket  was 
sufficient  to  warrant  the  admission  of  secondary  evidence, 
but  that  such  evidence  when  admitted  was  insufficient  to 
establish  the  existence  of  the  judgment  claimed  by  the  plaint- 
iff." This  court  held  that  the  latter  finding  of  fact  was  fatal 
.to  the  appeal,  not  being  subject  to  review  in  this  court. 

We  find  it  unnecessary  to  determine  whether  a  similar  rul- 
ing should  be  made  in  this  case,  for,  assuming  that  the  judge's 
finding  respecting  the  two  disputed  items  of  recoupment  is 
open  to  review  here,  we  find  it  fully  justified  by  the  evidence 
as  returned. 

With  respect  to  the  claim  for  pipe  broken  by  the  plaintiff, 
there  was  evidence  tending  to  show  that  fifteen  pipes  in  all 
were  broken,  for  nine  of  which  claim  was  made  by  the  de- 
fendant against  the  plaintiff  and  by  him  allowed  in  the 
account.  There  was  also  evidence  to  the  effect  that  some  pipe 
arrived  broken  upon  the  cars  (for  which,  of  course,  the 
plaintiff  was  not  responsible).  The  only  evidence  tending 
to  charge  responsibility  upon  the  plaintiff  for  breaking  as 
many  as  fifteen  pipes  was  that  of  Mr.  Connolly,  who  said: 
"I  went  down  to  the  work  with  the  foreman,  Bums,  and  I 
counted  fifteen  pipes  which  were  cracked  by  being  thrown  off 
carelessly."  This  was  ver}'  shortly  after  plaintiff  had  com- 
menced hauling.  It  was  reasonable  for  the  trial  judge  to 
infer  from  this  that  Connolly  intended  to  testify,  not  that 
he  had  seen  fifteen  pipes  thrown  off  carelessly  and  thereby 
broken,  but  that  he  cf»imted  fifteen  pipes  previously  broken, 
and  inferred  that  tliey  had  been  cracked  by  being  thrown  off 
carelesslj.     This  is  borne  out  by  the  evidence  of  Burns,  who 
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testified  that  he  kep*  track  of  all  the  broken  pipe  that  he 
saw  in  the  job,  and  did  not  knoir  where  they  were  broken. 
It  was  in  evidence  that  Connolly  had  acquiesced  in  the  prac- 
tice of  taking  broken  pipe  froni  the  railroad  cars  in  order  to 
avoid  demurrage  charges.  All  the  evidence  respecting  broken 
pipe  related  to  such  as  must  have  been  broken  prior  to  the 
settlement  of  December,  1903.  There  was  no  clear  evidence 
that  any  mistake  was  made  in  preparing  the  claim  that  was 
then  settled.  Mr.  Connolly  testified:  "It  was  an  error  in 
our  office  to  charge  for  nine  instead  of  fifteen  pipes;  it  was 
a  clerical  error."  But,  so  far  as  appears,  he  had  nothing  to 
do  with  the  bookkeeping,  nor  with  the  preparation  of  the 
claim.  The  trial  judge  doubtless  treated  the  testimony  just 
quoted  as  embodying  merely  the  inference  of  the  witness, 
based  upon  information  received  from  others.  It  is  reason- 
able to  so  regard  it. 

In  this  state  of  the  proofs  the  trial  judge  was  justified  in 
regarding  the  defendant's  claim  for  broken  pipe,  made  in 
December,  1903,  and  allowed  by  plaintiff,  as  the  more  reliable 
evidence  of  the  true  extent  of  plaintiff's  liability  for  broken 
pipe. 

With  respect  to  the  claim  for  car  demurrage  caused  by 
plaintiff's  neglect  to  promptly  unload  the  cars,  we  assume 
that  his  contract  required  him  to  remove  the  pipe  with  reason- 
able promptness,  in  view  of  the  known  custom  of  the  railroad 
compan}'^  to  charge  demurrage  on  cars  detained  beyond  a 
reasonable  time.  But  the  state  of  the  evidence,  in  our  opin- 
ion, fully  justified  the  trial  judge  in  holding  that  the  de- 
fendant had  not  satisfactorily  proved  that  the  demurrage  in 
question  was  caused  by  any  negligence  of  the  plaintiff.  All 
the  demurrage  charges  were  rationally  to  be  accounted  for 
upon  the  theory'  that  the  limited  facilities  for  handling  cars 
at  Bayonne  had  resulted  in  demurrage  l)eing  charged  before 
the  cars  were  actually  placed  at  the  plaintiff's  disposal  for 
unloading. 

The  judgment  under  review  should  be  affirmed,  with  costs. 
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MARIE  A.  RICHARDSON  AND  MERRITT  LEACH  v.  VINE  H. 
SMITH,   PROSECUTOR. 

Submitted  July  5,  1906— Decided  November  12,  1906. 

1.  Rule  60  of  this  court  requires  writs  of  certiorari  to  be  returnable 
in  twenty  days,  unless  otherwise  ordered.  Held^  that  where  a 
writ  was  drawn  with  return  da^-  postponed  beyond  the  twenty 
days,  an  order  endorsed  upon  the  writ,  allowing  it  and  ordering 
it  to  be  sealed,  sanctioned  the  return  day  as  mentioned  in  the  writ. 

2.  Summary  proceedings  for  dispossession,  taken  under  the  Landlord 
and  Tenant  act  {Oen.  Stat.,  p.  1919,  §  16),  are  judicial  proceed- 
ings within  the  rule  that  exempts  non-resident  parties  and  wit- 
nesses, while  in  attendance  here  upon  judicial  proceedings,  from 
service  of  civil  process  issuing  out  of  the  courts  of  this  state. 

3.  Under  the  "Act  constituting  courts  for  the  trial  of  small  causes" 
(Pamph.  L.  1903,  p.  279,  §  93).  where  the  justice  of  the  peace 
lacks  jurisdiction  over  the  defendant  because  of  illegality  in  the 
service  of  summons  upon  him,  and  yet  proceeds  to  render  judg- 
ment against  the  defendant,  such  judgment  may  be  reviewed  by 
certiorari. 


On  certiorari  to  the  small  cause  court. 

Before  Justices  Hendricksox,  Pitney  and  Trenchard. 

For  the  proF<»cutor,  Vine  H,  Smith,  pro  se. 

For  the  respondents,  James  Steen. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  writ  of  certiorari  was  tested  March  31st, 
1906,  and  the  allocatur  was  endorsed  thereon  and  signed  by 
a  justice  of  this  court  on  the  same  day.  The  return  day  was 
the  first  Tuesday  of  May  then  next,  being  more  than  twenty 
day.^  from  the  date  of  the  allocatur.  A  motion  to  dismiss 
is  now  made  on  the  jL,n'<(imd  that  the  writ  is  in  violation  of 
rule  60  of  thisi  court.  That  rule  prescribes  that  "all  writs 
of  rediorari  chilli  be  imide  returnable  in  twenty  days  from 
the  dnie  of  the  tinvrnitfr,  unless  otherwise  ordered."  In  our 
opinion,  the  order  endorsed  upon  the  writ,  to  the  effect  that 
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the  writ  is  allowed  and  that  it  shall  be  sealed,  is  an  order 
sanctioning  the  return  day  as  mentioned  in  the  writ.  It 
may  be  added  that  the  purpose  of  the  rule,  in  prescribing  a 
short  return,  is  to  prevent  the  writ  from  being  used  as  a 
means  of  delay,  and  to  forward  the  prompt  disposition  of  the 
matter.  In  the  present  case  the  respondents  have  not  been 
prejudiced  by  the  extension  of  the  return  beyond  the  twenty 
days.    For  these  reasons  the  motion  to  dismiss  is  denied. 

The  writ  brings  under  review  a  judgment  recovered  against 
the  prosecutor  in  a  small  cause  court.  Reversal  is  prayed  on 
the  ground  that  the  prosecutor  was  a  citizen  and  resident  of 
the  State  of  Xew  York,  and  when  served  with  the  summons 
was  in  attendance  in  this  state  as  plaintifiE  and  witness  in  a 
proceeding  for  dispossession  under  the  Landlord  and  Tenant 
act,  brought  by  him  against  the  present  respondents,  and 
that  he  was  served  before  he  had  opportunity  to  return  to  New 
York  after  the  conclusion  of  the  dispossess  proceedings.  These 
facts  are  clearly  proven.  It  is  shown  by  the  justice^s  return 
to  the  present  writ,  and  by  proofs  aliunde  (taken  pursuant 
to  rule  54)  that  upon  the  return  day  mentioned  in  the  sum- 
mons the  prosecutor  claimed  his  privilege  on  the  ground 
mentioned;  that  he  did  not  subsequently  waive  the  objec- 
tion, and  that  the  justice  who  sat  in  the  small  cause  court 
overruled  the  objection  on  the  ground  that  summary  proceed- 
ings to  procure  a  warrant  of  removal  in  a  landlord  and  tenant 
case  were  not  judicial  proceedings  of  such  a  character  as 
entitled  a  party  therein  to  be  privileged  from  service  of  a 
summons. 

It  is^now  insisted  that  the  remedy  of  the  prosecutor  was 
by  appeal,  and  not  by  certiorari. 

Section  93  of  the  revised  ^^Act  constituting  courts  for 
the  trial  of  small  causes"  {Pamph.  L.  1903,  p.  279),  is  as 
follows:  "Where  the  small  cause  court  has  jurisdiction,  no 
judgment  from  which  an  appeal  is  given  by  this  act  shall  be 
removed  into  the  Supreme  or  Circuit  Court  by  certiorari  or 
otherwise  for  the  correction  of  any  supposed  error  therein; 
but  the  party  thinking  himself  aggrieved  shall  have  relief 
by  appeal  only,  and  that  both  as  to  matter  of  law  and  matter 
of  fact/' 
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By  section  80  an  appeal  is  given  to  the  Court  of  Common 
Pleas  from  any  judgment  obtained  in  the  small  cause  court 
except  such  as  shall  have  been  given  by  confession.  Similar 
provisions  were  in  the  old  act.  Gen,  Stat,  p.  1882,  pi.  96; 
Gen,  Stat,,  p,  1891^  pi.  138.  In  order  to  exclude  the  review 
by  certiorari,  the  small  cause  court  must  have  not  merely 
jurisdiction  over  the  subject-matter,  but  jurisdiction  of  the 
particular  cause,  including  jurisdiction  over  the  person  of  the 
defendant.  Bitter  v.  Kunhle,  10  Vroom  259,  263;  William' 
son  V.  Middlesex  Common  Pleas,  13  Id.  386,  396;  Bridgeton 
V.  Fierce^  post;  Ba/rclay  v.  Brdbston,  20  Vroom  629;  Stein- 
lein  V.  Folwelh  24  Id,  176. 

Clearly,  the  small  cause  court  had  jurisdiction  of  the  con- 
troversy that  was  raised  concerning  its  jurisdiction  over  the 
person  of  the  prosecutor.  But  if  it  erroneously  determined 
that  controversy,  and  illegally  upheld  its  jurisdiction  over 
his  person,  such  illegal  determination  could  not  give  to  it 
jurisdiction  over  the  cause  within  the  meaning  of  section  93 
of  the  Small  Cause  Court  act,  so  as  to  deprive  the  injured 
party  of  his  review  by  certiorari.  In  Barclay  v.  Brabston, 
20  Vroom  629,  where  the  justice^s  judgment  was  rendered 
on  a  day  when  he  had  no  jurisdiction  of  the  cause,  it  was 
held  that  for  such  an  error  the  defendant  below  had  a  choice 
of  remedies,  by  appeal  for  a  new  trial  or  by  certiorari  for  a 
mere  legal  review,  and  that  having  elected  to  appeal  to  the 
Common  Pleas  he  must  there  proceed  to  trial  on  the  merits, 
and  could  not  question  the  legality  of  the  procedure  in  the 
court  below.  In  Steinlein  v.  Folwell,  24  Vroom  176,  it  was 
held  that  where  the  court  for  the  trial  of  small  causes  has  no 
jurisdiction  over  the  subject-matter  of  the  action,  relief  may 
be  had  by  certiorari  or  by  appeal ;  but  that  where  the  cause 
of  action  is  within  the  jurisdiction  of  the  small  cause  court, 
and  there  is  lack  of  jiiriMlictioii  over  the  party  by  reason  of 
irre^iliir  ailjournmenls,  the  Inking  of  an  appeal  operates 
as  n  wHiver  of  thi^  irreiiriilarity ;  that  the  proper  mode  of  tak- 
ing advantage  of  it  is  by  ceriioran.  In  Vandevoort  v.  Flem- 
ing, 39  Id.  50 7j  whtTe  the  justice  of  the  peace  at  the  time 
he  gmve  judgment  had  lost  jurisdiction  of  the  cause  through 
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an  irregular  adjournment,  and  the  defendant  appealed  to  the 
Common  Pleas,  it  was  held  that  this  appeal  waived  the 
irregularity,  which  could  only  be  availed  of  by  certiorari, 
distinguishing  Parher  v.  Mercantile  Safe  Deposit  Co,,  34  Id, 
505,  which  latter  case,  nevertheless,  stands  as  unquestioned 
authority  for  the  maintenance  of  a  review  by  certiorari  where 
the  justice  has  lost  jurisdiction  by  an  improper  adjournment. 

It  will  be  observed  that  in  these  cases  the  irregularity  in 
the  small  cause  court  operated  to  terminate  the  justice's  juris- 
diction over  the  person  of  the  defendant,  not  over  the  subject- 
matter  of  the  cause.  They  are,  therefore,  clear  authorities 
for  sustaining  the  review  by  certiorari  in  the  present  case. 

Coming  to  the  main  question,  the  rule  that  a  non-resident, 
coming  into  this  state  to  attend  its  courts  as  party  or  wit- 
ness, is  privileged  from  the  service  of  process,  whether  of 
summ.ons  or  of  capias,  is  fully  established  by  our  decisions. 
Halsey  v.  Stetvart,  1  South,  366;  Dtmgan  ads.  Miller,  8 
Vroom  182 ;  Mulheam  v.  Press  Publishing  Co.,  24  Id,  153. 
See,  also,  Jones  v.  Knauss,  4  Stew,  Eq,  211;  Massey  v.  Col- 
ville,  16  Vroom  119. 

But  it  is  insisted  that  summary  proceedings  for  dispos- 
session taken  under  the  Ijandlord  and  Tenant  act  are  not 
within  the  reason  and  spirit  of  the  rule.  It  is  true  that  such 
proceedings  do  not  result  in  any  judgment  that  is  binding 
as  between  the  landlord  and  the  tenant.  Their  purpose  is 
merely  to  secure  a  warrant  that  shall  justify  the  constable 
or  other  executive  ofQoer  in  removing  the  tenant  from  posses- 
sion, and  putting  the  claimant  into  possession.  Oen,  Stat., 
p.  1919,  §  16.  By  the  act  the  proceedings  are  not  subject  to 
review  by  appeal  or  certiorari,  but  the  landlord  remains 
liable  in  an  action  of  trespass  for  any  unlawful  proceedings 
under  the  act.  Qen,  Stat.,  p.  1919,  §  18;  Pamph.  L,  1903, 
p,  26,  §  7.  In  Coe  v.  Haines,  15  Vroom  134,  135,  Justice 
Van  Syckel  said:  ^The  finding  of  the  fact  that  rent  was 
due  and  unpaid  was  final  as  to  the  summary  proceedings  to 
dispossess ;  but  the  statute  deprives  the  judgment  in  that  suit, 
of  the  quality  of  conclusiveness  between  the  parties  which  a 
judgment  has  in  other  cases.     It  may  be  set  up  as  a  shield 
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by  the  officers  of  the  law,  but  not  by  the  landlord ;  he  enforces 
the  removal  of  his  tenant  at  the  peril  of  a  different  finding 
in  an  action  of  trespass  by  the  tenant/'  See,  however,  Brick 
V.  Burr,  2  Dick,  Ch.  Rep,  189, 192. 

But  although  thus  qualified  as  to  its  effects,  the  dispossess 
proceeding  under  the  Landlord  and  Tenant  act  is,  we  think, 
none  the  less  a  judicial  proceeding  within  the  reason  and 
spirit  of  the  rule  that  exempts  non-resident  parties  and  wit- 
nesses, while  in  attendance  upon  such  proceedings,  from  ser- 
vice of  civil  process  issuing  out  of  the  courts  of  this  state. 
A  reference  to  the  leasoning  contained  in  the  opinions  in 
Hahey  v.  Stewart,  1  South.  366;  Dungan  ads.  Miller,  8 
Vroom  182,  and  Mulheam  v.  Press  Publishing  Co.,  24  Id. 
153,  renders  this  manifest..  The  proceedings  prescribed  by 
the  Landlord  and  Tenant  act  are  established  largely  for 
the  purpose  of  enabling  a  landlord  whose  rent  i^  unpaid 
to  employ  public  officers  to  remove  the  defaulting  tenant, 
without  responsibility  on  the  part  of  such  officers  if  the 
tenant  has  had  his  day  in  court.  The  result  of  the  pro- 
ceedings is  conclusive  as  between  the  officer  and  the  tenant. 
To  deny  that  such  proceedings  exempt  a  non-resident  attend- 
ing the  same  from  civil  process  in  another  action  would  in 
many  cases  deprive  citizens  of  other  states  from  that  free 
access  to  our  judicial  tribunals  which  it  is  the  policy  of  our 
law  to  maintain. 

In  our  opinion,  therefore,  the  judgment  under  review, 
founded,  as  it  was,  upon  a  summons  that  was  served  in  viola- 
tion of  the  prosecutor's  privilege,  must  be  reversed. 

The  allowance  of  costs  is  within  the  discretion  of  the  court. 
Pamph.  L.  1903,  p.  346,  §  10.  In  this  case  it  sufficiently 
appears  that  service  of  the  summons  upon  the  prosecutor 
was  procured  by  a  trick,  the  respondents  having  made  default 
in  the  payment  of  the  rent  for  the  very  purpose  of  compelling 
him  to  come  into  this  state  to  prosecute  dispossess  proceed- 
ings, in  order  that  they  might  have  a  summons  served  upon 
him.  The  depositions  also  indicate  that  they  have  resorted 
to  a  similar  device  on  a  former  occasion.  For  this  reason 
costs  will  be  allowed  against  them. 
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THE  MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF 
RAHWAY  V.  ESTELLE  W.  HUNT  AND  ISAAC  L.  HUNT. 

Argued  June  6,  1906— Decided  November  12,  1906. 

1.  The  general  act  of  March  23d,  1883,  constituting  police  courts  in 
certain  cities  (Pamph.  L.,  p.  177;  Qen.  Stat.,  p.  2483),  operates 
to  modify  the  provisions  of  the  charter  of  the  city  of  Rahway 
respecting  police  justices.     Pamph,  L.  1865,  p.  499,  §  45. 

2.  Under  section  21  of  the  act  of  March  23d,  1883,  constituting  police 
courts  in  certain  cities  {Pamph.  L.,  p.  177;  Gen.  Stat.,  p.  2483), 
in  civil  suits  brought  to  recover  a  penalty,  where  the  justice  has 
jurisdiction,  and  the  judgment  is  not  recovered  by  confession,  the 
only  direct  review  is  by  appeal  to  the  Court  of  Common  Pleas. 


On  certiorari. 

Before  Justices  Hendrickson  and  Pitney. 

For  tbe  prosecutors,  Leslie  Lupion. 

For  the  city  of  Rahwa^y,  Francis  V.  Dobbins, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  writ  of  certiorari  brings  under  review  a 
conviction  of  the  prosecutors,  had  before  a  justice  of  the 
peace  acting  as  a  police  justice  of  the  city,  for  violation  of  one 
of  the  municipal  ordinances. 

On  the  part  of  the  city,  it  is  objected  in  limine  that  the 
proper  method  to  review  such  a  conviction  is  by  appeal,  and 
that  therefore  this  writ  should  be  dismissed.  In  order  to 
determine  the  point  an  examination  of  the  laws  regulating 
the  procedure  becomes  necessary. 

By  the  revised  charter  of  the  city  of  Rahway  (Pamph,  L. 
1865,  p.  499),  it  is,  in  section  18,  enacted  that  the  common 
council  shall  appoint  (among  other  oflBcers)  two  or  more 
police  justices.  By  section  45  it  is  enacted  that  such  justices 
shall  have  jurisdiction  within  the  limits  of  the  city  to  hear, 
try  and  determine  all  causes  and  complaints  arising  from  the 
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violation  of  any  ordinance,  and  prescribes  the  procedure  to 
be  adopted,  including  "an  appeal  from  judgments  rendered 
for  fines  and  penalties  only,  as  in  cases  where  appeal  may  be 
now  had  from  judgments  in  courts  for  the  trial  of  small 
causes.'' 

The  revised  act  of  1846  constituting  courts  for  the  trial 
of  small  causes  was  at  that  time  in  force,  by  the  forty-third 
section  of  which  (Rev.  Stat  1847,  p.  242 ;  Nix.  Dig.  1868, 
p.  466)  it  was  enacted  that  "from  any  judgment  which  may 
be  obtained  before  any  justice  of  the  peace,  except  such  as 
shall  have  been  given  by  default  or  by  confession,  or  in  the 
absence  of  the  defendant,  where  the  trial  did  not  take  place 
in  hi?  presence,  or  on  a  debt,  demand  or  other  matter  in  dis- 
pute not  exceeding  three  dollars,  either  party  may  appeal  to 
the  Court  of  Common  Pleas  of  the  county."  By  section  67 
of  the  same  act  it  was  enacted  that  no  judgment  from  which 
an  appeal  was  given  to  the  Court  of  Common  Pleas  should 
be  removed  into  the  Supreme  Court  or  Circuit  Court  by 
certiorari  or  otherwise,  but  that  the  party  aggrieved  should 
have  relief  upon  the  appeal  only,  and  that  both  as  to  matter 
of  law  and  matter  of  fact. 

The  judgment  under  review  was  not  given  by  default,  or 
by  confession,  or  in  the  absence  of  the  defendant,  and  the 
matter  in  dispute  exceeds  $3.  Under  section  45  of  the 
Rahway  charter  there  would  therefore  be  a  right  of  appeal, 
as  under  section  43  of  the  Small  Cause  Court  act  of  1846. 
The  charter  does  not,  however,  in  terms,  make  that  appeal 
exclusive,  nor  does  it  by  reference  adopt  the  provisions  of 
section  67  of  the  act  constituting  the  small  cause  court. 

But  the  charier  is,  we  think,  supplemented  by  the  general 
act  of  March  23d,  1883,  constituting  police  courts  in  certain 
cities  in  this  state.  Pamph.  L.,  p.  177 ;  Gen.  Stat.,  p.  2483. 
By  tht*  firft  fret  ion  of  thit^  act  it  is  made  lawful  for  the  com- 
mon council  of  any  incorporated  city  of  the  third  class 
(Rahway  ii5  inehidc^d  within  the  class)  to  appoint  one  or  more 
polifp  justices,  Siibsequpnt  sections  provide,  with  much  par- 
tieularity,  for  the  jurisdiction  of  such  justices,  the  procedure 
io  >M-  hiti  before  them  ni\i\  the  method  of  judicial  review.  , 
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This  act  operates,  as  we  think,  to  modify  the  provisions  of  the 
city  charter  respecting  police  justices.  Vreeland  v.  Pierson, 
41  Vroom  508,  511,  and  cases  cited. 

By  section  21  of  the  act  of  1883  it  is  enacted  that  the 
judgments,  orders  and  proceedings  had  before  any  such  police 
justice  in  any  civil  suit  brought  to  recover  a  penalty  shall 
be  subject  to  review  by  certiorari,  appeal  or  otherwise,  in  all 
respects  the  same,  and  under  the  same  regulations,  restric- 
tions and  limitations  as  the  like  judgments,  orders  and  pro- 
ceedings in  the  courts  for  the  trial  of  small  causes  are,  or 
may  be,  by  law  reviewable;  and  that  all  judgments,  orders 
and  proceedings  had  before  any  such  police  justice  upon  any 
complaint  for  the  violation  of  any  by-law  or  ordinance,  pun- 
ishable by  fine  or  imprisonment,  shall  be  reviewable  at  the 
instance  of  any  defendant  by  appeal  to  the  Court  of  Quarter 
Sessions. 

The  proceeding  under  review  is  a  civil  suit  within  the 
meaning  of  this  section.  The  ordinance  alleged  to  have  been 
violated  prescribes  a  penalty  only,  and  not  fine  or  imprison- 
ment. The  circumstance  that  the  proceeding  was  instituted 
by  the  filing  of  a  sworn  complaint  upon  which  a  warrant  was 
issued  for  the  arrest  of  the  prosecutors  to  answer  thereto  is 
not  controlling.  Therefore  the  first  branch  of  section  21, 
just  quoted,  applies.  The  phrase  there  employed,  "subject  to 
review  by  certiorari,  appeal  or  otherwise"  (construed  in  the 
light  of  the  context)  does  not,  in  our  opinion,  mean  that 
from  any  and  every  such  judgment  the  party  aggrieved  has 
his  choice  of  remedy  by  certiorari,  appeal  or  otherwise,  but 
that  these  methods  of  review  are  made  severally  applicable, 
according  to  the  circumstances  of  the  case*,  "in  all  respects 
the  same,  and  under  the  same  regulations,  restrictions  and 
limitations,  as  are  or  may  be  by  law  applicable  to  the  like 
judgments  in  the  courts  for  the  trial  of  small  causes."  It  will 
be  observed  that  the  restrictions  and  limitations  apply  as 
much  to  the  review  by  certiorari  as  to  the  review  by  appeal. 
The  provisions  of  law  pertinent  to  the  small  cause  court,  as 
they  now  stand,  are  found  in  sections  80  and  93  of  the  revised 
act  of  1903  concerning  that  court.    Pamph.  L.,  pp,  276,  279. 
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Section  80  provides  for  an  appeal  to  the  Court  of  Common 
Pleas  from  any  judgment  in  the  small  cause  court,  except 
such  as  shall  have  been  given  by  confession.  And  section 
93  declares  that,  where  the  small  cause  court  has  jurisdiction, 
no  judgment  from  which  an  appeal  is  given  by  this  act  shall 
be  reviewed  by  certiorari,  but  that  the  party  aggrieved  shall 
have  relief  by  appeal  only,  and  that  both  as  to  matter  of  law 
and  matter  of  fact.  Similar  provisions  were  in  the  revised 
act  of  1874  concerning  the  small  cause  court.  Gen,  Stat., 
p,  1891,  pi  138;    Oen.  Stat,  p,  1882,  pi.  96. 

Section  21  of  the  act  of  1883  is  more  clear  in  its  purpose 
to  restrict  the  review  by  certiorari  in  the  same  manner  that 
such  review  is  restricted  with  respect  to  judgments  in  the 
small  cause  court  than  were  the  provisions  of  the  amended 
charter  of  the  city  of  Plainfield  and  its  supplements  {Pamph. 
L.  1872,  p.  1142,  §  21;  Pamph.  L.  1873,  p.  483,  §  8),  under 
which  it  was  held  by  this  court,  in  Flanagan  v.  Plainfield, 
15  Vroom  118,  121,  that  the  remedy  by  appeal,  where  an 
appeal  was  given,  was  exclusive  of  review  by  certiorari.  See, 
also,  Watson  v.  Plainfield,  31  Vroom  260.  What  was  said  in 
East  Orange  v.  Richardson,  42  Id.  458,  460,  was  with  refer- 
ence to  an  act  {Pamph.  L.  1899,  p.  297,  §  34)  which  simply 
conferred  a  right  of  review  by  appeal  to  the  Court  of  Com- 
mon Pleas  upon  the  same  terms  as  appeals  are  taken  from 
courts  for  the  trial  of  small  causes,  but  without  express  pro- 
hibition of  a  direct  review  by  certiorari. 

\Vc  therefore  hold  that  under  section  21  of  the  act  of  1883, 
in  civil  suits  brought  to  recover  a  penalty,  where  the  justice 
has  jurisdiction  and  the  judgment  is  not  recovered  by  con- 
fession, the  only  direct  review  is  by  appeal  to  the  Court  of 
Common  Pleas.  This  exclusion  of  a  direct  review  by  cer- 
tiorari is  not  unconstitutional  as  infringing  upon  the  juris- 
diction of  the  Siiprerac^  Courts  since  the  Supreme  Court  may 
aftf*nvnr<ls  siiprTvipp  th«^  judgment  of  the  Court  of  Common 
Pleas  by  ceriiorari.  Imphagen  v.  Township  of  West  Ho- 
boken,  10  Vroom  232^  2:\6;  Flanagan  v.  Plainfield,  15  Id. 
lis,  1^2. 

Of  the*  reasoDS  ni=signed  for  reversal  herein,  only  one  ques- 
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tions  the  jurisdiction  of  the  trial  court,  and  this  on  the  ground 
that  the  record  does  not  set  forth  any  designation  or  appoint- 
ment by  the  police  justice  of  Rahway  of  the  justice  of  the 
peace  before  whom  the  matter  was  heard  and  determined. 
By  Pamph,  L.  1879,  p,  247 ;  Gen.  Stat.,  p,  2481,  any  police 
justice  may,  in  case  of  his  temporary  absence  from  the  police 
court,  or  inability  from  any  cause  to  act  therein,  designate 
and  appoint  a  justice  of  the  peace  to  act  in  his  stead,  and 
such  justice,  while  so  acting,  shall  have  the  powers,  authority 
and  jurisdiction  of  a  police  justice.  The  return  originally 
made  to  the  writ  of  certiorari  did  not  show  any  such  desig- 
nation. Diminution  in  the  record  being  suggested,  a  rule 
for  further  return  was  made  upon  the  justice  of  the  peace 
before  whom  the  conviction  was  had  pursuant  to  the  estab- 
lished practice  (South  Brunswick  v.  Cranbury,  23  Vroom 
298;  North  Plain  field  v.  Goodwin,  43  Id.  146),  and  in  re- 
sponse to  that  rule  the  fact  that  the  justice  of  the  peace  was 
duly  designated  by  the  police  justice  is  distinctly  certified. 
This  leaves  the  first  reason  without  support,  and  shows  that 
there  was  no  want  of  jurisdiction  in  the  court  below. 

The  writ  of  certiorari  will  therefore  be  dismissed,  with 
costs. 


EDWARD  BURNS,  APPELLEE,  v.  LEHIGH  VALLEY  RAIL- 
ROAD COMPANY,  APPELLANT. 

Submitted  July  5,  1006— Decided  November  12,  1900. 

There  being  evidence  tendinis  to  show  that  plaintiff,  while  upon  a 
public  bridge  that  was  being  repaired  by  defendant's  employes, 
stepped  upon  a  plank  which  (unknown  to  him)  had  been  loosened 
by  them  in  the  course  of  such  repairs,  and  that  the  plank 
turned  under  his  weight  and  caused  him  to  fall,  sustaining  per- 
sonal injuries,  to  recover  for  which  action  was  brought — Held, 
not  erroneous  to  charge  the  jury  that  if  the  danger  which  occa- 
sioned plaintiff's  injury  was  a  hidden  danger,  caused  by  the  action 
of  the  defendant,  it  was  incumbent  upon  defendant  to  guard 
against  such  hidden  danger  by  giving  warning  to  or  protecting  a 
passerby  who  was  lawfully  upon  the  bridge. 
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On  appeal  from  the  First  District  Court  of  Jersey  City. 
Befoi-e  Justices  Henduickson,  Pitney  and  Trenchard. 
For  the  appellant,  Collins  &  Corbin, 
For  the  appellee,  Ilamill  &  Egan, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  was  an  action  for  personal  injuries  in 
which  the  plaintiff  recovered  a  verdict  and  judgment  for 
$100  damages.  The  injuries  were  received  through  a  defect 
in  the  planking  of  a  public  bridge  over  the  Morris  canal  at 
Jersey  avenue,  in  Jersey  City.  Plaintiff,  on  the  day  in  ques- 
tion, had  occasion  to  cross  and  shortly  afterwards  to  return 
over  the  bridge  as  a  foot  passenger;  it  was  while  returning 
that  he  was  injured.  Employes  of  the  defendant  were  at  the 
time  engaged  in  repairing  the  planking.  The  bridge  is  of 
the  type  known  as  a  "lift  draw,"  being  hung  upon  hinges  at 
one  end  and  so  arranged  that  the  other  end  of  the  bridge  may 
be  raised  until  an  upright  position  is  reached.  The  planking 
runs  from  one  side  of  the  bridge  to  the  other.  In  order  to 
cover  the  gap  in  the  planking  above  the  hinges  of  the  bridge 
an  iron  apron  is  provided,  approximately  sixteen  feet  long 
and  eighteen  inches  wide,  and  weighing  about  five  hundred 
pounds,  this  apron  being  furnished  with  hinges  of  its  own 
to  admit  of  its  rising  when  the  bridge  is  raised. 

According  to  the  plaintiff's  testimony,  he  first  crossed  the 
bridge  in  safety  and  noticed  nothing  wrong  with  it.  Having 
accomplished  his  errand  he  undertook  to  recross  (having 
"seen  the  bridge  was  solid  with  me  going  over"),  and  stepped 
upon  a  loose  plank  near  the  iron  apron  (which  at  this  time 
was  raised),  and  fell  down  into  an  opening  between  the  loose 
plank  and  the  apron;  in  the  fall  he  clutched  the  apron  to 
save  himself,  and  thereby  drew  it  over  upon  him  so  that  his 
leg  was  severely  bruised. 

According  to  the  evidence  on  the  part  of  the  defendant  the 
plaintiff  was  intoxicated  at  the  time,  and  on  his  return  across 
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the  bridge  he  was  helped  over  the  open  space  by  the  foreman 
of  the  men  who  were  at  work  there  and  led  to  a  place  of 
safety  upon  the  street  Plaintiff  then  returned  to  get  his 
dog,  which  had  refused  to  cross  the  open  space,  and  while 
plaintiff  was  attempting  to  reach  over  the  uplifted  apron  he 
fell  into  the  open  space. 

According  to  the  undisputed  evidence,  defendant's  em- 
ployes were  at  work  repairing  the  planking  of  the  bridge 
nearest  to  the  apron.  Plaintiff  testified  that  when  he  first 
crossed  none  of  the  planks  had  been  taken  out  He  gives 
no  clear  account  of  the  condition  of  the  bridge  upon  his 
return,  except  to  the  extent  that  the  apron  was  uplifted  and 
that  a  plank  near  it  was  loose,  so  that  upon  his  stepping  on 
it  he  was  precipitated  into  the  open  space  next  to  the  apron. 
Whether  the  plank  turned  under  his  weight  or  whether  it 
was  a  short  piece  that  "up-ended,"  is  not  clear.  Defendant's 
evidence  is  to  the  effect  that  at  the  time  the  plaintiff  met 
with  his  fall  the  three  planks  nearest  to  the  apron  had  been 
removed.  One  of  defendant's  witnesses  (the  foreman)  tes- 
tified that  when  plaintiff  first  crossed  none  of  the  planks  had 
been  removed,  and  that  before  he  came  back  the  three  planks 
had  been  taken  out. 

There  was  a  motion  for  nonsuit  and  for  direction  of  a 
verdict  in  defendant's  favor,  both  based  upon  the  grounds  that 
there  was  no  proof  of  negligence  on  the  part  of  the  defend- 
ant, that  there  was  contributory  negligence  on  the  part  of  the 
plaintiff,  and  that  the  danger  was  obvious.  These  motions 
were,  we  think,  properly  refused,  for  if  the  plaintiff's  testi- 
mony were  believed  none  of  the  points  was  well  taken.  His 
testimony  was  not  incredible.  It  was  consistent  with  this 
theory  (among  others),  that  defendant's  witnesses  were  mis- 
taken in  supposing  that  all  three  planks  had  been  taken  out 
of  the  way  prior  to  the  plaintiff's  return;  that  in  fact  one 
or  more  of  those  planks,  although  loosened  by  the  men  who 
were  at  work  there,  had  been  left  lying  in  position,  and  that 
one  of  these  loose  planks  turned  when  the  plaintiff  stepped 
upon  it  and  thereby  caused  his  fall.  There  was  also  evidence 
that  some  of  the  planks  were  short  pieces;   one  of  these  may 
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have  tilted  or  "up-ended*^  under  his  weight.  In  such  a  state 
of  the  proofs  it  could  not  be  held,  as  matter  of  law,  either 
that  the  defendant  was  free  from  negligence  or  that  the 
plaintiff  was  clearly  guilty  of  negligence,  or  that  the  danger 
was  obvious  to  him. 

The  only  other  ground  of  reversal  is  rested  upon  two 
passages  in  the  charge  of  the  trial  judge  to  the  jury,  to  each 
of  which  objection  was  taken  at  the  time. 

The  first  of  these  is  as  follows:  "If  the  danger  was  a 
hidden  one;  if,  as  testified  to  on  the  part  of  the  plaintiff, 
a  plank  was  so  placed  that  it  was  loose  and  liable  to  turn 
or  become  displaced  by  the  weight  of  a  man's  foot,  and  that 
was  not  apparent  to  one  who  was  passing  over  the  bridge, 
then  it  was  incumbent  upon  the  defendant  to  guard  against 
a  hidden  danger  of  that  kind  by  giving  warning  or  protecting 
a  passerby  who  was  lawfully  upon  the  bridge."  The  second 
extract  is  as  follows:  "If  the  danger  which  occasioned  his 
injury  was  a  hidden  danger,  caused  by  the  action  of  the  de- 
fendant, against  which  they  did  not  guard,  and  because  of 
that  danger  which  they  had  created  and  not  guarded  against 
the  plaintiff  was  injured,  he  is  entitled  to  your  verdict." 

It  is  argued  that  by  the  rule  thus  laid  down  for  the  guid- 
ance of  the  jury  the  defendant  was  made  an  insurer,  whereas 
it  is  insisted  that  its  legal  duty  was  limited  to  the  exercise 
of  reasonable  care  to  prevent  injury  to  travelers.  We  do  not 
agree  that  the  instructions  quoted  imposed  upon  the  defend- 
ant the  liability  of  an  insurer.  What  they  did  was  to  mention 
two  specific  measures  of  precaution,  one  or  the  other  of  which 
must  be  adopted  in  the  exercise  of  reasonable  care  for  the 
safety  of  passersby. 

Although  the  first  of  these  excerpts  does  not  express  the 
proviso  that  the  loosened  plank  had  been  loosened  by  the 
servants  of  the  defendant,  this  element  was  implied  in  that 
passage  as  clearly  as  it  was  expressed  in  the  second  passage 
quoted.  The  instruction  is  to  be  considered  as  the  jury  must 
be  taken  to  have  considered  it — that  is  to  say,  as  applied  to 
the  concrete  facts  that  were  in  evidence  before  thorn.  There 
was  no  suggestion  in  the  evidence  that  if  a  plank  was  loose 
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and  liable  to  turn,  it  had  or  might  have  become  so  otherwise 
than  through  the  intervention  of  defendant's  servants  in  their 
repair  work  upon  the  bridge. 

'  The  case  presented  to  the  jurj^'s  consideration,  therefore, 
in  each  of  the  extracts,  is  that  of  a  plank  loosened  in  the 
course  of  making  repairs  upon  a  public  bridge  and  left  loose 
while  a  member  of  the  public  is  using  the  bridge  as  a  foot- 
way; the  loosened  plank,  at  the  same  time,  not  being  ap- 
parent to  him  and  being  left  as  a  hidden  danger,  without 
barrier  or  other  guard,  and  without  warning  to  the  traveler 
of  the  danger. 

Under  such  circumstances  it  is  commonly  said  that  he  who 
is  in  charge  of  the  repairs  of  the  bridge,  or  responsible  for 
its  condition,  is  bound  either  to  guard  the  place  by  a  barrier 
or  otherwise  or  else  to  warn  approaching  foot  passengers. 
Freeholders  v.  Hough,  26  Vroom  628;  5  Cyc,  1101.  This 
judicial  rule  has  doubtless  been  formulated  because  the  judi- 
cial inind  has  failed  to  conceive  of  any  other  precaution  that 
reasonable  care  could  suggest  in  such  a  juncture  for  safe- 
guarding the  traveler.  So  long  as  a  hidden  pitfall  is  per- 
mitted to  remain  in  a  traveled  way  or  bridge  while  the  public 
are  using  that  way  for  passage,  reasonable  care  has,  we  be- 
lieve, thus  far  devised  only  two  measures  to  prevent  injury 
to  the  traveler — one  is  to  debar  the  traveler's  approach  to  the 
pitfall  by  a  barrier  or  other  guard,  and  the  other  to  give  him 
warning  of  the  danger. 

This  duty  is  imposed  upon  a  party  who  is  repairing  a 
bridge  with  respect  to  hidden  dangers  created  in  the  course 
of  such  repairs,  where  such  party  is  under  a  duty  to  make  the 
repairs.  If  the  party  repairing  be  a  mere  volunteer,  the  re- 
sponsibility results  a  fortiori.  Indeed,  in  that  event,  the 
creation  of  any  hidden  danger  in  the  traveled  way  would  be 
the  creation  of  a  public  nuisance. 

The  judgment  under  review  will  be  affirmed,  with  costs. 
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WILLIAM  H.  VANA^LIN,  PROSECUTOR,  v.  RURIC  N. 
ADAMS. 

Submitted  June  16,  1906^Decided  November  12,  1906. 

The  Court  of  Common  Pleas  cannot  revoke  a  hotel  license  after  the 
day  upon  which  it  is  granted,  except  for  statutory  causes  or  upon 
the  ground  of  fraud. 


On  certiorari. 

Before  Justices  Hexdrickson  and  Pitney. 
For  the  prosecutor,  Baker  £■  Harris. 
For  the  defendant,  Harry  S.  Douglass. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  certiorari  brings  under  review  an  order 
made  by  the  Court  of  Common  Pleas  of  Cape  May  county  on 
May  16th,  1906,  whereby  a  license  granted  to  the  prosecutor 
on  April  11th  was  revoked. 

The  case  shows  that  at  the  April  Term  Vanaman  made 
application  to  the  Common  Pleas  for  a  hotel  license  in  the 
borough  of  Holly  Beach.  Appended  to  his  application  was  a 
certificate  signed  by  twelve  persons  who  alleged  themselves  to 
be  freeholders  of  the  township,  and  an  aflSdavit  made  by  the 
applicant  setting  forth  that  the  application  was  signed  by  at 
least  twelve  freeholders  of  the  township,  of  whom  at  least  six 
were  freeholders  of  the  borough  within  which  the  hotel  is 
situate.  The  application  was  presented  to  the  court  on  the 
opening  day  of  the  term,  and  a  license  was  granted  on  the 
following  day. 

Six  days  later  Adams,  the  respondent  herein,  presented  to 
the  Court  of  Common  Pleas  a  petition  setting  forth  that 
Vanaman's  application  was  not  recommended  by  twelve  free- 
holders, and  that  the  court  had  been  imposed  upon  in  the 
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granting  of  the  license.  Thereupon  a  rule  to  show  cause  was 
made  why  the  order  granting  the  license  should  not  be  recon- 
sidered, and  upon  the  return  of  this  rule  the  Court  of  Com- 
mon Pleas  made  the  order  revoking  the  license,  of  which  order 
reversal  is  now  sought. 

Upon  allowance  of  the  writ  of  certiorari  this  court  made 
an  order  calling  upon  the  judge  of  the  Court  of  Common 
Pleas  to  certify  the  facts  upon  which  he  based  his  decision 
revoking  the  license  and  the  substance  of  the  evidence  upon 
which  such  facts-  were  found. 

In  obedience  to  this  order  the  judge  has  certified  that  it 
was  proved  before  him  that  five  of  the  persons  who  signed 
Vanaman's  recommendation  were  not  freeholders,  and  that 
some  of  them  at  least  represented  to  Vanaman  that  they  were 
freeholders.  There  is  no  finding  by  the  Court  of  Common 
Pleas  that  Yanaman  was  guilty  of  any  fraud  in  the  matter. 
Upon  the  evidence  that  is  certified  we  should  have  difficulty 
to  find  fraud.  Moreover,  our  review  by  certiorari  is  limited 
to  questions  of  law,  and  it  is  not  for  this  court  to  seek  out 
grounds  upon  which  the  court  below  might  have  determined 
that  a  fraud  was  perpetrated  when  the  court  below  made  no 
finding  to  that  effect.  From  the  judge's  certificate  it  is  to  be 
gathered  that  his  decision  revoking  the  license  was  based  upon 
the  mere  fact  that  the  application  of  Vanaman  was  not  recom- 
mended by  a  sufficient  number  of  freeholders  to  warrant  the 
granting  of  a  license. 

By  previous  decisions  of  this  court  it  is  held  that  the  licens- 
ing body  cannot  revoke  a  license  after  the  day  upon  which  it 
is  granted,  except  for  statutory  causes  (Gen,  Stat,,  p.  1791, 
pi.  23 ;  p.  1813,  /?/.  140)  or  upon  the  ground  of  fraud.  Lantz 
v.  Iliglitsiowv ,  17  Vroom  102 ;  Decker  v.  Board  of  Excise,  28 
Td.  603. 

The  order  under  review  must  therefore  be  reversed.  Under 
the  circumstances,  however,  the  reversal  will  be  without  costs. 

And  since  the  want  of  a  recommendation  signed  by  a  sufiB- 
cient  number  of  qualified  freeholders  furnishes  a  ground  for 
this  court  to  review  on  certiorari  the  granting  of  a  license 
(Bachman  v.   Town  of  Phillipsbnrg ,  39   Vroom  552),  the 
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entry  of  the  order  of  reversal  herein  will  be  stayed  for  a  rea- 
sonable time  in  order  to  allow  the  present  respondent  or  other 
persons  interested  to  apply  for  a  certiorari  to  review  the  grant 
of  the  license  to  Vanaman. 


THE  CITY  OF  PERTH  AMBOY,  PROSECUTOR,  v.  EDWARD 
BARKER,  COLLECTOR  OF  THE  TOWNSHIP  OF  MADI- 
SON, IN  THE  COUNTY  OF  MIDDLESEX. 

Submitted  July  5,  1906— Decided  November  12,  1906. 

1.  Under  the  revised  Tax  law  of  1903  (Pamph.  L.,  p.  395,  §  3,  1[  2), 
which  exempts  "the  property  of  the  United  States  and  of  the 
State  of  New  Jersey,  and  of  the  respective  counties,  school  dis- 
tricts and  taxing  districts  when  used  for  public  purposes,"  prop- 
erty used  by  a  city  for  the  purpose  of  maintaining  and  operating 
a  public  water-supply  system  established  under  statutory  author- 
ity is  exempt  from  taxation. 
»  2.  The  exemption  clause  above  quoted  is  not  confined  in  its  effect  to 
property  located  within  the  bounds  of  the  municipality  that 
owns  it. 

3.  The  right  of  a  city  to  exemption  from  taxation  upon  property 
used  for  the  purposes  of  its  public  water-supply  system  is  not 
taken  away  by  the  fact  that  sales  of  surplus  water  are  made  to 
parties  outside  of  the  territorial  limits  of  the  city,  even  if  such 
sales  be  not  authorized  by  law. 


On  certiorari. 

Before  Justices  Hendkicksox,  Pitney  and  Trexchard. 

For  the  prosecutor,  Charles  C.  Hommann, 

For  the  respondent,  George  S.  Siher, 

The  opinion  of  the  court  was  delivered  by 
Pitney,  J.    The  commissioners  of  appeals  of  the  township 
of  Madison,  by  a  resolution  adopted  December  28th,  1905, 
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added  to  the  tax  duplicate  ceiiain  taxes,  to  be  collected  from 
the  city  of  Perth  Amboy,  upon  certain  real  and  personal 
property  owned  by  the  city  and  situate  within  the  township,* 
described  as  follows: 

1.  Ten  acres  of  land  (mentioning  the  bounds  thereof), 
upon  which  are  situate  four  dwellings,  a  power-house,  sheds 
and  railroad  tracks;  valued  at  $28,000. 

2.  One  hundred  acres  of  land  (mentioning  the  bounds 
thereof),  valued  at  $3,000. 

3.  "Personal  property,  including  railroad  tracks  and  ties 
and  other  personal  property,^'  valued  at  $1,000. 

A  transcript  of  this  resolution  having  been  furnished  by  the 
coiomissioners  to  the  collector  of  taxes  for  his  guidance,  the 
prosecutor  sued  out  this  writ  of  certiorari,  and  seeks  there- 
under to  set  aside  the  assessment,  on  the  ground  that  the 
property  in  question  was  used  for  public  purposes,  to  wit,  for 
its  public  water-supply  and  pumping  station,  and  is  therefore 
exempt  from  taxation. 

Tnder  the  former  Tax  law  (Gen,  Stat.,  p.  3320,  pi.  200),  an 
exemption  from  taxation  was  extended  to  "the  property  of  the 
counties,  townships,  cities  and  boroughs  of  this  state.'^  This* 
exemption  was  independent  of  the  use  to  which  the  property 
was  devoted.  Camden  County  v.  Washington  Township,  31 
Vroom  367;  S.  C,  32  Id,  695;  Newarh  v.  Bellville,  Id.  455; 
Hackettstoivn  v.  Mount  Olive,  34  Id.  191. 

By  the  revised  Tax  law  of  1903  (Pamph.  L.,  p.  395,  §  3, 
If  2),  the  exemption  is  of  "the  property  of  the  United  States 
and  of  the  State  of  Xew  Jersey,  and  of  the  respective  coun- 
ties, school  districts  and  taxing  districts  when  used  for  public 
purposes." 

Testimony  has  been  taken  herein  to  show  the  purposes  for 
which  the  property  in  question  was  used  at  the  time  the  as- 
sessment was  laid. 

From  this  evidence  we  find  that  the  one-hundred-acre  tract 
was  not  in  fact  used  for  public  purposes.  It  had  been  pur- 
chased for  the  purpose  of  providing  for  an  extension  of  the 
water-supply  system  of  Perth  Amboy,  but  had  not  as  yet 
been  devoted  to  that  purpose,  excepting  to  a  small  extent  and 
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temporarily,  some  time  prior  to  the  time  in  question.  This 
property  we  hold  not  to  be  exempt. 

The  first  tract,  called  ten  acres  in  the  assessment,  but  com- 
prising- in  fact  only  five  acres,  is  that  whereon  is  situate  the 
main  pump  works  of  the  public  water-supply  system  of  Perth 
Amboy,  by  means  whereof  water  from  a  pond  nearby,  and 
occasionally  the  water  from  certain  artesian  wells  that  are 
located  upon  another  part  of  the  five  acres,  is  driven  to  the 
city.  This  tract  we  find,  as  matter  of  fact,  was  used  for 
public  purposes,  if  the  water  works  themselves  constitute 
'^public  purposes,"  within  the  meaning  of  the  Tax  law.  It 
was  used  for  the  maintenance  and  operation  of  the  water- 
supply  system.  The  dwellings  were  and  are  likewise  devoted 
to  the  same  public  purpose,  they  being  occupied  by  the  engi- 
neers and  other  employes  engaged  upon  the  water  works ;  the 
same  is  true  of  the  power-house  and  sheds. 

It  is  argued  that  the  "public  purposes"  contemplated  in 
the  Tax  law  are  only  governmental  purposes,  strictly  so  called, 
and  not  such  as  are  carried  on  for  the  mere  convenience  of 
the  people  of  a  municipality  or  to  supply  some  personal  need, 
such  as  water,  light  or  the  like.  This,  we  think,  is  too 
narrow  a  view  of  the  exemption  clause,  our  opinion  being 
that  the  furnishing  of  a  general  water-supply,  when  author- 
ized by  statute  (as  admittedly  it  is  in  the  present  case),  is 
authorized  because  it  is  a  public  purpose,  and  that  land  held 
•  and  used  for  such  a  purpose  is  within  the  exemption.  Nor 
do  we  see  any  force  in  the  argument  that  under  the  Tax  law 
the  exemption  only  extends  to  lands  located  within  the  bounds 
of  the  municipality  that  owns  them.  If  this  were  the  extent 
of  the  exemption  it  would  have  a  very  narrow  limit,  for  so 
far  as  the  taxes  laid  by  such  municipality  itself  are  concerned 
ilii-  cx<*rnphou  would  bi'  of  no  practical  benefit;  any  taxes 
111  id  hy  \t  upon  its  own  property  would  be  paid  out  of  its 
own  treasiin'  ami  returned  into  the  same  treasury.  We  think 
fht'  iiuiin  purpose  of  the  exemption  clause  is  to  exonerate 
pr>^|w  rty  owned  by  one  municipality  or  taxing  district  from 
taxsition  lit  tlH'  hands  of  another  of  these  governmental 
ageneies, 

Vou  XLV.  9 
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The  only  remaining  question  is  whether  the  exemption  is 
forfeited  because  Perth  Amboy  sells  water  to  South  Amboy 
and  to  other  private  consumers  outside  of  its  own  territorial 
limits.  This  question,  we  think,  must  be  answered  in  the 
negative.  The  sales  of  water  outside  of  Perth  Amboy  are 
merely  incidental  to  the  general  public  purposes  for  which 
the  water  works  were  established  and  are  being  maintained 
and  operated  by  that  city.  If  the  sales  to  outside  parties  are 
not  authorized  by  law,  the  state  may  complain  through  the 
attoniey-general ;  but  in  our  view  such  use  of  the  surplus 
water  does  not  take  away  the  right  of  Perth  Amboy  to  ex- 
emption from  taxation  upon  the  property  that  is  used  pri- 
marily and  principally  for  the  public  purposes  of  that  city. 
See  Newark  v.  Verona  Township,  30  Vroom  94,  96;  Camden 
County  V.  Washington  Township,  31  Id,  367,  369;  S.  C, 
32  Id.  695. 

As  to  the  personal  property  the  evidence  is  somewhat  con- 
flicting. Our  finding  is  that  it  was  in  use  for  public  pur- 
poses. It  consisted  of  some  rails,  ties  and  other  material  for 
railroad  construction  that  had  been  brought  upon  the  so-called 
ten-acre  lot  for  the  purpose  of  building  a  switch  or  branch 
track  leading  from  a  main  line  of  railroad  nearby.  This 
branch  track  is  a  reasonable  appendage  to  the  pump  works, 
and,  like  those  works,  is  devoted  to  a  public  purpose.  We 
think  the  materials  deposited  upon  the  ground,  presently  to 
be  annexed  to  the  realty,  were  devoted  to  the  public  use  as 
clearly  as  they  would  be  when  built  into  the  finished  track. 

These  views  lead  to  an  affirmance  of  the  tax  upon  the  one 
hundred  acres,  and  a  reversal  of  the  tax  upon  the  so-called 
tract  of  ten  acres  and  upon  tiie  personal  property. 

Xo  costs  will  be  allowed. 
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JACOB   H.    KATZIN,    APPELLEE,   v.    REBECCA   JENNY,    AP- 
PELLANT. 

Submitted  July  5,  1906— Decided  November  12,  1906. 

Under  the  act  providing  for  appeals  from  City  District  Courts  to  the 
Supreme  Court  (PampK  L.  1902,  p.  565),  the  appellant  must 
bring  up,  with  the  state  of  the  case,  a  certified  transcript  of  the 
judgment  recoi-d  in  the  court  below. 


On  appeal. 

Before  Justices  Hendrickson,  Pitney  and  Tkbnchard. 

For  the  appellant,  Samuel  F.  Leber, 

For  the  t4)pellee,  James  M.  Trimble. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  The  briefs  deal  with  this  case  as  if  it  were 
an  appeal  from  a  District  Court  taken  pursuant  to  Pamph. 
L.  1902,  p.  565.  There  is  a  "state  of  the  case/^  from  which 
it  may  be  gathered  that  in  some  court  an  action  has  been 
brought,  a  trial  by  jury  had  and  a  verdict  rendered.  What 
court  entertained  the  action,  and  what  judgment  was  rendered 
therein,  are  not  made  to  appear. 

The  statute  referred  to  declares,  in  substance,  that  if  either 
party  in  any  action  or  proceeding  in  any  District  Court  estab- 
lished in  any  city  of  this  state  shall  be  dissatisfied  with  the 
determination  or  direction  of  such  District  Court  in  matters 
of  law,  such  party  may  appeal  to  the  Supreme  Court  upon 
ternii*  [ireseribed  m  the  tn^i.  Section  2  of  the  act  declares  that 
*'suL'h  tippeal  shall  be  in  i\\v  form  of  a  case  agreed  upon  by 
both  parties  or  their  nttormn-a/'  &c.  It  is  implied,  although 
not  expressed  in  the  act,  tliat  an  appeal  shall  not  be  taken 
until  after  final  jurl^tTi^^'nt  be  rendered  in  the  District  Court, 
and  that  the  record  of  thai  judgment  shall  be  transmitted  to 
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the  Supreme  Court,  together  with  the  state  of  the  case.  The 
function  of  the  state  of  the  case  is  to  set  forth  how  the  dis- 
puted legal  questions  arose  and  how  they  were  disposed  of  in 
the  court  below.  O'Donnell  v.  Weiler,  43  Vroom  142,  145. 
It  is  analogous  to  the  common  law  bill  of  exceptions.  But 
such  state  of  the  case  does  not  take  the  place  of  the  record  of 
the  judgment  that  is  under  review.  Such  record  should  be 
transmitted,  just  as  the  judgment  record  is  returned  pursuant 
to  writ  of  error  where  that  form  of  review  obtains,  to  the 
end  that  the  court  of  review  may  impress  its  own  judgment 
upon  the  record,  by  way  of  affirmance,  reversal  or  modifica- 
tion. In  Esshr  v.  Camden  and  Sitburbati  Railway  Co.,  42 
Id.  180,  182,  this  court  called  attention  to  the  fact  that  in 
an  appeal  taken  from  a  District  Court  under  the  act  of  1902 
the  failure  to  bring  into  this  court  the  record  of  the  judg- 
ment below  warranted  a  dismissal  of  the  appeal.  In  Boland 
v.  Kaveny,  Id.  488,  489,  it  was  said  that  a  transcript  of  the 
judgment  record  should  always  be  brought  up. 

In  the  present  case,  no  point  of  the  informality  having 
been  taken  in  the  brief  of  the  appellee,  an  opportunity  will 
be  allowed  to  the  appellant  to  perfect  her  appeal  by  bringing 
up  a  certified  transcript  of  the  judgment  record  in  the  court 
below.  If  this  be  done  within  thirty  days  the  cause  may  be 
placed  upon  the  list  de  novo  for  argument  at  the  next  term ; 
unless  the  appeal  be  thus  perfected  within  the  time  specified 
it  will  be  dismissed,  with  costs. 


JOHN    B.    DITNSTER    v.    BERNARDS    LAND    AND    SAND 
COMPANY. 

Argued  June   11,   1906— Decided   November   12,   1906. 

The  by-laws  of  a  corporation  organized  under  the  General  Corporation 
act  iPamph.  L.  1896,  p.  277)  provided  for  a  board  of  three 
directorR,  to  be  chosen  at  each  annual  meeting  of  the  stockholders. 
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and  to  hold  office  for  one  year,  and  until  the  election  of  their 
successors ;  fixed  the  date  of  the  annual  meeting,  and  provided 
that  special  meetings  of  the  stockholders  might  be  held  at  any 
time,  on  the  call  of  the  president  or  treasurer,  upon  three  days' 
notice  to  each  stockholder.  A  special  meeting  was  called  by  the 
president,  upon  notice,  *'to  transact  such  business  as  may  be 
properly  brought  before  said  meeting."  No  notice  was  given  that 
this  meeting  would  go  into  an  election  of  directors,  nor  did  such 
a  purpose  exist  at  the  time  the  notice  was  given.  The  meeting 
(having  been  adjourned  from  time  to  time)  proceeded  to  an  elec- 
tion of  directors  to  fill  vacancies. — Held  (assuming  that  the  by- 
laws conferred  the  power  to  call  a  special  meeting  of  stockholders 
for  the  election  of  directors  at  a  time  other  than  the  date  of  the 
annual  meeting),  that  the  election  as  held  was  void  because  not 
held  at  the  annual  meeting  of  stockholders,  nor  at  a  special  meet- 
ing called  for  the  purpose  on  notice  to  the  stockholders,  nor  by 
unanimous  consent. 


On  summaiy  investigation,  under  section  42  of  the  Gren- 
eral  Corporation  act  (Pamph.  L,  1896,  p,  291),  of  an  elec- 
tion of  directors. 

Before  Justices  Hendrickson,  Pitney  and  Trenchard. 

For  the  applicant,  Front  &  Prout. 

For  the  company,  Harry  V,  Osborne, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Upon  application  of  John  B.  Dutister,  a 
stockholder  of  the  Bernards  Land  and  Sand  Company,  this 
court  proceeded  in  a  summary  way,  under  section  42  of  the 
General  Corporation  act  {Pamph.  L.  1896,  />.  291),  to  in- 
quire into  the  matter  of  an  alleged  election  of  directors  of 
that  company,  held  April  18th,  1906. 

The  by-laws  of  the  corporation  establish  the  principal  office 
of  the  company  in  Jersey  City,  provide  for  a  board  of 
three  directors,  to  be  chosen  at  each  annual  meeting  of  the 
stockholders,  and  to  hold  office  for  one  year  and  until  their 
successors  are  elected,  and  declare  that  the  annual  meeting 
shall  be  held  on  the  second  Tuesday  in  September,  and  that 
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special  meetings  of  the  stockholders  may  be  held  at  any  time 
on  the  call  of  the  president  or  treasurer  upon  three  days^ 
notice  to  each  stockholder,  in  person  or  by  mail,  or  by  unani- 
mous consent. 

The  company  was  organized  in  August,  1899,  with  three 
stockholders,  viz.,  Spencer  B.  Doty  (who  died  April  9th, 
1903),  Frederick  Frambach  (who  died  April  10th,  1906), 
and  John  B.  Dunster.  Upon  Doty's  death  his  stock  passed 
to  his  daughter,  Mrs.  Clayton,  as  his  executrix. 

Some  time  prior  to  March  21st,  1906,  Frambach,  who  was 
president  of  the  company,  called  a  special  meeting  of  the 
stockholders,  to  be  held  on  that  date,  at  the  company*«  office 
in  Jersey  City.  The  purpose  of  the  meeting,  as  set  forth 
in  the  written  notice  thereof,  was  "to  transact  such  business 
as  may  be  properly  brought  before  said  meeting."  So  far 
as  appears,  the  only  stockholders  of  the  company  at  this  time 
were  Frambach,  Dunster  and  the  executrix  of  Doty.  Pre- 
sumably (although  this  does  not  clearly  appear),  Frambach 
and  Dunster  were  then  directors  of  the  company,  and  the 
only  surviving  directors. 

Assuming  that  it  was  within  the  power  of  the  president, 
under  the  by-laws,  to  call  a  special  meeting  of  stockholders 
for  the  election  of  directors  at  a  time  other  than  the  date  of 
the  annual  meeting  as  fixed  in  the  by-laws,  the  form  of  the 
notice  given  by  Frambach  was  not,  in  our  opinion,  such  as 
to  apprise  stockholders  that  the  special  meeting  would  go 
into  an  election  of  directors.  Indeed,  there  is  nothing  to 
show  that  any  such  purpose  existed  at  the  time  the  notice 
was  given. 

On  March  2l8t,  Dunster  and  Mrs.  Clayton  appeared  at  the 
office  of  the  company  pursuant  to  the  notice,  but  Frambach 
did  not  appear  by  reason  of  illness.  The  meeting  was  ad- 
journed until  March  28th,  and  on  that  date  a  further  ad- 
journment was  taken  until  April  11th.  Frambach  died  on 
the  10th.  Mrs.  Clayton  and  Dunster  having  met  on  the 
11th  pursuant  to  the  adjournment,  and  having  learned  of 
the  death  of  Frambach,  Mrs.  Cla}ion  desired  to  proceed  to 
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the  election  of  a  new  board  of  directors.  Dunster  refused 
to  consent  to  this,  nor  did  he  appoint  any  directors  to  fill 
vacancies.  The  meeting  was  adjourned,  however,  until  April 
18th,  and  on  this  date  an  election  of  directors  was  proceeded 
with,  in  the  absence  of  Dunster,  and  without  his  consent. 
Those  who  participated  in  the  election  appear  to  have  been 
Mrs.  Clayton  and  certain  others  to  whom  she  had  transferred 
a  part  of  the  Doty  stock,  and  a  Mr.  Marion,  who  was  present 
as  representing  the  estate  of  Frarabach;  in  what  capacity  he 
represented  it  does  not  appear. 

We  think  this  election  was  void,  because  not  held  at  the 
annual  meeting  of  stockholders  nor  at  a  special  meeting 
called  for  the  purpose  on  notice  to  the  stockholders,  nor  with 
their  unanimous  consent. 

It  appears,  however,  that  the  election,  informal  though  it 
was,  was  participated  in  by  stockholders  who  represented  a 
vei7  large  majority  (one  hundred  and  seventy-five  shares 
out  of  two  hundred  and  twenty-five)  of  the  stock  of  the  com- 
pany, and  that  they  were  actuated  by  what  they  believed  to  be 
the  necessity  of  choosing  directors  to  protect  the  interests  of 
the  company  as  against  Dunster  himself.  The  order  setting 
aside  the  election  will  therefore  be  made,  without  costs. 


GLADYS  L.  FITCH  v.  CENTRAL  RAILROAD  COMPANY. 
Argued  June  5,  1906— Decided  November  12,  1906. 

1.  Thi*  ditty  of  a  railroad  company  with  reference  to  its  stations 
ttJid  platforms  m  lem  onerous  and  exacting  than  its  duty  with 
rpferencp  to  Ub  roadbe^I  and  rolling  stock. 

2*  A  rAUroacl  company  ig  not  negligent  merely  because  there  is  ice 
upon  B  Rtntion  piiitform.  Whether  it  is  negligent  depends  on 
wliHher  it  nJlow'^  nn  nn riiasonable  time  to  elapse  before  cleaning 
Uw  plAtform. 


Op  error  to  the  TTnion  Circuit. 
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Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  defendant  in  error,  William  D,  Wolfskeil, 

For  the  plaintiff  in  error,  Sherrerd  Depue, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  plaintiff  below  slij^ed  and  fell  on  an  icy 
platform  at  the  Roselle  station  of  the  defendant,  while  on 
her  way  to  a  train.  She  recovered  a  judgment,  which  is  now 
before  us  for  review. 

According  to  her  evidence,  it  was  slippery  everywhere  the 
morning  of  the  accident;  there  had  been  a  storm  during  the 
night  of  sleet  or  rain;  the  streets  were  in  a  freezing  condi- 
tion; she  did  not  know  whether  it  rained  and  froze  after  it 
came  down  or  whether  it  froze  as  it  came  down.  She  knew 
of  the  danger  of  slipping,  and  told  her  companion  not  to 
hurry  for  the  train.  There  was  no  snow,  but  only  ice  on  the 
platform.  She  did  not  know  when  the  storm  stopped,  but 
thought  it  must  have  l>een  at  seven  o'clock,  because  at  the 
time  she  got  out  it  was  not  raining  or  snowing.  When  asked 
whether  it  snowed  between  seven  o'clock  and  the  time  of  the 
accident,  she  answered,  "Xo,  not  that  I  know."  The  injury 
happened  at  eight-twenty-three  o'clock  in  the  morning. 

On  the  part  of  the  defendant,  it  was  proved,  and  not  con- 
troverted, that  the  platform  had  been  cleaned  and  sanded 
between  seven  and  eight  o'clock,  and  several  witnesses  testified 
that  the  sleet  continued  until  after  the  injury  to  the  plaintiff, 
and  caused  ice  over  the  sand. 

The  duty  of  a  railroad  company  with  reference  to  its  sta- 
tions and  platfonns  is  less  onerous  and  exacting  than  its  duty 
with  reference  to  its  roadbed  and  rolling  stock.  The  care  is 
commensurate  with  the  risk,  and  the  risk  of  injury  is  much 
less  in  the  former  case  than  in  the  latter.  Moreland  v.  Bos- 
ton Railroad  Co.,  141  Mass.  31:  6  N.  E.  Bep.  225;  Kelley 
V.  Marthattau  Uailwaf/  Co.,  112  N.  Y.  443;  20  N.  E.  Rep. 
383. 
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The  railroad  company  is  not  negligent  merely  because  there 
is  ice  upon  a  station  platform,  or  even  upon  the  steps  of  its 
ears.  Proud  v.  Philadelphia  and  Reading  Railroad  Co.,  35 
Vroom  702. 

Whether  it  is  negligent  depends  on  whether  it  allows  an 
unreasonable  time  to  elapse  before  cleaning  the  platform. 

In  the  Proud  case,  Kelley  v.  Manhattan  Railway  Co.  was 
cited  as  pertinent.  That  was  a  case  where  a  passenger  slipped 
upon  ice  on  the  steps  of  an  elevated  railroad  station  in  Xew 
York  City  an  hour  and  a  half  after  the  storm  had  ceased. 
It  is  true  that  the  hour  in  the  Kelley  case  was  before  daylight, 
and  in  that  respect  it  differs  from  the  present  case. 

We  do  not  mean  to  decide  that  where  a  railroad  company 
allows  that  length  of  time  to  elaptJe  after  the  cessation  of  a 
storm  before  cleaning  its  platform,  no  jury  question  is  ever 
presi»nted.  Each  case  must  be  governed  by  its  own  circum- 
stances. In  the  present  case  the  testimony  of  the  plaintiff 
as  to  the  hour  when  the  storm  ended  is  quite  uncertain,  and 
of  little  weight  compared  with  the  testimony  on  the  part  of 
the  defendant,  and  her  testimony  that  it  did  not  snow  after 
seven  o'clock,  to  her  knowledge,  fails  to  contradict  the  evi- 
dence to  the  contrar^^  The  fact  that  the  platform  had  been 
cleaned  and  sanded  shortly  before  the  accident  shows  that  the 
defendant  was  exercising  reasonable  care.  It  would  have 
bf-en  quite  useless  to  clean  and  sand  the  platform  again  as 
long  as  ice  continued  to  form. 

The  court  erred  in  refusing  to  direct  a  verdict  for  the  de- 
fendant, and  the  judgment  must  be  reversed. 
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J.  MASSEY  RHIXD  v.   WILLIAM  G.  FREEDLEY   ET  AL. 
Argued  June  7,  1906— Decided  November  12,  190<i. 

1.  The  plaintiff,  a  sculptor,  contracted  with  defendants,  operMora 
of  a  marble  quarry,  for  blocks  of  marble  of  certain  jsise,  sawed  in 
a  certain  way,  of  tone  and  cbaractei*  suited  ior  carving  of  figures 
for  a  «aiBed  hBildiag  to  be  btaiit  <yf  marble,  a  sample  of  which 
was  fumisfced  the  quarrymen.  Held,  that  the  tone  and  character 
of  the  marble  was  a  matter  of  description  and  warranted,  and 
that  marble  not  answering  that  description  might  properly  be 
rejected  by  the  plaintiff. 

2.  The  plaintiff  did  not  lose  his  right  to  reject  marble  not  answering 
the  description  merely  by  doing  sufficient  jwork  upon  it  to  enable 
him  to  discover  the  defects,  which  wejse  latent. 

3.  Where  a  vendor  fails  to  deliver  jb^mmAs  in  accordance  with  his  con- 
tract, and  they  cannot  be  pi:oeured  in  the  market,  and  the  vendee 
is  obliged  to  procure  ^bev  goods,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  price  of  the  nearest 
substitute  procurable. 


On  rule  to  show  cause. 

Before  Gummere^  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  defendant  in  error,  Wendell  J,  Wright  (Edmund 
W.  Wakelee,  on  the  brief). 

For  the  plaintiff  in  error,  Mr.  Besson  (Lewis,  Besson  & 
Stevens). 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  case  was  tried  before  the  court  without 
a  jury ;  the  court  found  in  favor,  of  the  plaintiff  and  allowed 
a  rule  to  show  cause.  The  objection  that  the  verdict  was 
against  the  weight  of  the  evidence  seems  to  be  properly  before 
us ;  the  objection  to  the  rule  of  damages  adopted  by  the  court 
involves  a  legal  question  which  was  not  presented  to  the  court 
below,  and  therefore  is  not  now  the  subject  of  review.  Mills 
V.  Mott,  30  Vroom  15 ;  Jackson  v.  Traction  Company,  Id.  25. 
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The  court  found  that  the  contract  was  contained  in  the 
plaintilf's  letter  of  April  24th,  1902,  as  accepted  by  the  letter 
of  defendant's  agent,  April  26th,  1902.  Xo  other  finding 
seems  admissible.  The  testimony  as  to  the  conversations,  if 
admissible  at  all,  related  only  to  preliminary  negotiations, 
and  did  not  affect  the  terms  of  the  contract  as  made  by  the 
correspondence.  That  contract  was  to  furnish  sixteen  blocks 
of  best  Dorset  marble,  tone  and  character  suited  for  the  carv- 
ing of  the  figures  for  a  building  of  white  West  Rutland 
marble.  The  size  of  blocks  was  specified  and  they  were  to  be 
sawed  on  two  sides.  Subsequently  the  number  of  blocks  was 
changed  to  eighteen.  Eleven  blocks  were  furnished,  of  which 
seven  were  accepted  by  the  plaintiff  and  four  rejected.  If 
the  defendant  ever  tendered  any  other  blocks  in  fulfillment  of 
the  contract  they  were  rejected  as  not  in  accordance  with  the 
contract.  The  judge  found  that  there  was  no  tender,  but 
we  think  it  unnecessary  to  consider  that  question,  for  reasons 
which  will  appear. 

It  is  now  argued  by  the  defendant  that  the  contract  was 
only  for  best  Dorset  marble,  and  that  there  is  no  proof  that 
the  marble  furnished  or  tendered  was  not  best  Dorset  marble. 
This  argument  overlooks  a  material  term  of  the  contract — 
that  the  tone  and  character  of  the  marble  was  to  be  suited 
for  the  building  in  question ;  a  sample  of  the  stone  used  was . 
furnished  by  the  plaintiff  to  the  defendant.  The  plaintiff  was 
a  sculptor;  the  defendant  operated  a  marble  quarry ;  the  blocks 
were  still  to  be  quarried  and  sawed,  for  a  special  purpose  that 
was  disclosed.  Under  such  circumstances  the  buyer  has  no 
opportunity  to  inspect;  he  necessarily  relies  upon  the  seller 
to  comply  with  the  contract,  and  the  seller  holds  himself  out 
a&  competent  to  furnisli  goods  adapted  to  the  particular  pur- 
pose. The  reasons  for  the  rule  of  caveat  emptor  are  not  ap- 
plicable to  such  a  ease,  and  accordingly  the  authorities  hold 
that  there  is  an  implied  warranty  of  fitness.  Hoe  v.  San- 
hotfh  31  N,  }\  552  (1860) ;  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S\  108  (1884)  ;  Drummond  v.  Van  Ingen,  12  App. 
Cm,  n4;  56  /../.,  Q.  B.  563  (1887). 

Thej^  were  cases  where  a  manufacturer  undertook  to  supply 
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goods  of  his  own  manufacture,  but  the  same  reasoning  applies 
to  a  quarryman  who  undertakes  to  get  out  blocks  of  marble 
for  a  certain  purpose;  his  control  of  the  quality  of  the 
marble  is  not  as  great  as  the  manufacturer's  control  of  his 
product,  but  he  must  exercise  a  choice  of  the  marble  quarried 
so  as  to  enable  him  to  comply  with  his  contract. 

It  in  not  necessary,  however,  in  the  present  case,  to  resort 
to  tlie  implied  warranty,  for  by  the  express  terms  of  the 
contract  suitability  in  tone  and  character  for  the  particular 
building  was  made  a  matter  of  description,  and  in  effect  this 
was  a  warranty.    Wolcott  v.  Mount,  7  Vroom  262. 

The  evidence  that  the  rejected  blocks  were  not  suited  in 
tone  and  character  for  the  purpose  intended  was  ample  to 
justify  the  court's  finding  on  that  point. 

It  is  said,  however,  that  after  the  receipt  of  the  four  re- 
jected blocks  the  plaintiff  did  some  work  upon  them,  and  this 
is  urged  a?  evidence  of  an  acceptance;  but  the  work  seems 
to  have  been  no  more  than  was  necessarv  in  order  to  deter- 
mine the  character  of  the  stone,  and  ceased  as  soon  as  its 
unfitnesjs  was  discovered,  and  notice  was  then  given  the  de- 
fendant's agent. 

Although  the  propriety  of  the  court's  ruling  as  to  damages 
is  not  presented  by  any  request  to  find  or  by  any  exception  to 
the  rule  adopted,  we  have  considered  that  question  also  and 
find  no  error. 

Marble  of  the  quality  and  size  requinnl  was  not  procurable 
in  the  Dorset  region,  and  the  plaintiff  procured  what  he 
needed  at  Rutland.  The  Rutland  marble  is  said  to  have  been 
of  a  In^tter  quality  and  more  expensive  than  the  best  Dorset 
marble,  but  there  is  evidence  justifying  an  inference  that  one 
of  the  defendants  suggested  that  a  substitute  be  procured 
at  one  of  the  Rutland  quarries,  and  that  it  was  in  pursuance 
of  this  suggestion  that  the  plaintiff  bought  to  meet  his  needs. 

The  measure  of  damages  in  such  a  case  is  the  difference 
bptM'een  the  contract  price  and  the  value  of  the  goods;  this 
value,  in  the  case  of  goods  procurable  in  the  market,  is  the 
market  price:  but  when  there  is  no  market,  the  value  is  de- 
termined by  the  price  of  the  best  (i.  e.,  the  nearest)  substitute 
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procurable.    Hinde  v.  Liddell,  L,  R,,  10  Q.  B,  265  (1875) ; 
Benj.  Sales  {oth  Eng,  ed.)  987. 

We  find  nothing  in  the  case  to  justify  us  in  setting  aside 
the  findings  of  the  trial  judge,  and  the  rule  must  be  dis- 
charged. 


ALBERT  M.  WHILT  v.  PUBLIC  SERVICE  CORPORATION  OF 
NEW  JERSEY. 

Argued  June  7.  1906— Decided  November  12,  19(X). 

1.  The  plaintiff,  a  passenger  on  a  street  car,  alighted  for  the  purpose 
of  taking  another  car,  and,  in  passing  to  the  rear  of  the  first  car, 
came  in  contact  with  the  chain  running  down  from  the  rear  dash 
to  the  end  of  the  fender  and  was  injured.  The  fender,  contrary 
to  the  usual  custom  as  to  rear  fenders,  was  down.  Held,  that  the 
facts  did  not  justify  an  inference  of  negligence  on  the  part  of 
the  street  railway  company. 

2.  The  street  railway  company  is  bound  to  the  exercise  of  a  reason- 
able judgment  and  due  care  and  skill,  but  it  is  not  to  be  con- 
demned as  negligent  merely  because  the  event  that  happened 
would  have  been  avoided  if  its  judgment  had  been  different. 


On  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  plaintiff,  Hoivard  Carrow  (William  Early,  on  his 
brief). 

For  the  deft-mlaot,  Kdw<vrd  Amhler  Armstrong. 

The  opinion  of  thr  court  was  delivered  by 

SwAY2E,  J,  TIr"  phiiniiff  was  a  passenger  on  a  street  car 
nmi  alighted  for  the  purpoae  of  transferring  to  another  car. 
!!♦'  l\it(J  a  tickc't  entitlini*'  bim  to  passage  upon  the  second  car, 
but  to  reach  that  car  hi^rl  Xa  walk  a  block  to  another  street,  as 
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seems  to  have  been  permissible  tinder  the  rules  of  the  de- 
fendant. After  he  alighted  the  car  moved  on.  He  waited 
until  he  thought  the  car  was  out  of  his  way,  then  looked  to 
see  if  there  was  a  team  coming  after  the  car,  and  if  there  was 
a  car  on  the  other  track ;  he  looked  ahead,  saw  nothing,  came 
in  contact  with  the  chain  running  down  from  the  rear  dash 
to  the  end  of  the  fender  and  was  injured.  The  oar  was 
lighted ;  there  was  a  light  in  the  hood  over  the  place  where  the 
conductor  stands  and  the  street  was  lighted.  It  is  usual  for 
street  cars  having  a  fender  at  each  end  to  have  the  rear 
fender  fastened  up ;  in  this  case  it  was  down.  There  was  no 
other  proof  of  negligence. 

The  only  question  presented  is  whether  the  fact  that  the 
rear  fender  was  down,  contrary  to  the  usual  custom,  is  suflS- 
cient  to  justify  an  inference  of  negligence.  We  think  it  is 
not.  A  fender  is  a  usual  appendage  of  a  street  car,  intended 
to  promote  the  safety  of  travelers  upon  the  highway.  In 
some  states  it  is  required  by  statute.  Whether  the  street 
railway  company  shall  have  a  fender  at  one  end  only  or  at 
both  is  a  matter  of  detail  in  the  construction  of  its  cars  which 
ought  to  be  left  to  the  reas<Hiable  judgment  of  the  managers. 
It  may  reasonably  be  thought  advisable  to  have  fenders  at 
each  end  rather  than  a  movable  fender  to  be  transferred  from 
one  end  to  the  other  as  necessity  requires.  Whether  a  rigid 
and  immovable  fender  is  likely  to  sen-e  the  public  safety 
better  than  a  movable  fender  is  also  a  matter  upon  which 
men  may  reasonably  differ.  It  may  well  be  that  a  rigid 
fender  will  better  sen^  the  purpose  intended  than  a  movable 
one.  So,  too,  the  company  may  fairly  think  that  the  danger 
of  a  fender  becoming  loose  and  falling,  in  case  it  is  fastened 
up,  is  greater  than  the  danger  to  be  apprehended  from  a 
fender  that  is  always  down.  It  is  bound  to  the  exercise  of  a 
reasonable  judgment  and  of  due  care  and  skill,  but  it  is  not 
to  be  condemned  as  negligent  merely  because  the  event  that 
happened  would  have  been  avoided  if  its  judgment  had  been 
different.  The  underlying  principle  is  in  effect  the  same  as 
in  Iloff  V.  \Yef(t  Jersey  Jlailroad  Co..  16  Vroom  201.  In  a 
case  ver\*  similar  to  the  present  the  Supreme  Court  of  Massa- 
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chusetts  reached  a  like  result.  Gargan  v.  West  End  Street 
Railway  Co.,  176  Mass.  106;  57  N.  E.  Rep.  217. 

The  fact  that  it  was  usual  to  have  the  fender  down  has  an 
important  bearing  upon  the  question  of  the  care  exercised  by 
the  plaintiff  himself,  but  is  not  suflBcient  to  justify  an  infer- 
ence of  negligence  on  the  part  of  the  defendant.  To  hold 
that  such  a  change  justified  an  inference  of  negligence  would 
subject  the  defendant  to  the  peril  of  being  held  negligent 
whenever  it  made  an  improvement  in  the  construction  or  man- 
agement of  its  cars. 

There  should  have  been  a  nonsuit,  and  the  rule  must  be 
made  absolute. 


THE    STARKE   ADVERTISING   AGENCY   v.    ALFRED 
ADAMS.    JUNIOR. 

Argued  November  7,  1906— Decided  November  22,  1906. 

Notwithstanding  Pamph.  L.  1894,  p.  346,  requiring  foreign  corporations 
to  establish  a  principal  office  and  appoint  an  agent  upon  whom 
process  may  be  served,  the  venue  of  an'action  brought  by  a  foreign 
corporation  in  the  county  of  its  principal  office  against  a  resident 
of  another  county  is  subject  to  change  to  the  county  of  defendant's 
residence. 


On  motion  to  change  venue. 

Before  Justices  Hendricksox,  Swayze  and  Trenchard. 

For  the  motion,  Clarence  L.  Cole, 

Coniru,  Ilennf  F.  Slotikwell. 

The  npinicm  of  the  court  was  delivered  by 

Sway;sh»  J.  This  ia  a  motion  to  change  the  venue  from 
Camden  eountj.  where  the  plaintiff,  a  foreign  corporation, 
has  its  office,  to  Atlantic  county,  where  the  defendant  resides. 
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The  defendant  insists  that  the  plaintiff  has  no  residence  in 
this  state."  It  does  not  appear  where  the  cause  of  action  arose. 

If  the  question  were  new  in  this  court  there  would  be  much 
to  be  said  in  favor  of  tlie  plaintiff's  contention  that  what  is 
held  to  be  a  residence  for  the  purpose  of  service  of  process 
upon  a  foreign  corporation  when  it  is  defendant  (Ooldmark 
V.  Magnolia  Metal  Co.,  36  Vroom  341)  ought  to  be  held  a 
residence  for  the  purpose  of  enabling  it  to  lay  the  venue  in 
the  county  where  its  principal  office  is  situate  when  it  is 
plaintiff.  Although  a  corporation  cannot  be  said,  in  strict 
legal  language,  to  reside  in  any  particular  county,  its  resi- 
dence for  the  purpose  of  determining  the  proper  venue  may 
fairly  be  considered  as  being  in  the  place  where  its  principal 
office  is.    Thorn  v.  Central  Radlroad  Co.,  2  Butcher  121. 

That  case,  however,  was  a  case  of  a  domestic  corporation, 
and  this  court  has  recently  changed  the  venue  where  the 
plaintiff  was  a  foreign  corporation.  Delaware,  Lackawanna 
and  Western  Railroad  Co.  v.  North  Jersey  and  Pocono  Moun- 
tain Ice  Co.,  3n  Vroom  524. 

We  see  no  difference  between  the  case  of  a  railroad  com- 
pany and  an  ordinary  business  corporation.  Both  are  recog- 
nized as  having  the  right  to  transact  business  in  New  Jersey, 
both  are  subject  to  the  process  of  our  courts.  The  chief 
difference  prior  to  the  act  of  1894  (Pamph.  L.,  p.  346)  was 
in  the  facility  with  which  process  might  be  served.  It  waa 
not  difficult  to  find  an  officer,  director,  agent,  clerk  or  engi- 
neer of  a  railroad  company;  it  was  sometimes  difficult  to 
find  one  of  these  officials  of  an  ordinary  business  corporation. 
Hence  the  necessity  of  the  act  requiring  the  latter  class  to 
establish  a  principal  office  and  appoint,  an  agent  upon  whom 
procojis  might  be  served.  Ft  does  not  follow  that  the  foreign 
corporation  should  be  treated  as  a  resident  of  the  county 
where  its  office  is  established,  when  a  railroad  company  is  not 
treated  as  a  resident  of  the  county  where  its  terminal  is 
situated. 

Xo  other  reason  is  urged  for  retaining  the  venue  in  Cam- 
den county. 

Following  the  precedent  above  cited,  we  think  this  motion 
must  be  granted. 
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JAMES    B.    SWING,    TRUSTEE,    v.    CONSOLIDATED    FRUIT 
JAR    COMPANY. 

Submitted  February  Term,  1906 — Decided  June  11,  1906. 

1.  A  declaration,  which  avers  that  an  insolvent  corporation  of  an- 
other state  was  duly  incorporated,  is  not  demurrable  because  it 
fails  to- aver  specifically  compliance  with  the  statutory  provisions 
of  that  state. 

2.  In  a  declaration  which  avers  that  the  court  of  the  domicile  of  a 
foreign  mutual  insurance  company  authorized  the  receiver  to  sue 
for  assessments  and  fixed  the  percentage  of  assessment,  the  actual 
amount  being  fixed  by  the  receiver,  it  is  not  necessary  to  aver 
that  the  amount  of  the  assessment  was  determined  by  the  directors 
of  the  company.    Meley  v.  Whitaker,  32  Vroom  602,  followed. 

3.  In  a  suit  by  the  receiver  of  a  foreign  mutual  insurance  company 
to  recover  assessments  needed  to  pay  losses,  the  proceedings  of 
the  courts  of  the  domicile  of  the  corporation  are  binding  upon 
members  of  the  company  so  far  as  they  concern  the  administra- 
tion of  its  affairs. 


On  demurrer  to  declaration. 

Before  Justices  Garrison,  Garretson  and  Swayze. 

For  the  plaintiff,  Robert  Adrain. 

For  the  defendant,  Theodore  B  Booraem, 

The  opinion  of  the  court  was  delivered  by 

SwAV2E,  J,  This  ie  a  suit  by  the  receiver  of  a  mutual 
ipeuranee  company,  iueorporated  in  Ohio,  to  recover  assess- 
ments against  a  policyholder,  made  under  authority  of  the 
Supreme  Conrfc  of  that  state  in  insolvency  proceedings  at  the 
suit  of  the  attomey-gcn^TJil.  The  declaration  avers  that  the 
insolvent  eompflny  waj=  duly  incorporated  under  the  laws 
of  Ohio;  that  thoFe  laws  provided  that  every  person  who 
effects  insurance*  becfim.e  a  member  of  the  company  and 
bound  to  pay  for  losses  nnrl  necessary  expenses  in  proportion 
to  the  original  amount  of  his  deposit  note  or  contingent 


14C  NEW  JEKSEY  SUPREME  COURT. 


Swing  V.  Ck)iisolidated  Fruit  Jar  Co.  H  N.  J,  L, 


liability;  that  the  directors  should  settle  and  determine  the 
sum  to  be  paid  by  the  members,  and  publish  the  same  in 
such  manner  as  they  might  choose  or  as  the  by-laws  pre- 
scribed ;  that  the  sum  should  be  paid  within  thirty  days  after 
publication  of  the  notice;  that  upon  failure  of  the  members 
to  pay  the  directors  might  sue  for  and  recover  the  whole 
amount  of  contingent  liability.  The  declaration  then  avers 
that  the  defendant  procured  insurance  and  received  and  ac- 
cepted from  the  insolvent  company  certain  policies  of  insur- 
ance, wliich  are  specifically  set  forth,  and  thereby  became 
legally  bound  to  pay  its  due  proportion  of  losses  and  expenses, 
and  such  assessments  as  should  thereafter  be  made  for 
the  said  losses  and  expenses;  then  follows  an  averment  of 
the  insolvency  proceedings  in  Ohio  and  the  appointment  of 
the  plaintiflE  as  trustee  for  the  creditors  and  stockholders, 
and  a  further  avennent  that  the  Ohio  court  decreed  that  the 
defendant  was  liable  for  its  just  proportion  of  the  losses  and 
expenses,  and  that  its  contingent  liability  was  five  times  the 
annual  premiums  as  specified;  that  the  plaintiff  was  given 
full  power  and  authority  to  -sue  for  and  collect  the  assess- 
ments when  thirty  days  should  have  elapsed  after  due  notice, 
and  to  sue  for  all  moneys  due  the  insurance  company,  and 
to  adjust  and  pay  all  debts  and  liabilities  of  the  company; 
then  follows  a  statement  of  the  percentages  assessed  on  the 
various  policies,  and  an  averment  of  the  amount  of  the  de- 
fendant's just  proportion,  and  of  due  notice  of  the  assess- 
ment to  the  defendant. 

Some  of  the  causes  of  demurrer  rely  upon  the  failure  of 
the  declaration  to  show  a  compliance  by  the  insurance  com- 
pany with  certain  provisions  of  the  Ohio  statutes  necessary 
to  constitute  a  mutual  insurance  company,  but  since  the 
demurrer  admits  the  allegation  that  it  was  duly  incorporated, 
it  is  no  objection  that  the  declaration  fails  to  set  out  the 
various  steps  necessary  to  constitute  such  due  incorporation. 
The  requirement  that  the  assured  should  assume  its  liability 
iu  wj-iting  was  of  this  character;  such  a  written  assumption 
of  liability  was  for  the  benefit  of  the  corporation,  to  afford 
evidence  of  its  assets ;   the  liability  itself  arose  from  a  subse- 
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quent  section  of  the  act,  which  imposed  the  liability  upon 
every  person  who  effected  insurance.  The  provision  requir- 
ing the  company  to  fix  by  its  by-laws  the  amount  of  the 
contingent  liability  seems  to  have  been  of  like  character;  it 
is  contained  in  the  section  providing  for  the  requirements 
for  incorporation,  and  not  in  the  section  which  establishes 
the  liability  of  the  person  effecting  insurance,  and  although 
the  assessment  might  depend  upon  the  amount  of  this  contin- 
gent liability  the  declaration  shows  that  the  contingent  lia- 
bility as  fixed  by  the  court  did  not  exceed  the  amount  at 
which  the  board  of  directors  was  authorized  to  fix  it,  and  the 
rule  adopted  by  the  court  was  uniform,  being  five  times  the 
annual  premium. 

The  'giving  of  a  deposit  note  does  not  seem  to  have  been 
made  by  the  Ohio  statute  a  prerequisite  to  liability  on  the 
part  of  the  assured. 

Other  causes  of  demuiTcr  set  up  the  failure  of  the  directors 
of  the  insurance  company  to  determine  the  amount  of  the 
assessment.  This,  however,  seems  unnecessary.  Even  if  the 
defendant  was  not  so  far  a  party  to  the  proceedings  in  the 
Supreme  Court  of  Ohio  that  it  is  precluded  from  question- 
ing the  amount  of  the  assessment  (Hankins  v.  Glenn,  131 
U.  S.  319;  Cumberland  Lumber  Co,  v.  Clinton  Hill  Lumber 
Co,,  12  Dick,  Ch,  Rep,  627),  nevertheless  it  is  bound  to  pay 
an  assessment  made  by  the  receiver.  Meley  v.  Whitaker,  32 
Vroom  602.  In  that  case  the  authority  of  the  receiver  to 
make  the  assessment  was  deduced  from  his  statutory  power 
to  sue;  in  the  present  case  his  power  to  sue  is  averred  to 
have  been  given  by  the  decree  of  the  Ohio  court;  but  the 
different  source  of  the  power  does  not  prevent  the  application 
of  the  reasoning  in  Meley  v,  Whitaker.  Xor  does  the  fact 
that  the  percontag*:^  to  be  assessed  upon  the  several  policies 
was  fixed  by  the  court  and  not  by  the  receiver  differentiate 
ihh  ca^;  the  actual  amount  in  dollars  and  cents  does  not 
seem  to  have  been  fixL*f]  by  the  court,  and  the  assessment, 
however  made,  is  suJficiently  shown  to  have  been  adopted 
bv  the  receiver,  who  gavp  notice  in  accordance  therewith. 
Thwe  cansiderations  dispose,  also,  of  the  objection  that  the 
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defendant  was  not  a  party  to  the  Ohio  proceedings.  More- 
over, those  proceedings,  so  far  as  they  concern  the  adminis- 
tration of  the  affairs  of  the  insolvent  company,  are  binding 
upon  members  of  the  company.  As  the  writer  of  this  opinion 
has  elsewhere  said:  "It  would  be  quite  impossible  for  the 
courts  of  many  different  jurisdictions  to  detennine,  each  for 
itself,  the  amount  of  money  required  to  be  raised  upon  sub- 
scriptions or  premium  notes  in  order  to  satisfy  the  debts  of 
the  corporation;  a  just  distribution  of  the  burden  of  in- 
debtedness can  be  secured  only  by  an  administration  of  the 
corporate  affairs  by  the  courts  of  the  state  which  created  the 
corporation.  Under  this  rule  everyone  has  his  day  in  court. 
He  is  not  personally  bound  by  the  adjudication  of  the  foreign 
tribunal;  it  is  still  open  to  him  to  show  that  he  was  not  a 
policyholder,  that  he  had  paid  in  full,  that  he  had  been 
released,  that  he  had  an  offset."  The  decree  of  the  foreign 
tribunal  is,  however,  "conclusive  as  to  the  fact  that  an  assess- 
ment is  necessary  as  to  the  amount  of  money  required  to  be 
raised  by  the  assessment  and  as  to  the  pro  rata  of  each  policy.'^ 
Stock-ley,  Receiver,  v.  Perry,  36  N.  J,  L,  J,  4,  9. 

We  think  none  of  the  causes  of  demurrer  assigned  are  suffi- 
cient; the  demurrant  is  confined  to  those  causes,  and  the 
plaintiff  is  entitled  to  judgment. 


STATE   V.    SAMUEL   E.    RENNER. 

Artfued  November  12,  1906— Decided  November  22,  1906. 

1.  In  an  indictment  under  the  act  of  1898  relating  to  libels  {Pamph. 
L.,  p.  476),  it  is  essential  to  charge  that  the  matter  is  libelous 
and  untrue  in  fact. 

2.  An  indictment  which  charges  that  the  defendant  willfully  deliv- 
ered and  transmitted  to  the  publisher  of  a  newspaper  for  publi- 
cation a  libelous  statement,  untrue  in  fact,  in  the  following 
words :  **To  whom  it  may  concern :  Public  notice  is  hereby 
given  that  the  undersigned  intends  to  apply  to  the  legislature  of 
the  State  of  New  Jersey,  now  in  session  at  the  capitol,  in  the  city 
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of  Trenton,  N.  J.,  for  'the  passage  of  an  act  or  bill,  the  general 
object  of  which  will  be  the  consolidation  of  the  borough  of  Fair- 
view,  in  the  county  of  Bergen,  with  the  borough  of  Cliffside,  in 
the  county  of  Bergen,  into  one  municipality,  to  be  known  as  the 
borough  of  Fairview,  and  to  be  governed  under  the  general  laws 
concerning  boroughs  now  in  force  in  New  Jersey.  Dated  Febru- 
ary 23d,  1906.  George  E.  Dods,  August  E.  Neumann."  fails  to 
charge  a  crime  in  the  absence  of  any  averment  of  circumstances 
which  would  make  the  publication  libelous  and  of  any  innuendoes 
of  a  defamatory  meaning. 


On  motion  to  quash  indictment. 

Before  Justices  Hendrickson,  Swayze  and  Trenchard. 

For  the  motion,  J,  EmU  Walscheid, 

Contra,  Ernest  Koester. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  indictment  in  this  case  has  been  removed 
into  this  court  by  certiorari  and  the  defendant  now  moves 
to  quash. 

The  charge  is  that  the  defendant  willfully  delivered  and 
transmitted  to  the  publisher  of  a  newspaper  (who  is  named), 
for  publication,  a  libelous  statement,  untrue  in  fact,  con- 
cerning August  E.  Neumann,  in  the  following  words :. 

"To  Whom  It  May  Concern: 

''Public  notice  is  hereby  given  that  the  undersigned  in- 
tt-Tids  to  apply  to  th*i  legislature  of  the  State  of  New  Jersey, 
now  in  se^ion  at  the  capitoK  in  the  city  of  Trenton,  X.  J., 
for  tilt*  pAs^gti  nf  an  act  or  bill,  the  general  object  of  which 
wid  be  the  consolidation  of  the  borough  of  Fairview,  in  the 
tautity  of  B<?rgon,  with  the  borough  of  Cliffside,  in  the 
connty  of  Bergen,  into  one  municipality,  to  be  known  as  the 
borough  of  Pairviewj  and  to  be  governed  under  the  general 
laws  concerning  boroughs  iifiw  in  force  in  New  Jersey. 
^'DsitHtl  F^brui^i-y  23il,  lOiKL 

"George  E.  Dods, 
"August  E.  Neumann," 
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and  that  the  statement  was  published  at  the  instance  of  the 
defendant. 

The  indictment  is  framed  under  the  act  of  1898  relating  to 
libels  (Pamph.  L.,  p,  476),  which  enacts,  so  far  as  is  now 
material,  that  any  person  who  willfully  delivers  or  transmits 
to  the  publisher  of  a  newspaper  for  publication  therein  any 
libelous  statement,  untrue  in  fact,  and  secures  the  actual 
publication  of  the  same,  is  guilty  of  a  misdemeanor. 

It  is  essential  to  the  crime  denounced  by  the  act  that  the 
statement  should  be  libelous  and  untrue  in  fact.  If  the 
indictment  on  its  face  fails  to  show  these  requisites  it  cannot 
be  sustained. 

No  special  circumstances  are  set  forth  which  would  make 
the  publication  libelous;  there  are  no  innuendoes  of  any 
defamatory  meaning  to  the  words.  We  are  left  to  find  a 
defamatory  sense  from  the  face  of  the  alleged  publication 
alone.  We  are  unable  to  find  it.  For  aught  we  can  see  from 
this  indictment,  the  publication  of  such  a  notice  may  have 
been  a  very  praiseworthy  act,  intended  only  to  give  public 
notice  of  an  application  to  the  legislature  for  the  enactment 
of  a  statute  in  the  public  interest. 

^'When  that  which  is  termed  a  libel  does  not  necessarily, 
upon  the  face  of  it,  import  a  libel,  it  is  requisite  to  connect 
it  with  certain  facts,  by  way  of  inducement,  in  order  that, 
so  explained,  it  may  amount  to  a  libel,  and  that  there  may 
be  sufficient  certainty  that  what  is  therein  stated  relates  to 
the  plaintiff."    State  v.  Mott,  16  Vroom  494. 

We  are  puzzled,  also,  by  the  averment  that  the  publication 
is  untrue  in  fact.  The  only  meaning  we  can  spell  out  of 
this  averment  is  that  the  notice  was  never  actually  signed 
by  both  Dods  and  Neumann,  but  we  are  unable  even  to  guess 
whether  thei  pleader  meant  to  aver  that  neither  signed  it,  or 
that  Neumann  did  and  Dods  did  not,  or  vice  versa. 

We  think  the  indictment  on  its  face  fails  to  show  any 
crime.  It  is  therefore  quite  unnecessary  to  consider  whether 
the  act  of  1898  is  constitutional. 

Let  the  indictment  be  quashed. 
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CHARLES   W.   WILKINS   v.   STANDARD  OIL  CO. 

Argued  June  0,  1906— Decided  November  12,  190G. 

The  plaintiff's  claim  that  his  injuries  were  due  to  an  explosion  of 
gasoline  delivered  by  defendant  by  mistake,  in  place  of  water- 
white  oil,  is  not  sustained  by  the  proofs. 


On  rule  to  show  cause. 

Before  Gummere,  Chief  Justice/  and  Justices  Garrison 
and  SwAYZE. 

For  the  plaintiff,  John  W.  Wescott. 

For  the  defendant,  Thomas  E.  French. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  plaintiff  seeks  to  recover  damages  for 
injuries  caused  by  an  explosion,  which  he  attributes  to  gaso- 
line. The  defendant's  liability  is  rested  upon  the  theory 
that  it  delivered  gasoline  in  place  of  water-white  kerosene 
oil,  which  the  plaintiff  had  bought.  The  proof  is  circum- 
stantial only,  and  the  only  question  is  whether  the  facts 
proven  justified  a  submission  of  the  case  to  the  jury. 

The  oil  was  bought  December  5th,  1902,  of  the  driver  of 
a  tank  wagon  of  the  defendant,  and  seventy  gallons  were 
carried  from  the  wagon  through  the  storeroom  of  the  plaint- 
iff in  open  pails  holding  ^\^ii  gallons  each;  two  pails  were 
earrird  at  n  time,  making  ^even  trips  necessary.  The  store- 
room was  twenty  by  thirty  f*3et  in  size,  heated  by  a  stove. 
The  oil  was  poured  into  a  drip  pan  at  the  rear  of  the  store, 
from  whirh  it  ran  through  a  pipe  in  the  floor  to  a  tank  of 
one  hundred  and  thirty- five  gallons  capacity,  located  in  the 
t't^ijar.  So  attentioTi  was  attracted  by  any  odor  of  gasoline 
dnring  the  process  of  dtliviTv,  although  the  testimony  shows 
that  it  has  a  marked  and  distinguishable  pungent  odor  and 
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was  necessarily  carried  through  a  small  storeroom  and  close 
to  persons  who  were  likely  to  recognize  the  odor  of  gasoline. 
Among  other  sales  of  oil  from  the  tank  made  during  the 
day  were  sales  to  Morris  and  Lodge,  two  customers  of  the 
plaintiff.  Mrs.  Morris  testified  that  upon  lighting  her  lamp 
it  flamed  up  and  there  was  a  peculiar  blue  flame;  Mrs. 
Lodge  that  she  used  the  oil  in  four  lamps  and  the  flame  was 
such  that  seven  lamp  chimneys  on  two  lamps  broke  in  the 
course  of  a  few  days,  but  it  was  shown  that  her  husband 
nsod  the  same  oil  for  kindling  fires,  just  as  he  had  used 
kerosene,  without  noticing  any  difference,  and  the  whole  five 
gallons  bought  by  them  was  used  in  the  ordinary  way  with- 
out any  difficulty  other  than  the  breaking  of  the  seven  lamp 
chimneys. 

The  seventy  gallons  delivered  to  the  plaintiff  was  a  part 
of  six  hundred  and  thirty-five  gallons  in  the  tank  wagon,  all 
of  which  was  sold  to  customers  of  the  .defendant  on  the  same 
day  in  varying  quantities,  as  their  needs  required.  Several 
of  these  customers  were  produced  and  testified  that  they  had 
had  no  complaints  of  the  oil. 

After  the  explosion  a  considerable  quantity  of  the  oil 
remained  in  the  tank  in  defendant's  cellar,  apparently  un- 
affected by  the  explosion,  and  this  oil  was  taken  shortly  after 
the  explosion  to  a  new  store  in  charge  of  the  plaintifPs 
brother;  it  was  tried  and  seemed  all  right,  and  part  of  it 
was  used  by  them  for  lighting  and  part  sold  to  their  cus- 
tomers for  the  same  purpose.  There  is  no  proof  of  any 
injurious  effects  resulting  from  the  use  of  this  oil.  Xo  one 
seems  to  have  taken  a  sample  for  analysis. 

The  storeroom  was  lighted  by  two  gasoline  lamps  and  one 
keros?ne  lamp;  the  latter  was  at  the  rear  of  the  store  near 
the  drip  pan  through  which  the  oil  was  delivered  to  the  tank 
in  the  cellar,  and  near  a  pump  used  to  draw  oil  from  the 
tank  when  needed  for  sale.  The  plaintiff  dealt  also  in  gaso- 
line, which  was  stored  outside  the  building.  Upon  shelves 
in  the  rear  of  the  storeroom  were  small  quantities  of  black 
powder  and  of  smokeless  powder. 

The  explosion  occurred  late  in  the  afternoon,  just  as  the 
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plaintiff  was  in  the  act  of  lighting  the  kerosene  lamp  with 
an  ordinary  match.  One  of  the  gasoline  lamps  had  been 
lighted  shortly  before — the  plaintiff  says  three  minutes — 
and  a  naked  flame  from  alcohol  in  a  little  cup  under  the 
burner  had  been  used  for  a  minute  or  a  minute  and  a  half 
for  the  purpose  of  heating  the  gasoline  and  no  explosion  had 
occurred.  All  the  lamps  hung  about  five  and  a  half  feet 
from  the  floor. 

We  think  the  evidence  is  sufficient  to  justify  an  inference 
that  the  explosion  was  due  to  gasoline,  but  not  sufficient  to 
justify  an  inference  of  liability  on  the  part  of  the  defendant, 
and  that,  on  the  contrary,  the  evidence  shows,  almost  to  the 
point  of  demonstration,  that  what  was  delivered  by  the  de- 
fendant's driver  was  not  gasoline,  but  kerosene.  The  salient 
points  are  as  follows : 

1.  The  positive  evidence  of  the  driver  and  the  man  who 
helped  him  load  the  tank  wagon  that  it  was  loaded  with 
kerosene  only. 

2.  The  absence  of  proof  of  complaint  from  any  other  cus- 
tomer to  whom  oil  was  sold  out  of  the  same  bulk  of  six  hun- 

•dred  and  thirty-five  gallons,  and  the  proof  from  several 
customers  that  they  had  sold  it  as  kerosene  without  having 
a  complaint.  Had  it  been  gasoline,  someone  would  surely 
have  detected  the  odor. 

3.  The  subsequent  use  of  what  was  left  of  the  oil  in  the 
plaintiff's  tank  and  its  sale  by  the  plaintiff's  brother  to  cus- 
tomers as  kerosene  is  very  cogent  evidence  that  it  was  actually 
kerosene. 

4.  The  use  of  some  of  the  oil  by  Lodge  for  kindling  fires 
^itliDiit  hi^  fliseovf'riitir  any  difference  from  the  kerosene  he* 
Imd  pri*vioiisi1y  \mu],  jind  without  any  injury  from  its  use, 
>ind  the  \\H*  of  tiie  ro^t  of  the  five  gallons  for  lighting  with- 
out any  tronhli*  o\('r|>t  the  breaking  of  seven  lamp  chimneys. 

.1.  The  flbs**nu<^  nl  {f^^timony  of  any  noticeable  odor  as  the 
all  was  curried  in  jind  emptied  into  the  drip  pan  or  at  any 
time  during  the  duv, 

tL  Tlir  finiiTiistiincPS  of  the  explosion  itself.  The  testi- 
iiuiiiy  of  expurts  on  Imth  sides  is  that  tlie  vapor  of  gasoline 
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is  heavier  than  the  atmosphere  and  sinks.  If  it  had  been 
possible  for  the  vapor  which  caused  the  explosion  to  rise 
from  the  tank  in  the  cellar  by  diffusion  through  the  pump 
and  the  drip  pan,  which  seems  very  improbable  in  view  of 
the  specific  gravity  of  the  vapor,  it  is  difficult  to  explain  why 
the  explosion  did  not  occur  until  the  plaintiflE  was  in  the  act 
of  lighting  the  lamp,  or  why  it  did  not  run  to  the  tank  and 
there  cause  combustion.  The  gasoline  lamp  had  been  first 
lighted,  and  if  gasoline  had  been  diffused  through  the  atmos- 
phere the  explosion  would  probably  have  occurred  then.  If, 
however,  the  gasoline  vapor  came  from  the  kerosene  lamp 
which  might  have  been  filled  with  gasoline  by  mistake,  the 
vapor  in  falling  would  meet  the  lighted  match  and  the  ex- 
plosion would  be  accounted  for. 

The  failure  of  either  party  to  take  a  sample  for  analysis 
of  the  oil  left  in  the  tank  is  unaccountable.  If  any  argu- 
ment is  to  be  drawn  from  that  failure  it  must  be  adverse  to 
the  plaintiff,  for  he  had  the  opportunity  and  the  right  to 
take  the  sample.  The  defendant,  if  it  had  the  opportunity, 
which  does  not  clearly  appear,  had  no  right  to  take  the 
plaintiff's  property. 

Upon  the  whole  case,  we  think  the  plaintiff  failed  to  prove 
any  liability  on  the  part  of  the  defendant.  The  rule  must 
therefore  be  made  absolute. 


CATHERINE  GALLAGHER,  BY  HER  NEXT  FRIEND,  v.  PUB- 
LIC SERVICE  CORPORATION  OF  NEW  JERSEY. 

Submitted  March  23,  190^— Decided  November  12,  1900. 

In  an  action  brought  bj'  a  little  girl  two  years  and  seven  months  old, 
who  had  lost  a  leg  by  the  negligence  of  a  trolley  company,  it  was 
error  for  the  trial  justice  to  refuse  to  notice  a  request  by  defend- 
ants to  charge  that  the  jury  could  not  allow  any  compensation 
for  the  loss  of  the  earning  capacity  of  the  child  until  she  reaches 
her  majority. 
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On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted. 

Before  Justices  Fort,  Garretson  and  Reed. 

For  the  rule,  Edward  Amhler  Armstrong, 

Contra,  Howard  Carrow, 

The  opinion  of  the  court  was  delivered  by 

Reed^  J.  Catherine  Gallagher,  an  infant  two  years  and 
seven  months  old,  was  struck  by  a  trolley  car  of  the  defending 
company,  and  was  injured  so  as  to  compel  two  operations  of 
her  left  leg  above  the  knee. 

When  struck  by  the  trolley  car  the  child  was  attempting 
to  cross  the  street,  and  we  think  it  was  a  clear  case  for  the 
jury  upon  the  question  whether  the  company  and  its  agents 
were  negligent  in  their  equipment  and  management  of  the 
car.    The  jur}*  returned  a  verdict  of  $10,000  for  the  plaintiff. 

The  counsel  for  the  defendant  insists  that  there  was  error 
in  the  failure  of  the  trial  justice  to  charge  two  request^.  The 
sixth  request  was  this :  "In  assessing  damages  the  jury  must 
take  into  consideration  that  whatever  is  allowed  is  paid  now, 
and  will  be  increased  by  interest  accumulation  until  the  child 
reaches  her  majority.^'  This  request  was  obviously  based 
upon  a  ruling  in  the  case  of  Hackney  v.  Delaware  and  Atlan- 
tic Telegraph  and  Telephone  Co,,  40  Vroom  335,  in  which 
Mr.  Justice  Fort,  in  speaking  for  the  Court  of  Errors  and 
Appeals,  said  that  "the  language  of  the  trial  judge  did  not 
take  into  ateoiint  the  fact  that  the  widow  and  next  of  kin 
won  It!  come  into  the  present  possession  of  the  fund  with  the 
future  income  thereof,  and  that  what  the  plaintiff  was  entitled 
to  recover  wae  a  eapitiil  fund,  so  to  speak,  which  would  repre- 
sent a  present  vahie  for  all  the  pecuniary  loss  which  would  fall 
upon  the  widow  and  next  of  kin  by  the  premature  taking  off 
of  the  intestate/' 

'rhe  lan^agt*  of  the  cliarge  in  that  case  was  such  as  may 
havt*  led  the  Jury  to  Hunk  there  was  to  be  no  discount  from 
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the  damages  occurring  in  the  future,  although  they  were  to 
be  presently  paid.  Tlie  charge  directed  the  jury  to  find  what 
the  deceased  would  have  earned  if  he  had  lived,  and  then  foot 
up  the  amount  and  state  it  in  their  verdict. 

In  the  charge  in  the  present  case  there  was  nothing  said 
to  direct  the  jury  to. add  up  all  the  damages  and  to  return 
the  result.  The  general  language  of  the  charge  respecting 
damages  was  not  criticisable.    - 

There  are  many  considerations  which  may  be  taken  into 
account  by  a  jury  in  assessing  damages  in  a  case  of  this  kind, 
which  considerations  may  be  entirely  proper  for  the  counsel 
to  discuss  and  for  the  court  to  charge,  but  which  do  not  in- 
volve any  legal  proposition.  The  request,  it  is  perceived,  did 
not  ask  the  court  to  charge  upon  this  point  distinctly.  The 
request  seems  directed  to  the  point  that  inasmuch  as  the 
parents  of  the  child  were  liable  for  the  support  of  the  child 
during  her  minority,  the  amount  of  the  verdict  in  the  mean- 
time would  be  in  the  hands  of  a  guardian,  without  liability 
of  diminution,  and  would,  during  a  period  of  over  eighteen 
years,  be  increased  by  the  amount  of  accrued  interest. 

While  it  would  have  been  entirely  proper  for  the  trial 
court  to  allude  to  this  phase  of  the  case,  it  would  not  have 
been  proper  to  charge  this  request  without  modification,  for 
there  was  no  certainty  that  the  fund  would  be  so  increased 
by  the  interest  accumulation.  The  parents  might  die,  or  be- 
come disabled  to  provide  for  the  girl,  and  so  the  application 
of  the  income  frpm  the  fund  to  the  support  of  the  girl  might 
become  necessarv';  so  it  cannot  be  said  that  the  court  was 
obliged  to  charge  the  request  in  the  language  in  which  it  was 
framed,  even  if  it  should  be  regarded  as  stating  a  legal  propo- 
sition. 

It  is,  however,  further  insisted  that  the  trial  justice  com- 
mitted (»rror  in  failing  to  charge  the  fifth  request,  which  was 
this:  ^'In  this  case  the  jury  cannot  allow  any  compensation 
for  the  loss  of  earning  capacity  of  the  child  until  she  reaches 
her  majority."  The  trial  court  failed  to  notice  this  request. 
What  the  court  said  respecting  the  loi^s  of  earning  power  of 
the  child  was  this:     "It  is  not  only  the  eaniing  of  money 
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you  have  to  consider;  it  is  not  only  the  capacity  to  earn 
money — how  far  that  is  diminished — ^but  a  person  has  a 
natural  right,  not  only  a  right  to  earn  his  living,"  but  a  right 
to  the  enjoyment  of  living."  And  then,  again:  "So  you 
are  to  consider  not  only  what  lack  of  earning  capacity  would 
come  within  the  measure  of  damages  in  a  case  like  this,  but 
also  what  amount  of  deprivation  you  believe  would  occur  to 
such  a  plaintiff  as  this  in  the  endeavor  to  ascertain  what  simi 
of  money  will  make  it  up/' 

The  loss  of  the  future  earnings  resulting  from  the  in- 
capacity caused  by  the  defendant  was  thus  left  without  limi- 
tation, as  to  time,  as  a  factor  in  estimating  damages. 

Xow,  it  is  obvious  that  unless  the  father  emancipates  the 
child  before  its  majority,  or  relinquishes  the  right  to  the 
child's  earnings,  he  alone  will  have  the  right  to  them  during 
her  period  of  infancy.  Xothing  appearing  to  show  that  he 
had  in  any  way  relinquished  such  right,  there  seems  to  be  no 
reason  why  the  father,  on  the  heels  of  this  verdict,  cannot 
bring  an  action  against  the  company  for  the  loss  of  services 
and  recover  for  the  diminution  of  the  wage-earning  ability 
of  the  infant,  caused  by  the  defendant.  McGee  v.  Holland, 
3  Dtttcher  86;  Wilton  v.  Middlesex  Railroad  Co.,  125  Mass, 
130. 

In  the  face  of  the  request,  we  think  the  trial  court  should 
have  cautioned  the  jury  not  to  include  in  its  return  the  loss 
of  the  wage-earning  ability  of  the  girl  while  still  an  infant. 
The  rule  to  show  cause  should  be  made  absolute. 
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THE  STATE,  EX  REL.  FRANK  J.  HIGGINS,  v.  FRANK  T. 
LOCKWOOD,  CLERK  OF  THE  HUDSON  COUNTY  BOARD 
OF  ELECTIONS,  AND  THE  HUDSON  COUNTY  BOARD  OF 
ELECTIONS. 

Argued  at  June  Term,  l^OG— Decided  July  20,  1906. 

The  copy  of  the  registry  list  filed  with  the  county  board  of  election  is 
a  public  record,  and  a  writ  of  mandamus  will  go  to  the  custodians 
of  such  record  to  compel  them  to  permit  a  voter  to  inspect  and 
copy  the  same  under  reasonable  regulations. 


On  rule  to  show  cause  why  a  writ  of  mandamus  should  not 
go  to  respondents  directing  them  to  permit  the  relator  to 
inspect  and  take  copies  of  the  registry  lists  used  in  the  fall 
election  of  1905,  in  the  county  of  Hudson,  and  now  on  file 
in  the  custody  of  the  Hudson  county  board  of  election. 

Before  Justices  Fort  and  Reed. 

For  the  relator,  J.  Merritt  Lane. 

For  the  respondents,  J.  Emil  Walscheid  and  James  C. 
Clark. 

The  opinion  of  the  court  was  delivered  by 

Rebd^  J.  The  relator  is  a  citizen  of  New  Jersey  and  a  legal 
voter  in  Hudson  county.  Frank  T.  Lockwood  is  clerk  of  the 
Hudson  county  board  of  elections,  which  board  is  composed 
of  four  citizens  of  Hudson  county.  The  testimony  taken 
to  be  used  upon  the  return  of  this  rule  clearly  discloses  that 
the  relator  was  refused  permission  to  inspect  and  make  copies 
of  the  registration  lists  in  the  custody  of  the  Hudson  county 
board  of  elections,  after  another  person  had  been  directed 
to  cease  making  copies  by  order  of  one  of  the  members  of 
the  board.  The  intention  of  at  least  two  members  of  .this 
board  of  four  to  forbid  such  inspection  and  copying  is  too 
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manifest  for  further  discussion.  The  question  is  then  pre- 
sented whether  Mr.  Higgins,  as  a  citizen  and  voter,  has  a 
right  to  make  such  inspection  and  take  copies  of  the  said 
registry  lists. 

Section  15  of  the  **Act  to  regulate  elections"  (Pamph,  L. 
1898,  pp.  237,  242)  directs  that  the  county  board  of  elections 
in  each  county  shall  cause  to  be  made  a  complete  register  of 
all  the  legal  voters  of  the  respective  counties.  Section  22 
of  this  act  respects  the  registration  in  cities  of  over  forty 
thousand  people,  and  provides  that  on  the  day  after  the  com- 
pletion of  the  registration  of  voters  one  copy  shall  be  de- 
livered by  the  chairman  to  the  county  board  of  elections,  to 
be  filed  by  them;  one  copy  shall  be  posted  in  said  district 
fop  public  inspection,  and  one  copy  shall  be  retained  by  the 
judge  for  use  by  the  district  board  on  the  day  of  election. 

In  the  registration  in  districts  outside  of  cities  of  over 
forty  thousand  population  a  copy  of  the  completed  register  is 
to  be  filed  with  the  clerk  of  the  township,  city  or  other  mu- 
nicipality within  which  such  election  district  may  be  situated; 
and  on  the  day  succeeding  the  completion  of  the  register  a 
copy  is  to  be  delivered  to  the  county  board  of  elections,  to 
be  filed  by  them,  as  mentioned  in  respect  to  the  preceding 
registration. 

So  in  respect  to  the  registration  in  other  municipalities. 
The  provision  is  that  a  copy  of  the  revised  and  corrected 
register  shall  be  filed  with  the  county  board  of  elections.  The 
registration  under  the  act  of  1898  contained  the  names  and 
residences  of  the  eligible  voters  of  the  election  district. 

In  1903  (Pamph.  L.,  p.  603)  there  was  passed  a  supple- 
ment to  the  preceding  statute,  which  supplement  is  known 
lis  the  Priinary  Election  act.  This  act  provides  that  pri- 
maries uf  all  political  parties  shall  be  held  at  the  same  time; 
that  the  elections  shall  hi}  held  substantially  as  general  elec- 
tions for  members  of  ^j-^s^mbly  are  conducted,  with  ballot- 
boxes,  ofifichil  ballots,  rugii^try  lists  and  polling-booths.  Sec- 
tion 13  <]f  this  act  enacts  that  any  voter  who  shall  vote  in 
ImUot-hoxes  for  one  political  party  at  any  primary  election 
held  under  the  act  shall  not  be  allowed  to  vote  in  ballot- 
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boxes  of  another  political  party  at  the  next  thereafter  suc- 
ceeding primary  election.  It  further  provides  that  said  board 
of  registry  and  election  shall  indicate  on  the  registry-book 
the  first  letter  of  the  name  of  the  political  party — as,  for 
example,  writing  the  letter  "D"  for  the  Democratic  part}', 
the  letter  "R"  for  the  Republican  party  and  the  letter  "P" 
for  the  Prohibition  party.  So  it  is  perceived  that  since  this 
act  of  1903  came  into  existence  the  registry  list,  in  addition 
to  the  names  and  residences  of  the  eligible  voters,  has  also 
opposite  the  name  of  such  of  these  persons  as  voted  at  the 
primary  held  on  the  first  day  of  the  meeting  for  registration, 
a  letter  indicating  for  what  party  delegate  or  candidate  he 
voted  at  tlie  primary. 

The  purpose  of  the  required  registration  of  voters  is,  of 
course,  to  prevent  fraudulent  voting,  and  the  purpose  of  the 
feature  last  named  is  clearly  manifest.  The  purpose  is  to 
prevent  persons  not  affiliated  with  a  political  party  from 
assisting  in  foisting  upon  such  party  undesirable  candidates 
or  candidates  not  the  choice  of  the  party  itself. 

That  the  whole  scheme  for  registration,  including  this  fea- 
ture, is  a  matter  of  concern  to  every  citizen,  seems  too  obvious 
for  discussion.  It  seems  impossible  to  think  of  a  matter 
which  interests  every  citizen  of  a  representative  government 
more  profoundly  than  this.  And  this  transcript,  for  the  pres- 
ervation of  which  the  legislature  has  provided,  is  one  upon 
which  the  entire  plan  of  foiling  the  attempt  to  vote  illegally, 
either  at  a  general  or  a  primary  election,  rests.  The  con- 
tents of  this  filed  paper  is  of  the  highest  public  interest. 
That  every  citizen  and  voter  of  Hudson  county  is  concerned 
in  the  manner  in  which  candidates  shall  be  voted  for  in  that 
county,  and  in  which  candidates  shall  be  selected  for  popular 
election,  is  manifest.  The  citizen  and  voter  has  certainly 
quite  as  much  interest  in  the  contents  of  these  registration 
lists  as  any  citizen  has  an  interest  in  the  filed  applications 
for  licenses  to  sell  liquor,  the  right  of  a  citizen  to  inspect 
which  was  adjudged  in  Ferry  v.  Williams,  12  Vroom  332. 

The  public  character  of  registration  lists  and  the  right 
of  a  citizen  to  inspect  them,  when  moved  by  proper  motives. 
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has  been  adjudged  wherever  the  question  has  been  mooted. 
State,  ex  rel,  Thomas,  v.  Hohlitzelle,  85  Mo,  620;  Clay  v. 
Ballard,  87  Va,  787. 

But  it  is  said  that  while  this  may  be  true  as  a  general  rule, 
yet  the  relator  here,  under  the  policy  of  our  election  laws,  has 
no  standing  to  ask  for  leave  to  inspect  and  copy  these  lists, 
because  the  only  purpose  disclosed  is  to  enable  the  relator,  or 
someone  for  him,  to  challenge  the  right  of  those  proposing 
to  vote  at  the  next  primary.  It  is  pointed  out  that  no  one 
can  challenge  but  members  of  the  election  boards  or  agents 
appointed  by  the  chairman  of  the  county  committee  of  each 
political  party.    Sections  13  and  25  of  the  act  of  1903,  supra. 

But  it  is  to  be  observed  that  aside  from  the  right  of  any 
voter  to  equip  the  challenger  with  infonnation  by  which  the 
challenges  can  be  more  readily  and  accurately  made,  there 
are  other  features  of  the  act  which  require  the  vigilance  of 
the  voter.  For  instance,  section  21  of  the  act  just  mentioned 
provides  that  a  member  of  one  party  shall  not  sign  a  petition 
purporting  to  endorse  any  person  for  delegate  or  candidate  for 
another  part}'.  The  detection  of  such  an  act  is  not  only  open 
to,  but  a  duty  cast  upon  every  citizen,  and  the  information 
offered  by  the  filed  registration  is  an  instrument  for  such 
detection. 

It  is  also  objected  that  the  number  of  names  upon  all  the 
registrv^  lists  on  file  with  the  county  board  is  so  numerous 
that  it  is  impracticable  to  make  copies  of  them  all.  So  far 
as  appears,  however,  there  does  not  exist  any  other  copy  of 
the  registration  lists  which  can  be  inspected  and  copied  with 
less  interference  with  the  public  service  than  can  those  lodged 
with  the  respondents.  The  copy  which  section  22  of  the  act 
of  1898  directs  to  be  posted  for  public  inspection  in  the 
place  of  registnitio]!  waa  to  be  used  only  for  the  purpose  of 
the  on^uin^T  election,  aiul  no  provision  was  made  for  its  pres- 
ervation after  serving  that  purpose.  So  of  the  other  copy 
directed  to  be  retained  by  the  judge  of  elections  for  the  use 
of  the  dii^trict  board  on  e]i:?ction  day.  The  only  copy  directed 
to  be  filed  is  that  delivered  by  the  chairman  of  the  election 
districts  to  the  eoimty  hoard  of  elections. 

YoL.  SLY.  11  r^        T 
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It  is  again  objected  that  the  right  of  the  relator  or  others 
named  by  him  to  inspect  and  copy  the  registry  lists  may  result 
in  the  alteration  of  that  list  by  the  change  of  a  letter  indi- 
cating the  party.  Such  danger,  however,  which  exists  in  some 
degree  when  any  public  record  is  open  to  examination  by  the 
public,  cannot  be  permitted  to  defeat  the  right  of  inspection. 
It  will,  however,  induce  the  court  to  minimize  the  danger  of 
any  such  tampering  with  this  record  by  surrounding  the 
times  and  places  of  inspection  with  reasonable  surveillance. 

We  think  the  relator's  right  to  inspect  and  make  copies  is 
entirely  clear,  but  under  reasonable  regulations — first,  the 
inspection  and  copying  should  be  between  the  hours  of  nine 
o'clock  in  the  morning  and  five  o'clock  in  the  evening,  and 
at  times  when  the  boards  of  election  are  not  in  session  actu- 
ally using  the  book«:  second,  that  the  county  board  has  a 
right  to  place  some  person  to  guard  the  books  while  being 
copied  or  inspected,  or,  if  more  than  three  persons  are  copy- 
ing, to  employ  two  persons  to  guard  the  books,  and  that  the 
relators  shall  pay  each  of  the  persons  so  appointed  the  sum 
of  $3  per  day. 

The  rule  to  show  cause  is  made  absolute. 


THE   STATE,   EX   RBL.  JOHN   BUMSTED,   RELATOR,   v. 
ARCHIBALD  M.  HENRY. 


THE  STATE,  EX  REL.  GEORGE  W.  DECKER,  RELATOR,  v. 
PHILIP  J.  DAUDT. 

Argued  at  June  Term,  1906— Decided  August  11,  1900. 

Section  5  of  the  act  of  1906  (Pamph,  L.,  p.  199)  provides  that  in  all 
instances  where  excise  commissioners  are  now  by  law  appointed 
by  the  mayor  or  other  governing  body  of  any  municipality,  such 
commissioners  shall  be  appointed  by  the  Court  of  Common  Pleas 
in  the  county  in  which  such  municipality  is  located.  Held,  that 
the  legislation  is  unconstitutional  because  special  and  regulative 
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of  the  internal  affairs  of  cities.  It  is  special  because  it  selects 
for  classification  only  such  excise  commissioners  as  were  then 
ftp^inted,  without  including  those  who  were  elective.  It  is  fur- 
ther speml  in  narrowing  the  class  of  appointive  functionaries  to 
such  as  are  now  appointed,  regardless  of  the  possible  coming  into 
existence  of  similar  appointive  officers  in  the  future. 


These  are  two  informations  in  the  nature  of  writs  of  quo 
warranto  instituted  by  two  members  of  the  excise  board  of 
Jersey  City,  appointed  as  such  by  the  mayor  of  said  city, 
under  the  provisions  of  Pamph.  L.  1903,  p.  369.  The  writs 
are  sued  out  against  the  defendants,  who  were  appointed 
by  the  Court  of  Common  Pleas  of  Hudson  county  to  succeed 
the  relators  as  excise  commissioners,  the  appointments  being 
made  by  the  Court  of  Common  Pleas  of  Hudson  county  under 
color  of  the  provisions  of  the  last  section  of  the  act  of  1906. 
Pamph,  L,,  p.  199. 

Demurrers  have  been  filed  to  the  informations  and  issues 
joined  thereon. 

Before  Justices  Fort,  Reed  and  Trenchabd. 

For  the  relators,  J,  Merritt  Lane. 

For  the  defendant  Archibald  M.  Henry,  John  W.  Queen, 

For  the  defendant  Philip  J.  Daudt,  Howard  R.  Cruse, 

The  opinion  of  the  court  was  delivered  by 

Seed,  J.  The  right  of  the  defendants  to  hold  the  positions 
of  excise  commissioners  is  challenged  upon  this  single  ground, 
namely,  that  the  fifth  section  of  the  act  of  1906,  supra,  under 
the  claimed  authority  of  which  section  the  appointment  of  the 
defendants  was  made  by  the  Court  of  Common  Pleas  of 
Hudson  county,  is  unconstitutional  legislation.  The  section 
the  validity  of  which  is  thus  put  in  question  reads  as  follows : 

^^5.  Hereafter,  in  all  instances  where  excise  commissioners 
are  now  by  law  appointed  by  the  mayor  or  governing  body  of 
any  municipality  in  this  state,  such  commissioners  shall  be 
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appointed  by  the  Court  of  Common  Pleas  of  the  county  in 
which  such  municipality  is  located,  and  the  term  of  office  of 
all  such  excise  commissioners  now  holding  oflBce  shall  cease 
and  terminate  at  the  expiration  of  twenty  days  after  this 
act  takes  effect,  and  the  appointment  first  made  under  this 
act  shall  be  to  fill  the  unexpired  term  of  such  excise  com- 
missioners." 

The  vices  which  it  is  alleged  infects  this  legislation  are — 
f^rst,  that  the  title  of  the  act  does  not  state  the  object  sought 
to  be  attained  by  this  section;  second,  that  there  is  in  the 
section  an  unconstitutional  delegation  of  power  to  the  Court 
of  Common  Pleas;  third,  that  the  act  is  special  legislation, 
regulating  the  internal  affairs  of  municipalities. 

In  respect  to  the  first  ground  of  attack  it  appears  that  the 
act  of  which  the  fifth  is  the  concluding  section  is  a  supple- 
ment to  an  act  entitled  "An  act  to  regulate  the  sale  of 
spirituous,  ^dnous,  malt  and  brewed  liquors,  and  to  repeal  an 
act  entitled  ^An  act  to  regulate  the  sale  of  intoxicating  and 
brewed  liquors,'  passed  March  7th,  1888."  This  is  the  title 
of  the  original  act,  approved  March  20th,  1889,  of  which  the 
act  in  question  is  a  supplement.    Pamph,  L.,  p.  77. 

It  is  nort  contended  that  the  title  of  the  original  act  of 
1889  was  not  sufficiently  broad  and  definite  to  support  legis- 
lation defining  the  manner  in  which  licenses  to  sell  liquors 
should  be  granted,  or  to  support  legislation  erecting  or  chang- 
ing the  constitution  of  any  body  to  whose  judgment  or  dis- 
cretion the  granting  of  licenses  should  be  committed. 

The  point  made  is  that  inasmuch  as  the  original  act  did 
not  create  or  name  any  licensing  body,  but  left  intact  such 
licensing  bodies  as  already  existed  under  other  legislation, 
therefore,  this  supplemental  legislation  should  have  confined 
itself  to  subjects  dealt  with  in  the  original  act.  It  is  in- 
sisted that,  in  so  far  as  this  supplement  assumes  to  legislate 
concerning  new  subjects,  the  original  title  is  misleading. 

It  is  hardly  necessary  to  observe  that  the  very  purpose  of 
a  supplement  is  to  perfect  the  original  statute  by  amend- 
ments limiting,  enlarging  or  changing  the  provisions  of  the 
amended  act.     If  the  introduction  of  some  new  feature  is 
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deemed  likely  to  improve  the  efficiency  of  the  general  scheme 
indicated  by  the  title,  it  seems  impossible  to  point  out  why 
it  may  not  be  introduced  into  one  of  any  number  of  supple- 
ments. The  single  question  is  not  whether  the  act  in  which 
it  appears  purports  to  be  a  supplement  to  some  other  act,  but 
the  query  is  whether  the  new  matter  introduced  is  within  the 
purpose  stated  in  the  title  to  the  original  act. 

We  think  the  purpose  of  section  5  is  sufficiently  expressed 
in  the  title  to  the  act  of  1889. 

The  second  ground  upon  which  the  unconstitutionality  of 
the  fifth  section  is  rested,  namely,  that  the  section  provided 
for  a  delegation  of  power  for  the  appointment  of  excise  com- 
missioners to  a  county  judge,  was  not  pressed  with  much  vigor 
upon  the  argument.  Indeed  there  seems  left  nothing  to  say 
in  view  of  the  recent  decisions,  first,  that  of  the  Court  of 
Errors  and  Appeals  in  Ross  v.  Freeholders  of  Essex,  40  Vroom 
291,  followed  by  the  decision  in  this  court -in  Schwarz  v. 
Dover,  41  Id.  502.    There  is  no  substance  in  this  point. 

The  third  ground  of  attack  is  that  section  5  is  based  upon 
an  imperfect  classification  of  cities,  and  therefore  is  special 
legislation.  The  insistence  is  that  the  classification  is  illusory 
in  two  particulars.  The  first  particular  is  that  the  power 
conferred  upon  the  Court  of  Common  Pleas  is  confined  to 
the  appointment  of  those  members  of  the  board  of  excise 
commissioners  who  were  by  law  appointed  by  the  mayor  or 
governing  body  of  the  municipality.  The  second  particular 
is  that  the  class  is  further  circumscribed  by  the  provision  that 
the  court,  in  making  the  appointments,  should  be  confined  to 
such  excise  commissioners  as,  in  the  language  of  the  section, 
are  now  appointed  by  the  mayor  or  governing  body  of  any 
municipality. 

It  ie  to  be  observed  that  the  power  conferred  upon  the  Court 
of  Comnion  PIphs  ig  not  re'^trirted  to  any  statutory  class  or 
cluFFC^s  of  eitiej^.  There  i!=  no  specialization  of  municipalities 
of  nny  kind  by  the  standard  of  ]>opulation.  The  section,  how- 
ever, f?egn^gnte?i  the  munit*ipiiliHeg  into  two  classes  by  another 
etaiiflard.  namely,  into  fi  vhr^s  consisting  of  municipalities 
hdviijg  excise  eommii^ioners  appointed,  and  into  a  class  in- 
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eluding  cities  having  excise  commissioners  not  appointed  by 
the  mayor  or  governing  body  of  the  municipality. 

There  appears  to  be  much  contrariety  in  the  different  mu- 
nicipalities respecting  the  constitution  of  the  bodies  invested 
with  licensing  power.  In  some  municipalities  the  common 
council  exercises  the  licensing  power ;  in  others,  the  Court  of 
Common  Pleas  of  the  county  in  which  the  municipality  is 
situated ;  in  others,  it  is  confided  to  excise  boards  whose  mem- 
bers are  elected  or  appointed  by  the  mayor  and  common  coun- 
cil, and  perhaps  in  others  still  by  excise  boards  whose  members 
are  appointed  by  a  Court  of  Common  Pleas. 

C/  The  point  to  be  kept  in  mind  is  merely  that  there  are  sev- 
eral municipalities  in  the  state  whose  commissioners  are 
elected,  and  the  question  propounded  by  the  situation  is, 
What  can  be  said  to  distinguish,  in  view  of  the  purpose  of 
this  legislation,  cities  having  elective  excise  boards  from  cities 
having  appointed  excise  boards?  Reasons  based  upon  popu- 
lation may  be  imagined  for  supporting  a  distinction  in  the 
manner  in  which  members  of  boards  of  excise  should  be 
elected  or  appointed.  But  why,  in  cities  of  the  same  popula- 
tion and  existing  under  exactly  the  same  conditions,  a  board 
in  one  should  be  elective  and  in  another  should  be  appointive 
seems  to  be  a  question  which  admits  of  no  satisfactory  answer. 
The  principle  respecting  the  standard  of  classification 
essential  to  confer  generality  upon  statutes  of  this  kind  was 
very  early  announced  by  Chief  Justice  Beasley,  in  the  case  of 
Fitzgerald  v.  New  Brunsmck,  19  Vroom  451,  48T.  Speaking 
for  the  Court  of  Errors  and  Appeals,  he  used  this  language : 
"It  is  plain  that  as  these  departments  of  police  are  com- 
mon to  all  cities,  any  law  that  affects  or  regulates  them 
must,  by  force  of  our  legal  system,  be  a  general  one.  A  par- 
ticular legislative  plan  prescribing  the  official  terms  of  such 
functionaries  or  the  mode  of  their  supersedure,  whether  such 
results  be  affected  by  the  modification  of  existing  regulations 
or  by  the  introduction  of  new  ones  applicable  to  certain  cities 
only,  would  be  clearly  illegitimate."  Although  in  that  case 
another  clause  in  the  legislation  was  held  to  be  general,  yet 
the  accuracy  of  this  language  of  Chief  Justice  Beasley,  in  re- 
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spect  to  the  clause  of  which  he  was  then  speaking,  has  never 
been  questioned.  In  that  case  the  vice  of  the  legislation  thus 
criticised  was  that  it  was  confined  to  cities  having  a  police 
force  holding  by  a  certain  tenure.  The  vice  in  the  present 
case  is  that  the  appointive  power  is  confined  to  cities  having 
excise  commissioners  selected  in  a  certain  way.  In  the  former 
case  the  further  vice  of  the  legislation  was  that  the  mode  by 
which  officers  were  superseded  applied  to  one  class  of  officers 
alone.  The  vice  in  this  case  is  that  the  manner  in  which 
officers  are  appointed  does  not  include  the  whole  class  of 
officers. 

Since  the  decision  of  that  case  the  decisions  illustrative  of 
defective  classifications  have  been  too  numerous  to  cite. 

In  LoucJcs  V.  Bradshaw,  27  Vroom  1,  there  came  before  the 
Supreme  Court  for  review  an  "Act  to  create  county  boards  of 
excise  commissioners,  and  to  define  their  powers  and  duties." 
The  body  of  the  statute,  however,  restricted  the  control  of  the 
board  to  counties  where  licenses  were  not  granted  by  the 
court.  It  was  held  that  this  act  was  unconstitutional  because 
the  distinction  between  those  counties  in  which  licenses  were 
granted  by  a  court  and  those  in  which  licenses  proceeded  from 
some  other  authority  was  a  purely  arbitrary  distinction  and 
not  a  proper  basis  for  legislation. 

In  Johnson  v.  Hoover,  29  Vroom  334,  the  legislation  at- 
tempted to  divide  boroughs  into  two  classes,  in  one  class  of 
which  were  boroughs  having  power  to  grant  licenses,  and  in 
the  other  class  those  boroughs  having  no  power  to  grant 
licenses.  The  attempt  was  to  confer  upon  citizens  of  the  first 
class  the  right  to  apply  either  to  common  council  or  the  Court 
of  Common  Pleas,  while  the  citizens  of  the  second  class  were 
compelled  to  apply  only  to  the  Court  of  Common  Pleas.  The 
legislation  was  held  to  be  special. 

Along  the  same  line  are  the  cases  of  Tiger  v.  Morris  Pleas, 
13  Vroom  631;  Closson  v.  Trenton,  19  Id,  438;  S.  C,  on 
appeal,  20  Id,  482;  Long  Branch  v.  Sloan,  Id.  356;  Bray 
v.  Hudson,  21  Id.  82. 

I  will  not  stop  to  analyze  the  facts  upon  which  these  cases 
were  decided,  but  will  content  myself  with  a  more  particular 
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reference  to  the  ease  of  Parker  v.  Newark,  28  Vroom  83.  The 
situation  presented  by  the  facts  in  that  case  renders  the  judg- 
ment delivered  therein  a  distinct  precedent  controlling  under 
the  conditions  now  presented.  It  appeared  in  that  case  that 
a  statute  had  provided  that  in  any  city  of  the  first  class,  the 
charter  of  which  provided  for  a  special  election  to  fill  a 
vacancy  in  the  office  of  alderman,  it  should  not  be  necessary 
to  hold  such  special  election,  but  that  the  mayor  should  ap- 
point a  resident  voter  to  occupy  the  office.  The  act  was  held 
to  be  constitutional,  so  far  as  it  was  confined  to  cities  of  the 
fir^t  class,  but  it  was  held  to  be  unconstitutional  because  it 
did  not  embrace  all  cities  of  the  first  class.  The  defect  in  the 
classification  was  that  it  only  applied  to  those  cities  which  had 
a  rharter  providing  for  special  elections  to  fill  the  vacancy  of 
alderman.  Justice  Dixon  remarked:  "We  are  unable  to  see 
how  the  fact  that  heretofore  various  modes  of  filling  vacan- 
cies in  the  goyerning  bodies  of  municipalities  have  existed  can 
reasonably  be  a  gi*ound  for  discriminations  among  them  when 
the  legislature  is  proceeding  to  perform  its  constitutional  duty 
of  prescribing  a  general  rule  for  the  filling  of  such  vacancies. 
It  seems  indisputable  that  a  rule  proper  for  one  must  be 
proper  for  another,  irrespective  of  previous  methods.  Mere 
difference  in  local  administration  under  differing  laws  cannot 
form  a  basis  for  the  classification  of  municipalities  which  will, 
in  a  constitutional  sense,  be  general.  If  they  could,  plainly 
all  the  evils  at  which  the  amendment  of  the  constitution  on 
this  subject  was  aimed  might  be  perpetuated  in  now  legisla- 
tion." 

As  in  that  case  the  power  of  the  mayor  to  appoint  was 
limited  to  vacancies  which  had  theretofore  been  filled  in  a 
particular  way,  so  in  the  present  case  the  power  to  appoint 
is  limited  to  officials  theretofore  appointed  in  a  particular 
way,  all  other  appointments  being  left  to  be  filled  as  before. 
-  It  is  urged  on  behalf  of  the  defendants  that  the  effect  of 
the  section  is  a  tendency  to  produce  uniformity  in  that  it 
..  niflkes  ail  appointive  boards  appointive  by  one  body.  But, 
admitting  this,  it  in  no  way  decides  the  question  of  adequate 
classification,  for  the  act  may  in  a  degree  make  towards  iini- 
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formity  and  yet  not  accomplish  constitutional  uniformity 
because  it  fails  to  bring  within  its  operation  certain  objects 
which  belong  to  the  class.  This  is  the  fault  of  the  present 
legislation. 

In  the  cited  case  of  Bvmsted  v.  Govern,  18  Vroom  368,  the 
legislation  tended  not  merely  towards  uniformity,  but  it 
reached  all  of  the  class,  and  although  its  immediate  effect  was 
confined  to  one  county,  it  included  all  the  counties  in  the 
i^tate.  The  conclusion  seems  inevitable  that  section  5  s^ub 
judice  does  not  include  all  the  boards  of  a  class,  and  must 
therefore  be  held  to  be  special  legislation. 

But  it  is  to  be  further  observed  that  the  class  selected  is  not 
even  extended  to  all  boards  whose  members  are  appointed,  but 
includes  only  those  boards  whose  members  are  tww  appointed 
by  the  mayor  or  governing  body  of  a  municipality.  There  is 
a  line  of  familiar  Ciises  holding  that  generality  requires  that 
the  class  selected  shall  include  not  only  all  existing  objects 
belonging  to  the  class,  but  all  objects  that  may  thereafter 
l)ecome  members  of  the  class.  Legislation  based  upon  popu- 
lation, and  including  only  cities  now  having  a  certain  popu- 
lation, is  vicious,  because  other  cities  may  acquire  the  same 
standard  of  size.  Legislation  becomes  obnoxious  to  this  criti- 
cism quite  frequently  by  the  use  of  the  word  "now"  as  de- 
scriptive of  the  status  of  a  class. 

Thus  specimens  of  legislation  confined  to  cities  where  a 
board  of  assessment  and  revision  now  exists  {Richards  v. 
Hammer,  13  Vroom  435),  or  confined  to  honorably  discharged 
soldiers  now  in  office  (Pierson  v.  O'Connor,  25  Id.  36),  or 
confined  to  cities  in  which  there  are  now  by  law  three  mem- 
bers of  common  council,  &c.  (Bennett  v.  Trenton,  26  Id.  72), 
or  confined  in  its  operation  to  any  person  now  occupying 
oyster  grounds  (State  v.  Post,  Id.  264),  have  all  been  ad- 
judged unconstitutional  because  they  did  not  include  objects 
which  might  thereafter  become  members  of  the  class. 

Now,  it  appears  that  there  are  in  the  state  several  general 
acts,  by  the  adoption  of  the  provisions  of  one  of  which  differ- 
ent municipalities  may  acquire  the  right  to  excise  commis- 
sioners differently  appointed.     All  cities,  except  those  of  the 
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first  class,  can  by  an  ordinance  adopt  the  provisions  of  the 
act  of  1901  (Pamph.  L.,  p.  239),  under  which  a  Court  of 
Common  Pleas  appoints  commissioners.  So  any  city  can  by 
ordinance  adopt  the  provisions  of  the  act  of  1902  {Pamph.  L,, 
p,  628),  by  which  the  members  of  the  excise  boards  are 
elected.  The  ordinances  in  both  instances  are  repealable.  So 
it  seems  that  any  municipality  of  over  twenty  thousand  in- 
habitants may  by  popular  election  adopt  the  general  charter 
scheme  contained  in  the  act  of  1899  (Pamph,  L.,  p.  283),  in 
which  the  excise  commissioners  are  appointed  by  the  mayor 
and  common  council. 

So  it  would  seem  not  improbable  that  a  municipality  hav- 
ing an  elective  board  now  may,  without  further  legislation, 
become  possessed  of  an  appointive  board  of  excise. 

But,  again,  a  city  of  ths  second  class,  like  Trenton,  having 
now  an  elective  board,  may  grow  into  a  city  of  the  first  class. 

The  section  of  the  act  of  1906  under  consideration,  as  al- 
ready remarked,  does  not  classify  cities  by  population,  but 
only  by  the  method  in  which  their  members  of  excise  are  ap- 
pointed. It  applies  to  the  two  cities  of  the  first  class,  not 
because  they  are  in  that  class,  but  because  they  have  excise 
commissioners  now  appointed  in  the  mentioned  manner.  If 
any  city  now  existing,  in  which  appointments  are  not  now 
made,  shall  hereafter  grow  into  the  first  class,  it  would  be 
unaffected  apparently  by  the  fifth  section  now  in  question,  but 
would  come  under  the  control  of  the  act  of  1903.  Pamph.  L,, 
p.  369.  Such  city  would  thus  assume  a  shape  in  which  it 
would  have  an  excise  board  appointed  by  the  mayor  alongside 
of  a  city  of  the  same  class  having  excise  boards  appointed  by 
the  Court  of  Common  Pleas. 

But  regardless  of  the  effect  of  the  use  of  the  word  "now,"' 
the  classification  seems  so  clearly  defective  that  I  am  con- 
strained to  the  conclusion  that  the  legislation  relied  upon  by 
the  defendants  in  support  of  their  respective  appointments  is 
unconstitutional.  A  judgment  of  ouster  should  go  in  each 
case. 
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THE  MAYOR  AND  COMMON  COUNCIL  OF  THE  CITY  OF 
NEW  BRUNSWICK,  PROSECUTOR,  v.  RANDALL  Mc- 
CANN. 

Argued  June  11,  1906— Decided  June  26,  1906. 

The  act  of  1906  {Pamph.  L.,  p.  18)  which  directs  a  justice  of  the 
Supreme  Court  to  rehear  in  a  summary  way  the  charges  against 
a  policeman  who  has  been  suspended  or  dismissed  by  any  police 
board  or  board  of  commissioners  is  void,  because  it  is  an  attempt 
to  confer  upon  a  statutory  tribunal  the  prerogative  right  of  the 
Supreme  Court  to  review  by  certiorari  the  proceedings  of  the 
municipal  board. 


On  certiorari. 

This  writ  brings  up  an  order  made  by  a  justice  of  the 
Supreme  Court  under  color  of  an  act  for  a  summary  review 
of  proceedings  on  the  suspension,  dismissal,  retirement  or 
reduction  in  rank  of  members  of  the  police  force  in  this  state. 
Pamph.  L.  1906,  p.  18. 

The  order  directs  that  a  bond  shall  be  filed  by  the  peti- 
tioner to  secure  the  payment  of  the  costs,  and  fixes  a  day  for 
the  hearing  of  the  matter  before  the  said  justice. 

Before  Justices  Fort,  Garretson  and  Keed. 

For  the  prosecutor,  Edward  W,  Hicks. 

P'or  the  defendant,  George  S.  Silzer. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  petition  on  which  the  orders  were  made 
sets  out  that  McCann,  the  petitioner,  was  a  police  officer  of 
the  city  of  New  Brunswick;  that  charges  were  presented 
against  him ;  that  he  was  found  guilty  of  the  second  charge 
and  suspended  for  six  weeks  without  pay. 

It  is  not  denied  that  his  application  to  the  justice  of  the 
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Supreme  Court  and  the  orders  made  by  the  said  justice  were 
in  strict  conformity  with  the  provisions  of  the  act  of  1906. 

The  reasons  assigned  for  the  vacation  of  the  order  are  all 
directed  against  the  constitutionality  of  the  statute  which 
imposes  this  duty  upon  a  justice  of  the  Supreme  Court.  Sec- 
tion 1  of  the  statute  provides  that  all  proceedings,  as  well  as 
any  judgment  rendered  by  any  police  board,  or  police  com- 
missioners, or  other  body  having  jurisdiction  over  such  mat- 
ters in  connection  with  the  suspension,  dismissal,  retirement 
or  reduction  in  rank  of  any  members  of  any  police  force  in 
this  city  shall  be  reviewable  by  any  justice  of  the  Supreme 
Court  in  a  summary  way. 

Section  2  requires  the  said  justice,  upon  petition  filed  by 
the  aggrieved  party  to  rehear  the  matter,  both  upon  the  law 
and  the  facts,  and  upon  notice  to  the  parties  in  such  way  as 
the  justice  shall  direct,  and  the  justice  is  required  to  give 
such  judgment  in  tlie  premises  as  shall  be  lawful  and  just. 

Section  4  preserves  the  right  to  any  other  proceeding, 
either  in  law  or  equity,  to  which  said  parties  may  be  entitled. 

It  seems  manifest  that  this  act  does  not  provide  for  a  review 
of  designated  municipal  acts  by  the  Supreme  Court.  If  it 
should  be  conceded  that  the  legislature  has  the  ability,  not 
merely  to  permit  the  Supreme  Court  to  designate  one  of  its 
members  to  sit  for  that  body,  but  to  require  a  justice  of  that 
court  to  hear  and  finally  decide  a  cause  as  a  representative 
of  the  Supreme  Court,  which  power  is  not  admitted, 
nevertheless  it  is  apparent  that  this  is  not  the  purpose  of 
the  present  statute.  No  papers  are  to  be  filed  in  the  Supreme 
Court,  nor  are  there  any  indications  of  an  intention  to  pro- 
vide for  an  appeal  to  that  tribunal.  The  intention  exhibited 
is  to  constitute  a  justice  of  the  Supreme  Court  a  new  appellate 
tribunal  for  the  trial  of  this  limited  class  of  cases,  namely, 
the  suspension  or  dismissal  of  police  officers. 

The  question  presented  is  this:  Can  the  legislature  create 
an  inferior  appellate  court  designed  to  exercise  the  preroga- 
tive powers  of  the  Supreme  Court,  although  a  writ  of  cer- 
tiorari may  lie  to  this  new  tribunal  from  the  Supreme  Court 
to  revicAV  its  proceedings? 
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It  is  entirely  settled  that  the  legislature  cannot  strip  the 
Supreme  Court  of  its  ancient  power  to  issue  the  prerogative 
writs  of  mandamvs,  quo  warranto  and  certiorari.  In  the 
case  of  McCuUongh  v.  Essex  Circuit  Court,  30  Vroom  103, 
the  Supreme  Court  held  that  the  appeal  taken  to  the  Circuit 
Court  from  an  action  of  the  township  committee  in  passing 
an  ordinance  was  properly  dismissed  by  the  Circuit  Court. 
The  dismissal,  thus  approved,  was  for  want  of  jurisdiction  in 
the  Circuit  Court,  although  the  statute  expressly  authorized 
such  an  appeal.  The  statute  was  held  to  be  an  infringement 
upon  the  exclusive  power  of  the  Supreme  Court  to  review 
such  a  proceeding  by  its  prerogative  writ. 

In  Green  v.  Heritage,  35  Vroom  567,  it  was  held  by  the 
Court  of  Errors  and  Appeals  that  the  legislature  could  not 
confer  upon  the  Circuit  Court  power  to  review  the  judgment 
of  District  Courts  in  matters  of  law  which  might  be  reviewed 
by  the  Supreme  Court  on  certiorari.  It  was  held  that  it  did 
not  matter  that  the  proceeding  for  the  review  was  styled  an 
appeal.  It  is  true  that  in  the  opinion  the  fact  was  mentioned 
that  a  writ  of  error  might,  at  the  option  of  a  litigant,  be 
taken  directly  from  the  Circuit  Court  to  the  Court  of  Errors 
and  Appeals,  and  thus  a  review  by  the  Supreme  Court  could 
be  evaded.  In  this  respect  that  case  differs  from  this  case, 
for  in  this  case  the  certiorari  would  go  to  the  justice  of  the 
Supreme  Court  to  review  his  rehearing  of  a  municipal  act. 
But  the  line  of  reasoning  in  the  Heritage  case  is  that  the 
right  of  the  Supreme  Court  to  review  attaches  to  the  original 
proceedings  whenever  they  are  instituted,  so  that  whenever 
there  is  an  attempt  to  divert  the  appellate  power  over  such 
proceedings  to  another  tribunal,  whether  then  existing  or 
then  created,  it  is  an  infringement  upon  the  prerogative 
power  of  the  Supreme  Court. 

The  doctrine  thus  enunciated  is  illustrated  and  supported 
by  those  cases  in  which  the  legislature  has  conferred  upon 
tribunals  other  than  the  Supreme  Court  a  power  which  has 
a  semblance  of  being  appellant,  but  which  have  been  held  for 
the  purpose  of  supporting  the  legislation  to  be  an  original 
and  not  an  appellate  power. 
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In  Somerset  v.  Hunterdon,  23  Vroom  512,  a  statute  au- 
thorized a  justice  of  the  Supreme  Court  to  decide  concerning 
the  location,  expense  or  reparation  of  a  bridge  between  ad- 
joining counties  where  the  boards  of  chosen  freeholders  of 
the  respective  counties  could  not  agree,  was  held  to  be  valid. 
In  this  case  there  was  no  appellate  function  conferred  upon 
the  justice.  He  was  to  decide,  in  the  first  instance,  respecting 
a  matter  inter  partis. 

In  Conger  v.  Convery,  23  Vroom  417,  while  it  was  again 
asserted  that  the  Supreme  Court  could  not  be  required  to 
share  with  another  tribunal  any  of  its  prerogative  powers, 
nevertheless  an  act  providing  that  the  Circuit  Court  should 
have  jurisdiction  to  hear  and  determine  controversies  between 
the  contestant  and  incumbent  was  vindicated,  because  the 
function  of  the  Circuit  Court  was  regarded,  not  as  appellate, 
but  simply  as  part  of  the  election  apparatus  provided  to 
ascertain  the  number  and  character  of  the  votes  cast 

The  same  doctrine  is  recognized  by  the  Court  of  Errors 
and  Appeals  in  O'Brien  v.  Benny,  29  Vroom  199. 

So,  in  East  Omnge  v.  Hussey,  41  Vroom  244,  a  statute 
providing  that  the  Circuit  Court  could  appoint  commission- 
ers to  assess  benefiifi  leeeired  from  drains  and  sewers,  to  con- 
sider the  reports  of  the  commissioners  and  to  revise  and 
confirm  the  reports  with  or  without  alterations,  which  report, 
when  confirmed,  should  be  plenary  of  said  assessment,  was 
held  good.  The  statute  was  supported  upon  the  ground  that 
it  must  be  regarded  as  requiring  the  Circuit  Court  to  take 
part  in  perfecting  the  municipal  proceedings. 

These  cases,  it  is  perceived,  sustain  the  constitutionality  of 
the  act  conferring  power  upon  the  Circuit  Court  entirely 
upon  the  ground  that  the  power  thus  conferred  is  not  ap- 
pellate. Nor  is  the  apparent  conflict  between  this  doctrine 
and  the  familiar  instances  of  appeals  from  justices'  courts  to 
Courts  of  Common  Pleas,  and  then  a  review  of  the  judgment 
of  the  lower  court  by  certiorari  to  either  the  Supreme  Court 
or  Circuit  Court  more  than  apparent.  This  feature  of  our 
jurisprudence  is  exceptional  and  arises  from  the  fact  that 
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the  Courts  of  Common  Pleas  were  recognized  by  our  present 
constitution,  and  at  the  time  of  the  adoption  of  that  instru- 
ment they  were  invested  with  power  to  hear  appeals  from 
courts  of  trial  for  small  causes,  and  from  the  further  fact 
that  the  Circuit  Courts,  also  recognized  by  our  constitution, 
were  also  in  existence  in  1844,  with  power,  under  the  act  of 
1838,  to  review  these  judgments  of  the  Court  of  Common 
Pleas  by  writ  of  certiorari.  State,  Dufford,  pros,,  v.  Decue, 
2  Vroom  302. 

We  are  of  the  opinion  that  the  act  of  1906,  under  which 
this  order  was  made,  is  unconstitutional,  and  the  order  itself 
a  nullity,  and  must  be  vacated. 


FRANCIS  KIERNAN  v.  NEW  JERSEY  ICE  COMPANY. 

Sabmitted  July  7,  1905— Decided  June  11,  1906. 

A  servant  in  charge  of  an  ice-wagon,  without  authority  to  do  so,  gave 
permission  to  a  person  to  take  a  piece  of  ice  from  the  wagon,  and 
then,  while  the  person  was  in  the  act  of  taking  the  piece  of  ice, 
the  servant  assaulted  him.  Held,  that  the  master  was  not  re- 
sponsible for  the  assault. 


On  error  to  Hudson  County  Circuit  Court. 

Before  Gummere,  Chibf  Justice,  and  Justices  Fort,  Pit- 
ney and  Reed. 

For  the  plaintiff  in  error,  Brinkerhoff  &  Fielder. 

For  the  defendant  in  error,  Alexander  Simpson, 

The  opinion  of  the  court  was  delivered  by 

Keed,  J.  The  plaintiff,  a  boy  of  fifteen  years,  was  injured 
by  being  thrown  from  an  ice-wagon,  belonging  to  the  defend- 
ant, by  a  man  named  Lahey. 
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The  wagon  was  standing  in  an  open  yard  used  by  the  de- 
fendant. Lahey  had  charge  of  the  horses,  which  had  been 
detached  from  the  wagon,  and  was  apparently  leading  them 
towards  the  stable.  The  boy  was  playing  ball  with  some  other 
boys  in  some  lots  across  the  street  from  this  yard.  The  ball 
was  batted  over  into  the  street.  The  plaintiff  went  after  the 
ball,  and  when  in  or  near  the  yard  asked  Lahey  if  he  could 
have  a  piece  of  ice,  and  Lahey  nodded  "Yes."  The  plaintiff 
climbed  upon  the  steps  of  the  wagon  and  got  a  piece  of  ice, 
when  Lahey  ran  to  him,  grabbed  him  by  the  back  of  the  neck 
and  threw  him  off  the  wagon.  The  lad  fell  against  a  stump, 
breaking  his  arm. 

This  is  the  testimony  of  the  plaintiff  and  his  witnesses,  no 
witnesses  being  offered  on  behalf  of  the  defendant. 

We  think,  from  the  testimony,  the  jury  could  have  drawn 
the  conclusion  that  Lahey  was  in  charge  of  the  ice- wagon,  and 
that  it  was  within  the  scope  of  his  employment  to  prevent  the 
abstraction  of  ice  and  to  remove  trespassers  from  the  wagon. 

From  the  testimony  the  jury  could  have  found  that  Lahey 
used  excessive  violence  in  removing  this  boy  from  the  wagon. 
But  by  the  testimony  of  the  plaintiff  and  his  witnesses,  the 
boy  was  invited  by  Lahey  to  take  ice,  and  while  he  was  in  the 
act  of  so  doing  he  was  assaulted. 

There  is  nothing  to  show  that  Lahey  had  any  express  or 
implied  authority  from  the  defendant  to  permit  anyone  to 
take  ice  gratuitously  from  its  wagon.  Therefore,  when  Lahey 
gave  such  permission  he  did  it  on  his  own  responsibility,  and 
not  as  a  servant  of  the  defendant. 

A  servant,  in  extending  an  unauthorized  invitation  to  a 
person  to  ride  upon  a  dumpcart  (Driscoll  v.  Scanlon,  165 
Mass,  t348;  Morris  v.  Brown,  111  iV.  F.  318),  or  to  ride  upon 
a  handcar  (Hoar  v.  Maine  Central  Railroad  Co.,  70  Me.  65), 
or  to  a  child  to  ride  upon  a  trolley  car  (Finley  v.  Hudson 
Electric  Railway  Co.,  64  Hun  373),  or  upon  a  gravel  train 
or  freight  car  (Flower  v.  Pennsylvania  Railroad  Co.,  69  Pa. 
St.  210;  Keating  v.  Michigan  Central  Railroad  Co.,  97  Mich. 
154;  Smith  v.  Louisville  Railroad  Co.,  124  Ind.  394),  is  not 
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acting  within  the  scope  of  his  authority,  and  if  the  invited 
person  is  injured  the  master  is  not  liable. 

The  only  way  by  which  the  defendant  could  be  held  liable 
for  the  injury  in  the  present  instance  is  upon  the  theory  that 
the  invitation  by  Lahey  is  to  be  entirely  disregarded  in  the 
transaction. 

In  other  words,  the  theory  is  this :  That  Lahey,  having  no 
authority  to  extend  to  the  plaintiff  a  license  to  take  the  ice, 
therefore  when  the  latter  got  upon  the  steps  of  the  wagon  he 
stood  as  any  other  trespasser,  and  Lahey,  notwithstanding  his 
invitation,  having  still  the  authority  to  prevent  trespassing 
and  remove  trespassers,  represented  the  defendant  when  he 
threw  the  plaintiff  from  the  wagon-steps. 

Xow,  admitting  that  the  jury  had  sufficient  testimony  from 
which  to  draw  the  conclusion  that  Lahey  was  possessed  of 
authority  to  protect  the  ice  carried  in  his  wagon  and  to  keep 
trespassers  from  the  wagon  itself,  the  question  is  whether  it 
was  within  the  scope  of  his  authority  to  create  the  condition 
which  he  was  authorized  to  prevent,  and  then  to  represent  the 
company  in  abolishing  those  conditions? 

It  is  apparent  that,  according  to  the  plaintiff's  testimony, 
there  would  have  been  no  trespass  had  there  been  no  invita- 
tion. The  plaintiff  was  doing  the  very  act  which  Lahey  had 
licensed  him  to  do,  and  nothing  more.  No  cause  for  ejecting 
the  plaintiff  arose  except  that  which  Lahey  had  brought  about. 

If  a  ser\'ant  employed  to  keep  a  yard  or  wharf  free  from 
trespassers  should  challenge  another  to  flbme  within  the  limits 
of  such  property  and  fight,  and  during  or  at  the  close  of  the 
fight  he  should  throw  his  adversary  from  the  property,  injur- 
ing him,  it  would  hardly  be  contended  that  the  servant  was 
acting  within  the  scope  of  his  employment.  Although  the 
injured  person  was  a  trespasser,  and  engaged  in  a  breach  of 
the  peace  upon  the  property  of  the  master,  nevertheless  the 
transaction  would  obviously  be  the  affair  of  the  servant  alone, 
for  the  result  of  which  he  alone  would  be  responsible. 

So  it  seems  in  the  present  case  that,  according  to  the  ac- 
count given  by  the  plaintiff,  Lahey  enticed  the  plaintiff  to 
commit  the  trespass  for  which  he  was  ejected ;  that  such  en- 
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ticement  was  for  a  purpose  personal  to  Lahey ;  that  his  sub- 
sequent conduct  is  a  part  of  the  same  transaction,  and  that 
the  whole  transaction  cannot  be  said  to  have  occurred  in  the 
execution  of  any  portion  of  the  business  of  the  company  de- 
volved upon  Lahey.  Therefore  for  his  act  the  defendant  is 
not  responsible. 

Judgment  should  be  reversed. 


THE    SEASIDE    REALTY    AND    IMPROVEMENT    COMPANY. 
PROSECUTOR.   V.   ATLANTIC  CITY,   RESPONDENT. 

Argued  June  6,  190(>— Decided  November  12,  1906. 

1.  The  act  (Pamph.  L.  1804,  p.  146)  conferring  powers  upon  cities 
located  on  or  near  the  ocean  to  lay  out  parks  is  constitutional. 

2.  The  act  {Pamph.  L.  1903,  p.  387)  providing  that  the  state's  land, 
within  the  limits  of  a  park  laid  out  by  any  city  under  the  pro- 
visions of  the  act  of  1894  {Pamph,  L.,  p.  146),  may  be  granted 
by  the  riparian  commissioners  to  such  city  is  constitutional.  Its 
subject  is  expressed  in  its  title.  It  is  not  special  legislation  regu- 
lating the  internal  affairs  of  cities.  It  does  not  deprive  the  free 
schools  of  the  state  of  the  income  appropriated  to  their  support. 

3.  The  order  .of  a  justice  of  the  Supreme  Court,  who  had  allowed  a 
writ  of  certiorari,  striking  out  one  of  the  reasons  filed — such  rea- 
son attacking  an  ordinance  which  had  been  in  existence  over  six 
years  without  being  questioned — is  approved. 


On  certiorari. 

This  writ  brings  up  an  ordinance  of  Atlantic  City,  ap- 
proved April  13th,  1899,  and  a  resolution  of  common  council 
passed  January  8th,  1906.  The  ordinance  was  passed  to 
carry  out  a  scheme  provided  for  in  the  statute  passed  in  1894. 
Pamph.  L.,  p.  146.  The  first  section  of  the  act  of  1894  pro- 
vided that  ^*it  shall  be  lawful  for  the  common  council  or  other 
governing  body  of  any  city  in  this  state,  located  on  or  near 
the  ocean  and  embracing  within  its  limits  or  jurisdiction 
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any  beach  or  ocean  front,  to  open  and  lay  out  on  or  along  such 
beach  or  ocean  front  a  public  park  or  place  of  public  resort 
or  drecrcation."  The  second  section  provides  that  "whenever 
the  common  council  or  other  governing  body  shall  determine 
to  open  or  lay  out  such  a  park  or  place  for  public  resort  or 
recreation,  it  shall  first  cause  the  interior  or  inland  line  of 
same  to  be  established  and  suitably  marked  upon  the  ground, 
and  cause  a  description  of  same  to  be  filed  at  the  oflSce  of 
the  city  clerk  of  said  city,  there  to  remain  of  record;  and 
such  interior  or  inland  line  shall  not  be  established  further 
inland  than  ordinary  high-water  mark  along  such  beach  or 
ocean  front,  and  may  extend  along  the  same  within  the  limits 
of  such  city  or  along  any  part  thereof."  Section  3  provides 
that  when  such  interior  line  has  been  established  it  may. be 
lawful  for  the  common  council  to  purchase  or  condemn  all 
the  land,  real  estate,  property  and  rights  of  persons  and  cor- 
porations, situated,  lying  and  being  within  and  between  the 
lines  so  established  and  the  exterior  line  now  or  hereafter 
established  by  the  state  riparian  conmiissioners  along  and 
in  front  of  property,  over  and  across  which  such  interior  line 
has  been  established,  and  to  devote  the  same  exclusively  to 
public  use  as  a  public  park  or  place  of  public  resort  and  recre- 
ation, and  keep  the  same  forever  open  and  unobstructed  for 
such  public  use. 

By  the  ordinance,  the  city  council  determined  to  open  and 
lay  out  a  park  or  place  of  public  resort  and  recreation,  and 
determined,  fixed  and  established  the  interior  or  inland  line 
for  same,  as  required  by  the  preceding  statute,  specifically 
stating  the  boundaries  of  said  park.  It  empowered  the  city 
solicitor  to  cause  the  land  within  the  limits  of  said  park  to 
be  condemned,  and  directed  the  issue  of  bonds  to  raise  money 
to  pay  for  same. 

The  resolution  brought  up  rests  upon  the  act  of  1903. 
Famph.  L.,  p.  387.  This  act  provides  that  whenever  any 
public  park  has  been  or  shall  hereafter  be  laid  out  or  pro- 
vided for  by  ordinance  under  the  authority  of  any  act  of  the 
legislature,  along  or  fronting  upon  any  of  the  tidewaters  of 
this  state,  such  municipality  may  apply  to  the  riparian  com- 
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missioners  for  a  grant  or  conveyance  to  such  city  or  munici- 
pality of  lands  under  water  within  the  limits  of  said  park. 
The  second  section  provides  that  "the  conmiissioners  may, 
upon  the  pa>Tnent  therefor  of  a  consideration,  the  amount  of 
which  shall  be  fixed  in  the  manner  now  provided  by  law  for 
the  fixing  of  the  amount  of  consideration  to  be  paid  for  the 
grant  of  riparian  land  by  said  commissioners,  make  all  such 
grants  or  conveyances  applied  for  as  aforesaid  of  the  land 
imder  water  owned  by  the  state  extending  from  the  inland 
limits  of  such  park  to  the  exterior  line  established,  or  to  be 
hereafter  established  by  the  said  commissioners." 

The  resolution  of  January  8th,  1906,  authorized  the 
finance  committee  to  purchase  from  the  state  board  of  ripa- 
rian commissioners  all  riparian  lands  not  before  purchased 
by  individuals  on  the  ocean  front,  paying  therefor  the  fee 
fixed  by  the  commissioners. 

Before  Justices  Fort,  Garretsox  and  Keed. 

For  the  prosecutor,  Thompson  £  Cole, 

For  Atlantic  City,  Godfrey  &  Godfrey. 

The  opinion  of  the  court  was  delivered  by 

Reed^  J.  Taking  up  the  attacks  leveled  against  the  pro- 
ceedings brought  up  in  an  orderly  manner,  I  will  first  speak 
of  the  alleged  unconstitutionality  of  the  act  of  1894,  upon 
which  act  the  validity  of  the  ordinance  and  the  resolution 
rests.  It  is  asserted  that  the  statute  is  special,  because  it 
does  not  include  in  the  scope  of  its  operation  other  cities  not 
located  near  or  on  the  ocean,  but  which  may  have  a  beach 
front. 

It  seems  useless  to  say  more  than  was  said  in  the  opinion 
in  the  case  of  Bowker  v.  Wright,  25  Vroom  130,  and  in 
Johnson  r.  Ocean  City,  decided  at  the  present  term,  involving 
a  statute  similar,  in  substance,  to  the  act  of  1894. 

It  is  next  said  that  the  act  of  1903  is  unconstitutional,  for 
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several  reasons — first,  because  its  object  is  not  expressed  in 
its  title;  second,  because  it  is  special  and  regulates  the  in- 
ternal affairs  of  cities ;  and  third,  because  it  strips  the  owner 
of  the  ripa  of  equal  protection  of  the  law,  and  of  his  prop- 
erty without  compensation. 

The  act  is  entitled  "A  further  supplement  to  an  act  entitled 
^An  act  to  ascertain  the  rights  of  the  state  and  of  riparian 
owners  in  landfi  lying  under  the  waters  of  the  bay  of  New 
York  and  elsewhere  in  the  state.'"  The  original  act  dealt 
with  the  methods  by  which  the  owner  of  the  ripa  could  acquire 
title,  and  when  title  should  be  granted  to  persons  other  than 
the  owner  of  the  ripa.  This  supplement  only  modifies  the 
pre-existing  law  in  respect  of  the  rights  of  such  owners  by 
providing  that  no  right  shall  exist  in  the  owner  where  the 
laud  is  specially  located.  This  legislation  seems  to  be  fairly 
within  the  purview  of  the  title  of  the  act.  Nor,  secondly,  does 
it  seem  to  be  special  regulation  of  the  internal  affairs  of 
cities,  for,  as  already  remarked,  the  park  scheme  itself  is 
general,  and  not  special  legislation.  Nor,  thirdly,  does  it 
strip  the  riparian  owner  of  his  property  without  compensa- 
tion, for  he  has  no  property  in  lands  below  high-water  mark, 
save  such  as  he  derives  from  the  statute,  and  the  state  can 
lease  or  sell,  or  refuse  to  lease  or  sell,  to  any  person  it  chooses 
to  select. 

It  is,  again,  objeoted  that  the  act  of  1903  runs  counter  to 
the  rule  in  Henderson  v.  Atlantic  City,  19  Dick.  Ch,  Rep. 
583,  in  which  case  it  was  declared  that  the  statute  which  gave 
away  riparian  lands  infringed  the  constitutional  provision 
which  devotes  the  income  from  such  lands  to  the  support  of 
free  schools.  The  present  statute  provides  that  the  land  shall 
be  sold  upon  payment  of  the  amount  fixed  in  the  manner  now 
provided  by  law  for  the  fixing  of  the  amount  of  consideration 
to  be  paid  for  the  grant  of  riparian  lands  by  the  riparian 
commissioners.  Thus  the  city  is  to  pay  according  to  the 
schedule  of  rates  fixed  for  all  purchasers.  This  schedule  is 
presumed  to  be  made  in  pursuance  of  the  exercise  of  a  reason- 
able discretion  lodged  in  the  commissioners.  The  insistence 
of  the  prosecutor,  if  conceded,  would  lead  to  the  necessity  of 
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putting  every  sale  or  lease  up  to  public  auction,  so  that  the 
school  fund  may  receive  the  greatest  possible  advantage. 

But  this  insistence  cannot  be  allowed,  for  such  was  not  the 
legislative  intention.  The  schools  became  entitled  to  the 
moneys  received  from  the  sale  and  rentals  of  land  under  water 
by  the  act  of  1894.  Pamph,  L.,  p.  123.  For  twenty-five  years 
previously  a  system  of  renting  and  selling  these  lands  at 
prices  fixed  by  commissioners  and  other  state  officials  had 
prevailed.  It  cannot  be  supposed  that  the  legislature,  in  1894, 
intended  to  change  the  system  by  which  these  lands  had  been 
disposed  of  by  the  state.  So,  we  think,  there  is  no  substance 
in  this  point. 

Again,  the  resolution  of  January  8th,  1906,  authorizing 
the  purchase  from  the  riparian  commissioners  of  the  state 
lands  within  the  limits  of  the  park  is  attacked,  because  no 
power  to  purchase  from*  the  state  is  granted  by  the  act  of 
1894.  The  insistence  is  that  the  power  granted  in  that  act 
is  only  to  purchase  or  condemn  all  the  lands,  real  estate,  prop- 
erty and  rights  of  persons  and  corporations  between  the 
interior  line  established  by  the  ordinance  and  the  exterior 
line  ej^tablished  by  the  riparian  commissioners,  and  that  the 
state  is  neither  a  person  nor  a  corporation  within  the  meaning 
of  the  statute.  At  this  stage  of  the  discussion,  however,  I 
think  it  useless  to  discuss  this  question  of  statutory  construc- 
tion, because  we  have  concluded  that  the  act  of  1903  is  a 
constitutional  act,  and  if  this  act  is  valid  it  contains  a  plenary 
grant  of  power  to  the  state,  through  its  commissioners,  to 
sell,  and  to  Atlantic  City,  through  its  common  council,  to 
purchase  these  lands. 

It  is,  again,  objected  that  there  is  no  provision  for  paying 
for  the  lands  which  the  resolution  directs  the  finance  com- 
mittee to  purchase.  Where  power  is  given  to  a  municipality 
to  incur  an  indebtedness,  the  power  exists,  certainly,  until 
it  appears  that  there  is  some  statutory  limitation  to  the  ex- 
penditure of  money  which  will  suspend  the  power,  or  there  is 
some  prescribed  method  for  payment  which  has  become  im- 
possible.   Xothing  of  the  kind  appears  in  the  case.    The  act 
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of  1895  {Pfimph.  L.,  p.  464)  confers  power  upon  cities  to 
issue  bonds  to  raise  money  to  pay  for  lands  purchased  for 
public  purposes  within  the  limits  of  the  said  city.  It  is  true 
the  counsel  for  the  prosecutor  contends  that  by  the  terms  of 
this  statute  this  action  can  be  taken  only  when  no  adequate 
provision  is  made  or  authority  given  to  provide  for  the  pay- 
ment of  lands  purchased  for  public  purposes,  and  insists  that 
there  is  nothing  to  show  that  Atlantic  City  was  without  ade- 
quate provisions  to  raise  the  money  in  this  instance. 

It  is  at  once  perceived  that  the  argument  is  self-destruc- 
tive, for  if  the  city  had  adequate  provision  the  reason  urged 
against  the  resolution  falls  to  the  ground,  and  if  they  had  hot 
they  could  issue  bonds. 

There  is  another  reason  appearing  upon  the  record,  which 
challenges  the  validity  of  the  ordinance  of  1889,  because,  as 
is  alleged,  it  was  passed  without  notice  to  the  property  owners 
liable  to  be  assessed. 

This  reason,  the  justice  who  allowed  the  writ,  after  its 
allowance  and  upon  the  hearing  of  the  parties,  directed  to  be 
struck  out.  The  power  of  the  justice  to  take  this  course  is 
challenged  by  the  counsel  for  the  prosecutor.  It  is  entirely 
settled  that  a  writ  of  certiorari  is  an  extraordinary  writ.  The 
allowance  of  it  is  not  a  matter  of  strict  right,  but  rests  largely 
in  the  discretion  of  the  court  or  justice.  The  instances  in 
which  a  writ  has  been  refused  on  the  ground  of  laches  of  the 
prosecutor  or  because  its  allowance  would  result  in  an  injury 
to  public  interests  are  numerous. 

The  power  to  dismiss  a  writ,  after  allowance,  for  the  same 
reasons,  is  recognized  in  numerous  cases.  If  the  allowance 
can  be  refused  or  the  writ  dismissed  upon  these  grounds, 
there  is  no  perceivable  reason  why  the  matters  to  be  reviewed 
by  the  writ  may  not  be  circumscribed  by  the  court.  The 
proceedings  brought  up  very  often  consist  of  consecutive  mu- 
nicipal acts,  some  of  them  occurring  years  before,  and  others 
quite  recently.  The  more  recent  ones  may  depend  for  their 
validity  and  construction  upon  the  anterior  proceedings,  and 
so  all  are  essential  to  determine  the  validity  of  the  former. 

All  are  therefore  properly  included  in  the  return  to  a  writ. 
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But  this  furnishes  no  reason  why  the  latter  proceedings 
should  necessarily  be  subjected  to  an  independent  attack. 
They  may  have  existed  so  long  unchallenged,  and  their  dis- 
turbance would  so  injuriously  affect  public  interests,  that  a 
writ  directed  to  them  alone  would  either  not  be  allowed,  or, 
if  allowed,  dismissed. 

This  seems  to  be  the  posture  in  the  present  case.  The 
ordinance  attacked  was  passed  in  April,  1899.  The  scheme- 
it  was  intended  to  carry  into  effect  was  one  of  great  interest 
to  the  citizens  of  Atlantic  City  and  to  the  visitors  thereto. 
Until  the  issuing  of  this  writ  it  had  stood  unchallenged.  In 
the  meantime  evidence  may  have  been  lost  and  property 
rights 'by  virtue  of  it  acquired  by  the  city.  During  all  this 
time  statutes  have  been  passed  to  effectuate  the  scheme,  and 
important  litigation  concerning  it  has  occupied  the  attention 
of  the  courts.  All  this  must  have  been  known  to  every  person 
interested.  It  is  true  that  the  present  prosecutor,  so  far  as 
appears,  was  not  the  owner  of  property  liable  to  be  affected 
by  it  at  the  time  of  the  passage  of  the  ordinance,  for  his 
interests  seem  to  have  been  acquired  by  quite  recent  pur- 
chases of  lands  adjoining  the  proposed  park.  But,  conceding 
that  he  acquired  a  footing  by  his  purchase  to  sue  out  this 
writ,  he  took  that  interest  as  it  existed  in  his  vendors,  and 
their  delay  in  questioning  the  validity  of  the  ordinance  from 
April,  1899,  up  to  the  time  of  the  allowance  of  this  writ,  is 
imputable  to  him. 

If  the  action  of  the  justice  in  striking  the  reason  from  the 
record  is  reviewable,  which  is  not  decided,  we  are  of  the 
opinion  that  this  action  was  entirely  justifiable;  and  if  the 
reason  had  been  permitted  to  stand,  yet  in  the  exercise  of 
the  discretion  lodged  in  this  court  the  writ,  so  far  as  it  chal- 
lenges the  ordinance,  would  be  dismissed. 

For  the  reasons  stated,  we  think  the  writ  should  be  dis- 
missed. 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1906. .  185 


Jto  Vroom.  Magner  v.  Bayonne. 


THE  STATE,  THOMAS  MAGNER,  RELATOR,  v.  THE  MAYOR 
AND  COMMON  COUNCIL  OF  THE  CITY  OF  BAYONNE. 

Argued  June  5,  190^— Decided  November  12,  1906. 

The  facts  in  this  case  are  similar  to  those  in  MacFall  v.  Dover,  41 
Vroom  518,  and,  as  in  that  case,  this  writ  will  be  held  until  Yore, 
the  newly-elected  officer,  is  brought  in. 


On  certiorari, 

Thomas  Magner  was  appointed  chief  of  police  of  the  city 
of  Bayonne  on  December  16th,  1902 ;  qualified  as  such  officer, 
and  continued  to  discharge  the  duties  of  his  office  until  Feb- 
ruary 9th,  1906.  On  February  6th,  1906,  the  mayor  of  Bay- 
onne sent  a  communication  to  the  common  council,  stating 
that  he  was  advised  that  the  appointment  of  Magner  was 
illegal,  and  proceeding  to  appoint  as  chief  of  police  one  John 
Yore.  At  a  meeting  of  the  common  council,  held  on  the  same 
day,  the  appointment  of  Yore  was  confirmed  by  that  body. 

At  a  subsequent  meeting  of  the  common  council,  held  Feb- 
ruary 9th,  1906,  the  former  nomination  of  Yore  by  the  mayor 
was  again  presented,  and  that  body  again  concurred  in  the 
nomination  and  the  appointment.  At  the  same  meeting  it 
was  resolved  that  "Thomas  Magner  be  and  is  hereby  dismissed 
from  the  service  of  the  city,  and  that  his  salary  cease  from 
this  date." 

This  certiorari  brings  up  these  proceedings,  and  seeks  to  set 
aside  the  resolution  dismissing  Magner. 

Before  Justices  Foht,  Garretson  and  Reed. 

For  the  relator,  James  Benny. 

For  the  defendant,  Elmer  W,  Detnarest. 
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The  opinion  of  the  court  was  delivered  by 

Keed,  J.  The  ground  assigned  for  the  vacation  of  the  reso- 
lution dismissing  Magner  ia  that  he  was  dismissed  without 
notice  and  without  a  legal  hearing. 

The  insistence  is  that  the  prosecutor  was  protected  in  the 
enjoyment  of  his  office  by  an  act  (Pamph.  L,  1899,  p.  26) 
which  provides  in  section  3  that  "No  person,  whether  officer 
or  employe,  in  the  police  department  of  any  city  shall  be  re- 
moved from  office  or  employment  therein  except  for  just 
cause,  as  provided  by  the  first  section  of  the  act,  and  then 
only  after  written  charge  or  charge*  stating  the  cause  of  com- 
plaint-shall have  been  preferred  against  such  officer,  and  after 
such  charge  or  charges  have  been  publicly  examined  into  by 
the  appropriate  municipal  board,  officer  or  authority  upon 
such  reasonable  notice  to  the  person  charged,"  &c. 

The  prosecutor  was  neither  charged  nor  tried  in  the  mannar 
provided  by  this  act. 

The  defendant's  first  reply  to  this  insistence  is  that  cer- 
tiorari  is  not  the  appropriate  remedy,  because  the  matter  liti- 
gated involves  a  question  of  title  between  Magner,  the  prose- 
cutor, and  Yore,  who  was  appointed  to  succeed  him. 

The  limitation  of  the  use  of  a  writ  of  certiorari  in  this  class 
of  cases  is  a  matter  upon  which  judicial  views  have  v-aried. 
The  latest  case  dealing  with  conditions  similar  to  those  now 
presented  is  MacFall  v.  Dover,  41  Vroam  518.  In  that  case 
a  writ  of  certiorari  brought  up  a  resolution  of  the  common 
council  of  Dover  declaring  the  offices  of  town  clerk,  treasurer 
and  collector  of  taxes  to  be  vacant  by  reason  of  the  expiration 
of  their  terms.  The  collector  of  taxes,  claiming  that  his  term 
of  office  had  not  expired,  obtained  a  writ  of  certiorari  bring- 
ing up  the  resolution  of  common  council.  At  the  same  meet- 
ing that  this  resolution  was  passed,  the  common  council 
elected  a  new  collector  of  taxes. 

It  was  held  in  that  case,  upon  the  authority  of  cases  cited 
in  the  opinion  of  Mr.  Justice  Pitney,  that  if  it  had  appeared 
that  the  newly-elected  collector  had  been  inducted  into  office, 
the  writ  of  certiorari  should  be  dismissed.  It  was  held  that 
it  not  appearing  whether  the  new  collector  had  been  inducted 
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into  oflSce,  and  so  it  not  appearing  whether  quo  warroHto 
would  lie  against  liim,  the  cause  would  be  held  to  enable  the 
prosecutor  to  bring  in  the  newly-elected  officer,  whose  inter- 
ests would  be  affected  by  such  a  judgment  as  the  prosecutor 
of  the  writ  of  certiorari  sought. 

The  reasons  for  this  course  are  given  in  the  opinion  just 
mentioned,  and  need  not  be  here  repeated.  The  facts  in  the 
present  case,  Yore  not  being  a  party,  and  it  not  appearing  that 
he  has  been  inducted  into  office,  present  the  same  situation, 
and  the  cause  will  take  the  same  course. 


MORRIS   L.   JOHNSON,   PROSECUTOR,   v.   OCEAN   CITY   ET 

AL. 

Argued  June  6,  1906— Decided  November  12,  1906. 

1.  A  petition  filed  for  the  appointment  of  commissioners  to  assess 
damages  for  the  taking  of  land  described  the  land  as  upon  the 
**b€ach"  front.  The  description  shows  that  the  land  was  between 
ordinary  high  and  low-water  mark. 

2.  After  «n  oi*dinance  had  laid  out  a  street  by  a  particular  descrii>- 
tion  in  pmnsaance  of  the  act  of  1889  {Pamph,  L.,  p.  206 )»  some 
of  the  owners  of  land  within  the  described  street  dedicated  such 
lands  to  the  city.  Held,  that  it  was  not  necessary  that  the  order 
appointing  commissioner  to  assess  damages  should  particularly 
describe  the  remaining  land. 

3.  The  act  (Pamph.  L.  1889,  p.  206)  providing  for  the  laying  out 
of  a' street  along  the  beach  front  by  cities  located  on  or  near  the 
ocean  is  constitutional,  not  being  a  special  act  regulating  the 
internal  affairs  of  cities. 


This  writ  brings  up  an  order  of  the  Circuit  Court  of  At- 
lantic county  appointing  commissioners  to  estimate  damages 
and  benefits  occasioned  by  the  laying  out  and  opening  a  street 
or  driveway  along  the  beach  or  ocean  front  in  Oc^an  City 
under  the  provij*ions  of  "An  act  to  authorize  cities  in  this 
state  located  on  or  near  the  ocean,  and  embracing  within  their 
limits  or  jurisdiction  any  beach  or  ocean  front,  to  lay  out  and 
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open  streets  and  drives,  and  to  construct  public  walks  along 
the  beach  or  ocean  front,  to  grade  and  otherwise  improve  the 
same,  to  provide  the  money  necessary  therefor  and  to  regulate 
the  use  thereof,''  approved  April  6th,  1889,  and  the  several 
supplements  thereto,  and  also  under  the  provisions  of  an  ordi- 
nance passed  by  common  council  of  Ocean  city  in  April,  1904, 
entitled  "An  ordinance  to  relocate,  renew,  rebuild,  repair  and 
maintain  a  street  and  public  walk  in  Ocean  City,"  under  the 
provisions  of  the  preceding  statute. 

Before  Justices  Fort,  Gauretson  and  Reed. 

For  the  prosecutor-,  Bourfeois  <&  Sooy, 

For  the  defendants,  Thompson  &  Cole. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  reason  assigned  for  vacating  the  ap- 
pointment of  commissioners  is  that  the  petition  for  such 
appointment  does  not  show  that  the  land  to  be  taken  is  such 
as  can  be  condemned  under  the  act  of  1889.  Pamph.  L,,  p, 
206.  The  firj^t  section  of  that  act  provides  that  "it  shall  be 
lawful  for  common  coiuicil  or  other  governing  body  in  cities 
in  this  state  located  on  or  near  the  ocean,  and  embracing 
within  their  limits  or  jurisdiction  any  beach  or  ocean  front, 
by  ordinance  *  *  *  to  lay  out  and  open  streets  or  drives, 
and  construct  public  walks  along  the  beach  or  ocean  front, 
and  in  like  manner  to  grade  or  otherwise  improve  the  same, 
whether  such  street,  drive  or  public  walk  be  laid  out,  opened 
or  constructed  wholly  or  partly  between  low  and  high-water 
mark,  or  wholly  or  partly  on  land  covered  by  water." 

The  argument  is  that  the  petition  should  have  shown  that 
the  strip  of  land  to  be  taken  was  wholly  or  partly  between 
high  and  low-water  mark,  or  wholly  or  partly  on  land  covered 
by  water.  It  can  serve  no  purpose  to  discuss  the  question 
whether  the  statute  means  anything  more  than  that  the  com- 
mon council  can  lay  out  a  street  along  the  ocean  front,  al- 
though the  street  may  l)e  entirely  or  partly  below  high-water 
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mark  or  covered  by  water.  It  is  of  no  use  because  the  ordi- 
nance passed  by  the  common  council  to  lay  out  this  street 
locates  the  street  along  and  upon  the  ocean  or  "beach^'  front. 
If  it  was  located  upon  the  "beach"  front,  it  was  upon  land  be- 
tween high  and  low-water  mark. 

It  is  next  objected  that  it  is  for  only  a  part  of  the  route 
laid  out  by  the  ordinance  that  the  commissioners  are  to  make 
an  assessment,  and  that  there  is  no  specification  of  that  por- 
tion to  be  so  assessed. 

It  appears  that  after  the  filing  of  the  petition  for  the  ap- 
pointment of  commissioners,  and  after  the  order  upon  the 
property  owners  to  show  cause  why  the  commissioners  should 
not  be  appointed  had  been  made,  but  six  days  before  the  ap- 
pointment was  made,  certain  owners  had  granted  an  easement 
in  their  lands  to  Ocean  City,  thus  disentitling  themselves  of 
any  right  to  compensation. 

The  argument  seems  to  be  that  the  order  should  have  par- 
ticularly described  that  portion  of  the  land  within  the  strip 
laid  out  by  the  ordinance  for  which  assessments  were  to  be 
made,  because  the  commissioners  could  only  ascertain  the 
amount  to  be  paid,  and  could  not  ascertain  what  lands  were 
to  be  assessed. 

It  will  be  perceived  that  this  argument,  carried  to  its  logi- 
cal consequence,  would  require  a  specific  description  of  the 
land  of  each  owner,  else  the  commissioners  must  ascertain  the 
extent  and  ownership  of  each  proprietor  aflfected  by  the 
taking.  If  the  commissioners  can  do  this,  as  surveyors  of  the 
highway  always  do  in  assessing  damages  for  a  newly-laid 
road,  it  is  difficult  to  see  why  they  cannot  take  notice  that 
some  of  the  owners  have  relinquished  their  right  to  damages. 

The  commissioners  were,  in  the  language  of  the  act,  "to 
estimate  and  assess  damages  and  benefits  which  the  opening 
of  the  street  will  occasion."  Of  course,  the  assessment  is  to 
be  made  to  the  owners  of  the  land  taken,  and  the  extent  of 
such  ownership  must  be  ascertained  by  the  commissioners. 
Nor  can  it  be  perceived  in  what  way  the  fact  that  au  assess- 
ment is  not  to  be  made  to  one  owner  can  in  any  way  aflfect  the 
interests  of  another.    There  is  a  lack  of  interest  in  the  prose- 
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cutor  to  raise  the  question,  but  if  legally  raised,  there  seems 
to  be  no  lack  of  power  in  the  commissioners  to  assess  only 
those  who  have  not  relinquished  their  right  to  the  assessment 
by  the  execution  of  an  easement  deed. 

It  is  also  objected,  although  it  is  not  assigned  in  the  rea- 
sons, that  the  width  of  sixty  feet  is  unnecessary,  because  the 
elevated  boardwalk  is  to  be  of  no  greater  width  than  forty 
feet.  But  there  are  to  be  approaches  thereto,  which  may  re- 
quire the  extra  twenty  feet,  and,  besides,  the  statute  does  not 
limit  the  width  of  the  street  for  which  the  land  is  to  be  taken. 

There  is  hIso  a  reason  which  attacks  the  act  of  1889 
(Pamph.  L.,  p,  206)  upon  the  ground  generally  that  it  is 
unconstitutional,  and  especially  that  it  is  unconstitutional  so 
far  as  it  relates  to  condemnation.  The  specific  constitutional 
defects  are  not  indicated  in  the  reasons. 

The  point  made  upon  the  argument  is  that  the  statute  pro- 
vides for  an  assessment  for  benefits  as  well  as  damages,  it 
being  insisted  that  it  is  unconstitutional  to  liquidate  damages 
by  benefits.  It  is  further  insisted  that  the  statute  should  have 
provided  for  compensation  before  taking  the  lands.  The  doc- 
trine thus  invoked,  so  far  as  it  applies  at  all,  is  confined  to 
condemnations  by  private  corporations.  Glazier  v.  New  Jer- 
sey and  New  York  Railroad  Co.,  31  Vroom  353. 

It  does  not  apply  to  taking  by  municipal  corporations. 
Lowerer  v.  Newark,  9  Vroom  151 ;  Randolph  v.  Freeholders 
of  Undon,  34  Id.  155,  162. 

It  is  again  insisted  that  the  act  of  1889  is  special  because 
it  does  not  include  cities  with  a  beach  front,  but  situated  far 
from  the  ocean,  cities  like  Gloucester  with  a  beach  front, 
where  the  tide  ebbs  and  flows.  This  phase  of  the  statute  was 
not  discussed  in  the  case  of  Bowker  v.  Wright,  25  Vroom  130, 
in  which  case  this  same  statute  was  held  to  be  constitutional, 
and  the  appointment  of  commissioners  under  it  to  assess  dam- 
ages was  confirmed. 

It  is,  however,  a  fact  known  to  everyone  that  these  beach 
promenades  are  a  special  and  desirable  feature  at  places  where 
summer  visitors  resort  to  enjoy  the  air  and  view  of  the  ocean, 
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and  for  this  reason  cities  on  or  near  the  ocean  are  capable  of 
a  general  classification  for  the  purpose  mentioned  in  the  act. 
There  is  no  other  question  requiring  further  remark,  and 
the  appointment  brought  up  is  affirmed. 


JOSEPH  T.  SHARP,  APPELLANT,  v.  LEWIS  H.  HOOPES, 
APPELLEE. 

Submitted  March  23,  190(5— Decided  November  12,  1906. 

Where  A,  without  any  employment  by  or  knowledge  by  its  owner, 
exhibits  a  house  to  one  seeking  a  tenement^  who  afterwards  rents 
the  house  directly  from  the  owner,  a  subsequent  promise  by  the 
owner  to  pay  A  for  bis  services  is  without  consideration. 


On  appeal  from  judgment  of  the  Atlantic  City  District 
Court. 

Before  Justices  iORT,  Gabretson  and  Reed. 

For  the  appellant,  Thompson  &  Cole, 

For  the  appellee,  Williapi  /.  Garrison. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Hoopes,  the  plaintiff  below,  sued  to  recover 
commissi(Mi  as  a  real  estate  agent  for  securing  a  tenant  for  a 
house  belonging  to  Sharp.  Mr.  Hoopes  met  a  lady  who 
wished  to  rent  a  house.  He  seems  to  have  known  that  Mr. 
Sharp  had  a  house  for  rent.  He  went  to  the  residence  of  a 
daughter  of  Mr.  Sharp  and  there  saw  Mrs.  Sharp,  the  wife 
of  the  defendant  Wlow,  and  got  from  her  the  amount  of 
rental  asked  for  the  house.  He  then  took  the  prospective 
tenant,  Mrs.  Johnson,  to  the  house,  then  in  the  occupation 
of  another  tenant,  anri  exhibited  the  same  to  Mrs.  Johnson. 
Mr.  Hoopes  never  saw  or  communicated  with  Mr.  Sharp,  but 
afterwards  Mrs.  Johnson  saw  Sharp  and  rented  the  prop- 
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erty  directly  from  him.  There  had  therefore  been  no  em- 
ployment of  Hoopes  by  Sharp,  directly  or  indirectly,  in  the 
transaction. 

The  trial  court  charged  the  jury  that  there  was  no  evi- 
dence of  any  employment  of  Hoopes  by  Sharp,  so  that  ques- 
tion was  not  passed  upon  by  the  jury.  The  court  told  the 
jury  that  the  only  point  for  their  consideration  was  whether 
Mr.  Sharp,  after  the  renting,  confirmed  and  ratified 'Hoopes' 
acts  and  agreed  to  pay  him  a  commission  therefor. 

The  only  testimony  upon  which  a  promise  or  ratification 
rested  is  that  of  the  plaintiff.  He  says  that  after  the  renting 
he  met  Mr.  Sharp,  and  "I  told  him  I  understood  the  house 
was  rented  by  the  party  I  introduced,  and,  of  course,  I  ex- 
pected a  commission ;  he  [Sharp]  told  me  to  see  Mrs.  John- 
son, and  if  she  would  not  pay  he  supposed  he  would  have  to.'' 

Mr.  Sharp  admits  the  convei-sation,  but  says  the  language 
was  that  "if  Mrs.  Sharp  put  it  in  Hoopes'  hands,  he  sup- 
posed he  would  have  to  pay  it."  The  language  of  Mr.  Sharp, 
if  'conceded  to  have  been  as  Hoopes  asserts,  did  not  ratify 
any  contract  of  employment,  because  no  one  had  employed 
Hoopes  purporting  to  represent  Sharp.  The  language,  if 
it  amounted  to  a  promise  to  pay  at  all,  which  is  not  admitted, 
did  not  ratify  any  contract,  but  was  a  new  promise  to  pay 
Hoopes  for  service  previously  rendered,  without  any  request, 
expressed  or  implied.  Such  a  promise  was  devoid  of  any  con- 
sideration to  support  it. 

In  Lampleigh  v.  Brathwait,  1  8.  L.  C.  A.,  marg,  p,  264, 
it  was  resolved  that  a  mere  voluntary  courtesy  will  not  have 
a  consideration  to  uphold  an  assumpsit.  The  same  doctrine 
is  asserted  in  Eastwood  v.  Kenyon,  11  Ad,  &  E.  438,  also 
reported  in  6  Eng.  Rtil.  Cos.  23,  and  notes  thereto. 

There  must  have  been  at  the  time  of  the  promise  some 
perfect  or  imperfect  legal  liability  to  support  the  promise. 
A  mere  moral  liability  will  not  furnish  a  consideration. 
Bartholomew  v.  Jackson,  20  Johns.  28 ;  Chamberlin  v.  Whit- 
ford,  102  Mass.  448 ;  Freeman  v.  Robmson,  9  Vroom  383. 

The  judgment  should  be  reversed. 
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CHARLES  H.  BROWER,  PLAINTIFF  AND  APPELLEE,  v. 
PUBLIC  SERVICE  CORPORATION  OF  NEW  JERSEY, 
DEFENDANT  AND  APPELLANT. 

Submitted  June  18,  1906— Decided  November  12,  1906. 

1.  There  are  cases  in  which  the  court  may  instruct  the  jury  to  find 
negligence,  but  they  are  such  that  both  the  facts  and  the  infer- 
ences to  be  drawn  from  them  are  indisputable,  so  that  if  a  verdict 
were  rendered  against  them  it  must  be  set  aside  as  contrary  to 
the  whole  of  the  evidence. 

2.  The  plaintiff  was  a  passenger  upon  a  street  car  operated  by  the 
defendant,  and  was  injured  through  a  collision  between  the  car 
and  a  wagon  standing  on  the  street.  The  evidence  showed  that 
the  car  had  stopped  to  let  off  passengers,  and  while  it  was  thus 
standing,  an  unattended  horse  with  its  wagon  was  standing  along- 
side of  the  front  part  of  the  car.  Sufficient  space  intervened  be- 
tween the  side  of  the  car  and  the  side  of  the  wagon  to  permit  the 
car  to  paas.  The  car  had  started  slowly,  when  the  driver  of  the 
horse  approached  and  started  the  horse  forward.  By  reason  of 
the  movement  of  the  horse,  and  perhaps  by  reason  of  snow  and 
ice  in  the  street,  the  rear  end  of  the  wagon  slid  into  the  car  and 
broke  a  window  and  injured  the  plaintiff.  Upon  this  evidence 
the  ti'ial  judge  directed  a  verdict  for  the  plaintiff.  Held^  that  the 
question  of  negligence  of  the  defendant  was  for  the  jury. 


On  appeal  from  the  District  Court  of  the  city  of  Camden. 
Before  Justices  Hendrickson,  Pitxey  and  Trenchabd. 
For  the  plaintiff,  M.  Bergen  Stone. 
For  the  defendant,  Edmund  B.  Learning, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  a  judgment  en- 
tered in  the  District  Court  of  the  city  of  Camden. 

The  action  was  brought  by  a  passenger  in  a  street  car  of  the 
defendant  company  to  recover  for  injuries  received  from 
broken  glass  caused  by  a  collision  between  the"  car  and  a 
wagon. 

Vol.  xlv.  13 
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The  evidence  showed  that  the  trolley  ear  of  the  defendant 
in  which  the  plaintiff  was  a  passenger  stopped  on  Market 
street,  Camden,  at  the  street  crossing  of  Seventh  street,  to  let 
off  passengers,  and  while  the  car  was  thus  standing,  a  horse 
with  its  wagon  was  standing  at  the  side  of  the  front  part  of 
the  ear.  The  horse  was  unattended.  There  was  sufficient 
space  between  the  car  and  the  wagon  for  the  car  to  pass.  In 
this  position  the  car  started  on  its  journey,  and  when  about 
half  way  by  the  wagon  the  wagon  came  in  contact  with  the 
car  and  broke  a  car  window  and  injured  the  plaintiff,  who 
was  sitting  about  the  middle  of  the  car.  At  the  time  of  the 
accident  the  car  had  only  just  started  and  was  moving  slowly. 
Just  after  the  car  started,  the  driver  of  the  horse  and  wagon 
came  from  a  house  opposite  and  went  to  the  horse  and  started 
it  forward,  when,  by  reason  of  the  movement  of  the  horse,  and 
perhaps  by  reason  of  the  street  teing  covered  with  snow  and 
ice,  the  rear  end  of  the  wagon  slid  over  into  the  car  and  broke 
the  car  window,  and  the  plaintiff  was  injured. 

None  of  the  above  recited  facts  were  in  dispute. 

With  respect  to  the  space  which  intervened  between  the  side 
of  the  car  and  the  side  of  the  wagon,  there  seems  to  have  been 
a  conflict  of  testimony.  All  of  the  witnesses,  both  those  of 
the  plaintiff  and  those  of  the  defendant,  testified  that  there 
was  a  space  of  from  a  foot  to  eighteen  inches,  excepting  the 
plaintiff,  whose  testimony  may  indicate  that  there  was  less 
space  intervening.  The  plaintiff  says  that  he  happened  to 
look  out  of  the  window  and  saw  the  wagon  very  close — some 
two  or  three  inches  from  the  window. 

Upon  this  evidence  the  trial  judge  directed  a  verdict  for 
the  plaintiff,  leaving  to  the  jury  only  the  question  of  damages. 
To  this  instruction  the  defendant  prayed  and  was  allowed  an 
exception. 

This  ruling  of  the  trial  judge  presents  the  question  raised 
for  consideration. 

I  think  the  action  of  the  court  in  directing  a  verdict  for  the 
plaintiff  was  erroneous. 

There  are  cases  m  which  the  court  may  instruct  the  jury  to 
find  negligence,  but  these  are  such  that  both  the  facts  and  the 
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inferences  to  be  drawn  from  them  are  indisputable,  so  that  if 
a  verdict  were  returned  against  them  it  must  be  set  aside  as 
contrary  to  the  whole  of  the  evidence.  Moebus  v.  Becker,  If 
Vroom  41. 

This  court,  in  Belles  v.  Kellner,  37  Vroom  561,  and  the 
Court  of  Errors  and  Appeals,  in  the  same  case,  in  38  Id,  255, 
clearly  points  out  that  failure  to  guard  teams  cannot  be  con-* 
sidered  negligence  per  se,  Wliat  might  be  negligence  a^  to 
one  team  or  under  certain  conditions  would  not  be  as  to 
another  team  or  under  other  conditions.  If  among  the  ma|ny 
teams  left  unguarded  some  may  be  negligently  so  left,  the 
street  railway  company  cannot  have  imposed  upon  it  the  bur- 
den of  assuming  that  all  unguarded  teams  are  sources  of 
danger  and  be  made  negligent  for  passing  any  unguarded 
team. 

The  case  of  Walsh  v.  North  Jersey  Street  Railway  Co,,  42 
Vroom  641,  was  one  in  which  a  passenger  in  a  car  of  the  de- 
fendant was  injured  by  a  collision  between  the  car  and  a 
wagon.  There  was  evidence  from  which  the  jury  might  infer 
that  the  accident  was  caused  by  the  hind  wheel  of  the  wagon 
"slewing*'  toward  the  car  while  the  driver  was  crossing  from 
the  westbound  to  the  eastbound  track.  In  that  case  it  was 
held  by  the  Court  of  Errors  and  Appeals  that  it  was  a  ques- 
tion for  the  jury  whether  the  motorman  was  guilty  of  negli- 
gence. 

In  the  case  now  under  judgment  the  evidence  above  recited 
leaves  both  the  facts  and  the  inferences  to  be  drawn  from 
them  in  dispute,  and  the  question  of  the  negligence  of  the 
defendant  should  have  been  submitted  to  the  jury.  The  di- 
rection of  a  verdict  for  the  plaintiff  by  the  trial  judge  was 
therefore  erroneous. 

The  result  is  that  the  judgment  below  should  be  reversed 
and  a  venire  de  novo  awarded. 
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BENJAMIN  HUMMER,  PLAINTIFF  AND  APPELLEE,  v.  LE- 
HIGH VALLEY  RAILROAD  COMPANY,  DEFENDANT 
AND  APPELLANT. 

Submitted  June  18,  1906— Decided  November  12,  1906. 

1.  The  plaintiff  was  driving  on  a  dark  night  in  a  milk  wagon  on  a 
highway  which  crossed  the  railroad  track  of  the  defendant  at  an 
acute  angle.  There  were  no  lights,  and  he  was  unable  to  see  the 
crossing  until  he  reached  it.  When  he  reached  the  crossing  the 
forward  wheel  of  his  wagon  went  off  the  planking,  dropped  be- 
tween the  rails  and  was  caught.  After  endeavoring,  without  suc- 
cess, to  extricate  his  horse,  he  undertook  to  unload  the  wagon  so 
as  to  enable  the  horse  to  pull  it  out.  While  unloading,  he  paw  a 
train  approaching,  and  immediately  took  his  lantern  and  ran 
down  the  track  and  swung  his  lantern  acrdss  the  track  for  the 
purpose  of  warning  the  approaching  train.  Notwithstanding  the 
signal,  the  train  struck  and  destroyed  plaintiff's  wagon.  The 
evidence  left  it  open  to  dispute  whether  the  trainmen  stopped  the 
train  with  reasonable  promptness  after  being  warned.  Held,  that 
the  questions  of  the  negligence  of  the  defendant  and  of  the  con- 
tributory negligence  of  the  plaintiff  were  for  the  jury. 

2,  On  motions  to  nonsuit  and  to  direct  a  verdict,  where  fair-minded 
men  might  honestly  differ  as  to  the  conclusions  to  be  drawn  from 
the  facts,  whether  controverted  or  uncontroverted,  the  question  at 
issue  should  go  to  the  jury. 


On  appeal  from  the  First  District  Court  of  Jersey  City. 
Before  Justices  Hendrickson,  Pitney  and  Trenchakd. 
For  the  plaintiff,  Elmer  W.  Demarest 
For  the  defendant,  Collins  &  Corbin, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  Tliis  is  an  appeal  from  a  judgment  of 
the  First  District  Court  of  Jersey  City. 

The  action  was  brought  by  the  plaintiff  to  recover  damages 
for  the  destruction  of  his  wagon  by  a  train  of  the  defendant 
company  at  a  crossing  on  I^inden  avenue,  in  Jersey  City. 

It  appears  from  the  evidence  that  on  November  7th,  1905, 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1906.  197 

4o  Vroom.  Hummer  v.  Lehigh  Valley  R.  R.  Co. 

about  three  o'clock  in  the  morning,  the  plaintiff  was  driving 
in  a  milk  wagon  on  Linden  avemie,  which  crossed  the  railroad 
track  of  the  defendant  company  at  grade,  and  at  an  acute 
angle.  It  was  a  dark  night  and  there  were  no  lights  and  he 
was  imable  to  see  the  railroad  crossing  until  he  reached  it. 
When  he  reached  the  crossing  the'  forward  wheel  of  his  wagon 
went  oflE  the  planking,  dropped  between  the  rails  and  was 
caught.  After  endeavoiing,  without  success,  to  extricate  the 
horse,  the  plaintiff  imdertook  to  unload  the  wagon  so  as  to 
enable  the  horse  to  pull  it  out.  While  unloading  the  wagon 
he  saw  a  train  approaching,  and  immediately  took  his  lantern 
and  ran  down  the  track  and  swimg  his  lantern  across  the 
track  as  a  signal  to  the  approaching  train.  Notwithstanding 
the  signal,  the  train  struck  and  destroyed  the  wagon  of  the 
plaintiff.  The  jury  found  a  verdict  in  favor  of  the  plaintiff, 
assessing  the  damages  at  $100. 

On  behalf  of  the  defendant,  it  is  insisted  that  the  plaintiff 
should  have  been  nonsuited  or  a  verdict  against  him  should 
have  been  directed,  because  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant,  and  because  the  plaintiff 
was  guilty  of  negligence. 

Was  the  defendant  company  negligent  ? 

Under  the  theory  upon  which  the  case  was  submitted  to 
the  jury,  the  verdict  necessarily  rests  solely  on  the  alleged 
negligence  of  the  engineer  in  not  stopping  the  train  as  soon 
as  he  reasonably  might  have  stopped  it  after  being  warned. 

We  must  now  review  the  case  according  to  the  theory  on 
which  it  was  submitted  to  the  jury. 

The  plaintiff  testified  that  he  ran  down  the  track  about 
four  car  lengths  from  the  crossing  and  swung  his  lantern  in 
front  of  the  train,  but  that  the  speed  of  the  train  did  not 
slacken  until  after  it  had  passed  him ;  that  he  heard  the  air- 
brakes applied  after  the  train  had  passed  him.  The  engineer 
of  the  defendant's  train  testified  that  the  first  he  knew  there 
was  anything  wrong  was  when  he  saw  the  wagon;  that  pre- 
vious to  that  he  saw  a  man  with  a  lantern  waving  it  on  the 
crossing;  that  he  then  applied  the  air-brakes  and  shut  off 
steam.    On  cross-examination,  however,  he  testified  as  follows : 
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"^.  You  said  that  the  fireman  called  your  attention  to  the 
man  waving  the  lantern  ? 

"A,  He  didn't  call  my  attention  to  the  man  waving  the 
lantern — he  called  my  attention  to  see  what  the  man  wanted. 

"Q,  This  was  before  you  came  around  the  curve? 

".4.  About  at  the  beginning  of  the  curve. 

"^.  And  when  you  looked,  you  saw  the  man  waving  the 
lantern? 

"A,  After  I  came  around  the  curve  I  saw  the  man  waving 
this  lantern — or  he  was  not  waving  it;  he  was  just  crossing  it. 

"Q.  Crossing  the  track? 

"A.  No,  he  stood  on  the  track. 

"Q.  Swinging  the  lantern  ? 

"A,  He  was  not  swinging  it;  he  was  just  holding  the  lan- 
tern up  in  this  manner  (indicating  with  motions). 

"^.  And  you  say  that  you  were  going  at  about  twenty-five 
miles  an  hour  at  that  time? 

"^.  Yes,  sir;  when  the  fireman  called  my  attention  to 
him. 

"^.  And  that  was  four  or  five  cars  away  from  the  crossing  ? 

"4.  Four  or  five  cars  from  the  crossing  to  the  curve. 

"^.  You  say  that  you  shut  off  the  steam  and  put  on  the 
air-brake  right  away  ? 

"A.  I  didn't  say  that. 

"^.  Did  you  apply  the  air-brake? 

"A.  I  said  I  shut  off  the  steam  and  applied  the  brake." 

It  >vill  be  seen,  tlierefore,  that  the  evidence  left  it  open  to 
dispute  whether  the  trainmen  stopped  the  train  with  reason- 
able promptness  after  receiving  warning  of  the  peril  of  the 
plaintiff.  The  circumstance  that  the  lantern  used  by  the 
plaintiff  as  a  signal  of  warning  showed  a  white  light  rather 
than  a  red  light  is  of  no  controlling  significance.  He  used 
the  only  means  of  signal  at  hand,  and  that  it  was  seen  and  its 
significance  appreciated  is  shown  by  the  testimony  of  the  en- 
gineer and  the  fireman  of  the  defendant  company. 

Was  the  plaintiff  guilty  of  contributory  negligence? 

It  is  contended  that  the  plaintiff  was  at  fault  in  driving 
off  the  planking.     In  connection  with  this,  it  is  to  be  ob- 
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served  that  the  testimony  shows  that  the  plaintiff  was  not 
especially  familiar  with  the  crossing;  that  there  were  no 
lights  there;  that  plaintiff  was  approaching  the  crossing  on 
a  dark  and  cloudy  night  and  was  unable  to  see  it  until  he 
reached  it,  and  that  the  railroad  crossed  the  avenue  at  an  acute 
angle. 

It  is  also  contended  that  the  plaintiff  was  at  fault  in  not 
sooner  giving  notice  to  the  train  crew  as  to  the  position  of 
liis  wagon.  In  connection  with  this  it  is  to  be  observed  that 
the  evidence  shows  that  the  railroad  appears  to  have  been  a 
single-track  road  and  that  there  was  nothing  to  show  that  the 
plaintiff  knew  from  which  direction  a  train  might  come.  He 
could  not  guard  the  track  in  both  directions,  and  could  not 
well  make  a  signal  by  waving  a  lantern  while  he  was  engaged 
in  unloading  the  wagon.  "WTiether  it  was  not  more  prudent 
to  hurry  the.  unloading,  so  as  to  quickly  extricate  his  team, 
rather  than  to  abandon  the  unloading  in  order  to  signal  any 
train  that  might  be  expected,  but  was  not  known  to  be  ap- 
proaching, was  a  matter  of  doubtful  inference  for  the  jury's 
determination. 

The  rule  which  controlled  the  action  of  the  trial  judge  on 
the  motions  to  nonsuit  and  to  direct  a  verdict  was  this:  that 
where  fair-minded  men  might  honestly  differ  as  to  the  con- 
clusions to  be  drawn  from  facts,  whether  controverted  or  un- 
controverted,  the  question  at  issue  should  go  to  the  jury. 
Pennsylvania  Railroad  Co,  v.  Matthews,  7  Vroom  531 ;  Dela- 
ware, Lackawanna  and  Western  Railroad  Co.  v.  Shelton,  26 
Id.  342;  Newark  Passenger  Railway  Co.  v.  Block,  Id.  605; 
Traction  Company  v.  Scott,  29  Id.  682. 

Appl3dng  the  rule  stated,  a  jury  question  was  raised,  both 
as  to  the  negligence  of  the  defendant  company  and  as  to  the 
contributory  negligence  of  the  plaintiff,  and  both  questions 
were  properly  submitted  to  the  jury. 

The  result  is  that  the  judgment  below  should  be  affirmed. 
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WILLIAM  E.  TREWIN,  COUNTY  COLLECTOR  OF  THE 
COUNTY  OF  HUNTERDON,  RELATOR,  v.  PETER  S. 
SHURTS,  COLLECTOR  OF  TAXES  OF  THE  BOROUGH 
OF  JUNCTION,  AND  THE  COMMON  COUNCIL  OF  THE 
BOROUGH  OF  JUNCTION,  RESPONDENTS. 

Argued  February  1,  1907— Decided  February  16.   1907. 

1.  Section  41  of  the  act  approved  April  8th,  1903  (Pamph.  L.,  p. 
420),  makes  it  the  duty  of  a  borough  collector  of  taxes,  on  or 
before  the  twenty-second  day  of  December,  in  each  year,  out  of 
the  first  money  collected,  to  pay  to  the  county  collector  the  state 
and  county  taxes  required  to  be  assessed  in  his  taxing  district. 

2.  A  peremptory  mandamus  will  issue  for  the  payment  of  state  and 
county  taxes  by  a  borough  where  it  has  collected  sufficient  moneys 
for  borough,  county  and  state  purposes  to  pay  such  state  and 
county  taxes. 

3.  The  fact  that  the  legality  of  certain  assessments  of  taxes  by  the 
borough  is  under  review  by  certiorari  proceedings  in  this  court  is 
no  defence  on  an  application  for  mandamus  to  compel  the  borough 
to  pay  over  the  state  and  county  taxes. 

4.  The  fact  that  section  OH  of  the  act  of  1903  {Pamph.  L.,  p.  435) 
provides  that  "an  action  may  be  maintained  by  the  county  col- 
lector against  any  taxing  district  to  recover  taxes  due  from  the 
taxing  district"  does  not  exclude  the  remedy  by  mandamus  against 
the  taxing  district  to  compel  payment  out  of  "the  first  money 
collected." 


On  a  rule  to  show  cause  why  a  writ  of  mandamus  should 
not  issue. 

Before  Justices  Reed  and  Trenchard. 

For  the  relator,  Harry  L,  Stout. 

For  the  respondents,  Willard  C.  Parker. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  a  rule  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  commanding  Peter  S.  Shurts, 
collector  of  taxes  of  the  borough  of  Junction,  and  the  com- 
mon council  of  the  borough  of  Junction,  the  respondents,  to 
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pay  over  all  county  and  state  school  taxes  levied  upon  the 
borough  of  Junction  unto  William  E.  Trewin,  county  col- 
lector of  the  county  of  Hunterdon,  the  relator. 

From  the  evidence  it  appears  that  in  the  year  1905  the 
collector  of  the  borough  of  Junction  added  to  the  borough 
assessor's  list  of  taxes  an  assessment  of  $300,000  upon  coal 
in  storage  in  the  borough  and  belonging  to  the  Lehigh  and 
Wilkesbarre  Coal  Company.  That  company  took  a  certiorari 
of  that  assessment  to  this  court,  alleging  that  the  coal  was 
simply  in  transit  in  interstate  commerce,  and  hence  not  liable 
to  taxation.  The  certiorari  is  now  pending  in  this  court.  In 
1906  the  borough  assessor  made  no  assessment  upon  the  said 
coal  company's  coal,  but  the  county  board  of  taxation  added 
to  his  assessment  $300,000  for  the  coal  company's  coal  in 
storage  in  the  borough.  The  coal  company  refused  to  pay 
the  tax  on  that  $300,000,  and  the  borough  collector  is  await- 
ing the  decision  of  this  court  in  the  certiorari  proceedings,  to 
ascertain  whether  that  coal  is  taxable  and  the  tax  collectible. 
The  collector  sent  to  the  county  collector  the  tax  due  the 
county  and  the  state  school  fund  on  all  the  assessed  property 
in  the  borough  for  the  year  1906,  except  only  on  this  $300,000, 
the  taxable  character  of  which  is  now  in  litigation.  The 
county  collector  refused  to  receive  any  payment  that  did  not 
include  the  county  and  state  school  tax  on  that  $300,000,  and 
has  brought  this  proceeding  to  enforce  the  immediate  pay- 
ment of  the  entire  amount  of  the  county  and  state  school  fund 
assessments  in  the  borough  of  Junction. 

It  is  conceded  that  the  sole  question  is  whether,  under  such 
circumstances,  the  writ  of  mandamus  should  be  granted. 

Section  41  of  an  act  of  the  legislature  entitled  "An  act  for 
the  assessment  and  collection  of  taxes,"  approved  April  8th, 
1903  (Pamph.  L.,  p.  430),  provides,  among  other  things,  that 
**it  shall  be  the  duty  of  the  collector  or  other  officer  having 
the  custody  of  the  collected  taxes,  on  or  before  the  twenty- 
second  day  of  December  in  each  year,  out  of  the  first  money 
collected,  to  pay  to  the  county  collector  of  the  county  the  state 
and  county  taxes  required  to  be  assessed  in  his  taxing  dis- 
trict." 
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The  evidence  shows,  and  it  is  admitted  by  the  respondents, 
that  the  amount  of  t*tate  and  county  taxes  required  to  be 
assegsed  against  the  borough  of  Junction  was  the  sum  of 
$4,115.29;  that  sufficient  money  has  been  collected  to  pay 
the  same;  that  respondents  have  refused  to  pay  the  same,  and 
that  it  has  not  been  paid. 

A  peremptory  mandnmus  will  issue  for  the  payment  of 
state  and  county  tax^s  by  a  borough  where  it  has  collected 
sufficient  moneys  for  borough,  county  and  state  purposes  to 
pay  such  state  and  county  taxes.  Coe,  Collector,  v.  Engle- 
wood,  39  Vroom  559 ;  Ross  v.  Walton,  34  Id,  435 ;  S.  C,  on 
error,  38  Id,  088;  Shields  v.  Paterson,  26  Id,  495. 

The  fact  that  the  legality  of  certain  assessments  of  taxes  by 
the  borough  is  under  review  by  certiorari  proceedings  in  this 
court  is  no  defence  on  an  application  for  mandamus  to  com- 
pel the  borough  to  pay  over  the  state  and  county  taxes.  Coe, 
Collector,  v.  Enyletoood,  stipi'a;  Ross  v.  Walton,  supra;  S.  C, 
38  Vroom  688 ;  Shields  v.  Paterson,  supra;  Hiigg  v.  Camden, 
10  Vroom  620;  Herder  v.  Hunterdon,  7  Id,  363. 

The  fact  that  section  03  of  the  act  of  1903  (Pamph,  L.,  p. 
435)  provides  that  "an  action  may  be  maintained  by  the 
county  collector  against  any  taxing  district  to  recover  taxes 
due  from  the  taxing  district"'  does  not  exclude  the  remedy  by 
mandamus:  The  purpose  and  effect  of  the  forty-first  section 
is  to  require  the  borough  collector  to  pay,  "out  of  the  first 
money  collected,"  to  the  county  collector,  the  state  and  county 
taxes.  The  county  collector  has  no  other  or  adequate  remedy 
against  "the  first  money  collected"  except  by  mandamus,  and 
public  policy  demands  that  it  should  not  be  denied  him. 
Apgar  v.  Trustees  of  School  District  No,  4,  <£:c.,  5  Vroom  308. 

A  peremptory  writ  of  mandamus  should  issue,  with  costs. 


Digitized  by  VjOOQIC 


NOVEMBEK  TERM,  1906.  203 


45  Vroom.  Crawford  v.  Kline. 


WILLARD  J.  CBAWFOKD,  PLAINTIFF  AND  APPELLEE,  v. 
SAMUEL  KLINE,  DEFENDANT  AND  APPELLANT. 

Sabmitted  June  IS,  1906— Decided  November  12,  1906. 

1.  A  clause  in  a  lease  provided  that,  sboujbl  the  leaaoe  remain  in 
occupation  of  premises  after  the  expiratkNi  of  the  leaae,  it  shall 
then  be  a  continuing  yearly  lease,  to  be  termiBated  by  either  party 
at  the  end  of  any  period  of  one  year  by  the  service  of  a  notice 
thirty  days  before  the  expiration  of  any  such  year.  Held,  that  a 
holding  over  by  the  lessee,  after  having  given  such  notice  of  in- 
tention to  vacate,  would,  at  the  option  of  the  lessor,  amount  to  a 
renewal  of  the  lease  for  an  additional  year. 

2.  A  witness  was  examined  in  Ohio  on  interrogatories.  An 'inter- 
rogatory propounded  to  him  was  whether  he  had  received  from 
the  defendant  any  letter  with  relation  to  the  termination  of  the 
lease,  "dated  May  28th,  1904,  or  thereabouts."  As  propounded 
to  the  witness  by  the  commissioner,  the  interrogatory  asked  him 
whether  he  had  received  from  the  defendant  any  letter  with  rela- 
tion to  termination  of  the  lease,  *'dated  May  24th,  1904,  or  there- 
abouts." The  witness  answered  "No."  Held,  that  the  refusal  of 
the  trial  judge  to  strike  out  the  interrogatory  and  answer  because 
the  question  was  unwarranted  was  not  error. 


On  appeal  from  the  District  Court  of  the  city  of  Trenton. 
Before  Justices  Hendrickson,  Pitney  and  Trenchard. 
For  the  plaintiff,  Clark  McK,  Whittemore, 
For  the  defendant,  William  R.  Piper. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  a  judgment  of  the 
District  Court  of  the  city  of  Trenton. 

The  plaintiff  sued  the  defendant  to  recover  $19.5,  and  in- 
terest, being  for  rent,  for  thirteen  months,  at  $15  per  month, 
from  June  Ist,  1904,  to  June  30th,  1905,  for  a  store  in  the 
city  of  Cleveland,  Ohio,  and  recovered  a  judgment  of  $202.71. 

It  appears  from  the  state  of  the  case  that  there  was  a 
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written  lease  from  the  plaintiff  to  the  defendant,  dated  June 
27th,  1902,  for  the  term  of  one  year,  from  July  Ist,  1902. 

The  lease  contained  the  following  provisions,  among  others : 

^T/essee  shall  pay,  as  liquidated  damages,  double  rent  for 
all  time  possession  of  said  premises,  or  part  thereof,  is  re- 
tained after  termination  of  tliis  lease,  whether  by  lapse  of 
time  or  of  election  of  either  party. 

"Should  the  lessee  remain  in  occupation  of  said  premises 
after  the  date  of  the  expiration  of  this  lease,  it  is  hereby 
agreed  and  understood  that  said  lessee  remains  subject  to  the 
above  conditions  and  terms  and  that  the  lease  shall  then  be 
a  continuing  yearly  lease,  to  be  terminated  by  either  party 
at  the  end  of  any  period  of  one  year,  and  by  the  serving  of 
written  notice  by  one  pai*ty  upon  the  other  of  their  desire  to 
terminate  the  lease  at  the  end  of  any  period  of  one  year  after 
said  date  of  expiration,  such  written  notice  to  be  given  at 
least  thirty  days  before  the  end  of  such  year. 

"All  rights  and  remedies  of  lessor  under  this  lease  shall  be 
cumulative,  and  none  shall  be  exclusive  of  any  rights  or  reme- 
dies allowed  by  law." 

The  defendant  took  possession  July  1st,  1902,  and  con- 
tinued in  possession  after  the  expiration  of  the  year,  thereby 
becoming  a  tenant  from  year  to  year,  with  the  privilege  of 
terminating  the  tenancy  by  giving  notice  thirty  days  before 
the  end  of  the  year. 

It  also  appears  from  the  state  of  the  case  that  one  Kuehn 
was  the  agent  of  the  plaintiff  with  respect  to  the  building; 
that  one  Koch  was  the  agent  of  the  defendant;  that  the  de- 
fendant testified  that  on  May  28th,  1904,  he  sent  a  letter  to 
Keuhn,  saying:  "As  our  lease  expires  on  July  1st  next,  we 
hereby  notify  you  we  will  vacate  store.  Our  Mr.  Koch  will 
call  on  you  for  the  key,  to  whom  you  will  turn  the  key  over 
for  to  remove  the  goods,  when  he  will  return  the  same  to  you 
after."  The  defendant  further  testified  that  he  sent  his  agent 
(Koch)  to  Cleveland  to  close  up  the  store,  pack  and  ship  the 
goods. 

It  also  appears  tliat  Keuhn  was  examined  in  Ohio  on  in- 
terrogatories.    The  tenth  interrogatory  propounded  to  him 
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was  whether  he  had  received  from  the  defendant  any  letter 
with  relation  to  the  termination  of  the  lease,  "dated  May 
28th,  1904,  or  thereabouts."  As  propounded  to  the  witness 
by  the  conunissioner,  the  interrogatory  asked  him  whether  he 
had  received  from  the  defendant  any  letter  with  relation  to 
the  termination  of  ihe  lease,  "dated  May  24th,  1904,  or  there- 
abouts." He  answered  "Xo,"  thus  denying  the  receipt  of  the 
letter. 

TJpon  the  trial  a  motion  was  made  to  strike  out  this  in- 
terrogatory and  answer  because  the  question  was  unwar- 
ranted. This  motion  was  denied,  and  such  denial  is  now 
relied  upon  for  reversal. 

This  motion  was  properly  denied.  The  words  "or  there- 
abouts," and  the  reference  in  the  interrogatory  to  the  subject- 
matter  of  the  letter,  sufficiently  identified  it  so  as  to  make  the 
answer  admissible.  The  weight  of  the  denial  may  have  been 
less  than  if  the  interrogatory  had  correctly  specified  the  date 
of  the  alleged  letter,  but  this  was  a  matter  for  the  consider- 
ation of  the  jury. 

The  learned  trial  judge  charged  the  jury  that  if  there  was 
no  thirty  days'  notice  given  to  either  one  the  lease  continued, 
"and  if  you  find  there  was  (no)  notice  given  by  Mr.  Kline 
to  Mr.  Crawford,  then  your  judgment  should  be  for  the  full 
amount  of  $195,  with  interest."  The  word  "no,"  where  indi- 
cated by  parenthesis,  was  manifestly  omitted  by  error  of  the 
stenographer,  and  there  was  no  objection  made  to  this  por- 
tion of  the  charge. 

The  trial  judge  further  charged  (and  to  this  exce|)tion 
was  taken)  that  "even  if  there  had  been  notice,  if  you.  find 
that  Mr.  Kline  kept  possession  of  this  store  for  fourteen  days 
beyond  the  period  for  which  he  had  given  notice  to  vacate, 
that  makes  him  a  tenant  for  another  year,  and  he  is  liable  for 
the  rent  for  the  additional  year." 

It  is  contended  by  the  defendant  that  this  portion  of  the 
charge  was  erroneous,  and  such  alleged  error  is  relied  upon 
for  reversal. 

This  contention  cannot  prevail.  There  was  evidence  tend- 
ing to  show  that  the  store  was  not  vacated  by  the  defendant 
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until  July  14th,  1904.  In  view  of  the  clause  in  the  lease 
providing  that  should  the  lessee  remain  in  occupation  of  the 
premises  after  the  expiration  of  the  lease,  it  shall  then  be  a 
continuing  yearly  lease,  to  be  terminated  by  either  party  at 
the  end  of  any  period  of  one  year  by  the  service  of  a  notice 
thirty  days  before  the  expiration  of  any  such  year,  the  trial 
judge  correctly  held  that  such  holding  over  would  (at  the 
option  of  the  lessor)  amount  to  a  renewal  of  the  lease  for  the 
additional  year. 

The  defendant  contends  that  such  a  holding  over  i&  pro- 
vided for  in  that  clause  of  the  lease  respecting  liquidated 
damages.  But  that  clause  refers  only  to  a  holding  over  that 
is  not  accepted  by  the  lessor  as  a  renewal  of  the  lease,  and 
does  not  debar  the  lessor  from  treating,  as  in  this  case,  such 
holding»over  as  a  renewal  of  the  lease.  In  connection  with 
this  it  is  to  be  observed  that  the  lease  also  provides  that  all 
rights  and  remedies  of  lessor  under  the  lease  shall  be  cumu- 
lative, and  none  shall  be  exclusive  of  any  rights  or  remedies 
allowed  by  law. 

There  was  therefore  no  error  in  the  charge  of  the  trial 
judge. 

The  result  is  that  the  judgment  below  sliould  l)e  affirmed. 


EDWARD  H.  DURRELL,  PROSECUTOR,  v.  THE  MAYOR  AND 
COUNCIL  OF  THE  CITY  OF  WOODBURY. 

Submitted  June  18,  IIXKJ— Decided  November  12,  1906. 

1.  Section  3  of  the  act  approved  June  13th.  1898  {Pamph.  L.,  p. 
466),  makes  it  mandatory  upon  city  council  to  proceed  to  have 
an  assessment  made  upon  the  property  benefited  by  the  in)prove- 
ment  authorifed  by  that  act. 

2.  The  authority  for  the  assessment  ot  benefits  is  found  in  the  act. 

3.  Where  a  city  has  been  permitted  to  go  on  and  incur  the  expense 
of  the  improvement  without  objection  as  to  the  validity  of  the 
improvement  ordinance,  and  then  proceeded  to  assess  the  benefits, 
it  is  too  late  for  a  party  thus  assessed  to  object  to  the  assessment 
on  the  ground  of  the  invalidity  of  the  original  ordinance. 
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On  certiorari. 

Before  Justices  Hexdricksox,  Pitney  and  TaEXCHARD. 

For  the  prosecutor,  Lewis  Starr, 

For  the  defendant,  J,  Boi/d  Avis, 

The  opinion  of  the  court  was  delivered  by 

Trexchard,  J.  This  writ  brings  before  this  court  for  re- 
view an  order  of  the  Court  of  Common  Pleas  of  the  count}'  of 
Gloucester  confirming  an  assessment  for  benefits  made  upon 
property  abutting  Cooper  street,  in  the  city  of  Woodbury, 
which  was  improved  by  the  construction  of  a  vitrified  brick 
pavement,  pursuant  to  an  act  entitled  "An  act  to  authorize 
the  improvement  of  streets  and  highways  in  cities  of  this 
state,  and  to  provide  for  the  payment  of  the  expense  of  the 
same,"  approved  June  13th,  1898.    Pamph.  L,,  p.  466. 

The  act  of  1898  first  authorizes  the  issue  of  bonds  for  the 
purpose  of  obtaining  money  for  the  permanent  improvement 
of  the  streets  and  highways  with  permanent  and  durable 
material  of  a  kind  to  be  determined  in  each  instance  by  the 
city  council.  The  streets  to  be  improved  in  any  one  year  shall 
be  designated  by  ordinance,  together  with  the  kind  of  pave- 
ment proposed  to  improve  them  with.  By  section  2  the  in- 
terest on  the  bonds  shall  be  raised  annually  by  taxation,  and 
the  principal  paid  by  the  city  at  maturity,  and  that  money 
derived  from  assessments,  made  as  hereinafter  provided  for 
upon  the  property  benefited  by  such  improvements,  shall, 
when  collected,  be  held  as  a  fund  toward  the  payment  of  the 
bonds.  By  section  3,  after  the  improvement  is  completed,  the 
council  shall  apply  to  the  Court  of  Common  Pleas  for  the 
appointment  of  commissioners  to  estimate  and  assess  such 
benefits.  By  section  8  the  assessments  are  to  be  a  first  lien 
upon  the  lands  aflfected  thereby,  and  may  be  paid  one-fifth 
thereof  in  each  year,  with  interest.  By  section  10  it  is  en- 
acted that,  for  the  purpose  of  discharging  the  bonds  and  the 
interest  thereon,  the  city  council  may  provide  annually,  by 
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taxation  in  the  annual  tax  levy,  such  sum  as  will  be  sufficient 
to  pay  the  interest  and  for  the  creation  of  a  sinking  fund  for 
the  payment  of  the  principal. 

By  ordinance,  approved  June  10th,  1903,  the  city  council 
ordained  that  Cooper  street  should  be  improved.  By  ordi- 
nance, approved  June  20th,  1903,  provision  was  made  for  the 
issue  of  not  exceeding  $60,000  of  bonds.  The  second  of  these 
ordinances  contained  a  section  providing  that,  for  the  purpose 
of  discharging  the  bonds,  the  city  council  should  provide  an- 
nually, by  taxation,  such  sum  as  would  be  sufficient  to  pay 
interest  on  all  the  bonds  authorized  and  for  the  creation  of  a 
sinking  fund  for  the  payment  of  the  principal. 

By  ordinance,  approved  August  6th,  1903,  an  amendment 
of  the  ordinance  of  June  10th,  1903,  was  made. 

Some  of  the  authorized  bonds  have  been  executed,  but  not 
sold. 

The  improvement  of  Cooper  street  was  completed  August 
23d,  1904. 

Xone  of  these  ordinances  contained  any  provision  looking 
to  an  assessment  of  benefits  saving  such  as  might  be  implied 
by  reference  to  the  act  of  1898  contained  in  each  ordinance. 

By  a  resolution,  adopted  June  27th,  1904,  the  city  council 
authorized  the  borrowing  of  $16,000,  in  anticipation  of  the 
collection  of  the  taxes  and  assessments. 

On  January  28th,  1905,  application  was  made  to  the  Court 
of  Common  Pleas  for  the  appointment  of  commissioners  of 
assessment.  The  report  of  commissioners  was  made  December 
12th,  1905,  and  was  confirmed  January  19th,  1906.  It  im- 
posed assessments  amounting  to  $10,607.43  upon  the  proper- 
ties benefited,  among  which  was  an  assessment  of  $154.35 
against  the  prosecutor. 

The  writ  in  this  case  was  allowed  May  23d>  1906. 

It  is  argued  by  the  prosecutor  that  the  act  of  1898  gives  to 
the  city  council  the  option  to  adopt,  in  its  discretion,  either 
of  two  methods  of  raising  the  money  to  pay  the  cost  of  the  im- 
provement, viz.,  first,  by  an  assessment  for  benefits,  and  second, 
by  providing  annually  in  the  tax  levy  a  sum  to  be  devoted  to 
the  creation  of  a  sinking  fund.     It  is  insisted  that  by  the 
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adoption  of  the  improvement  ordinance  in  the  present  casie 
the  city  council  chose  the  second  of  these  methods,  thereby 
debarring  the  city  from  making  assessments  for  benefits. 

This  contention  cannot  prevail.  The  act  does  not  give  to 
the  city  the  option  to  choose  between  two  modes  of  raising  the 
money.  The  third  section  of  the  act  makes  it  mandatory 
upon  the  city  council  to  proceed  to  have  the  benefits  assessed. 
Xor  is  this  mode  to  be  taken  as  a  substitute  for  the  raising 
of  money  by  general  tax.  Under  our  constitution,  as  has  been 
repeatedly  held,  the  assessment  for  benefits  cannot  exceed  the 
actual  amount  of  special  benefits  conferred  upon  the  proper- 
ties to  be  assessed.  There  is  no  presumption  that  the  assess- 
ments will  realize  a  sufficient  sum  to  pay  the  cost  of  the  entire 
improvement;  rather  the  presumption  is  to  the  contrary. 
Therefore  there  must  be  both  an  assessment  for  benefits  and 
a  raising  of  money  by  general  tax  to  pay  the  principal  of  the 
bonds  through  the  medium  of  a  sinking  fund.  Nor  is  it  true, 
as  is  argued,  that  there  can  be  no  such  assessment  except  by 
authority  of  an  ordinance  providing  for  the  same.  The  au- 
thority for  the  assessment  of  benefits  is  found  in  the  act  of 
1898,  under  which,  as  appears  by  the  improvement  ordi- 
nances, the  improvement  was  made. 

This  assessment  is  next  attacked  on  grounds  which  go  to 
the  validity  of  the  ordinances  of  June,  1903,  and  of  August, 
1903. 

If  the  prosecutor^s  attack  were  upon  these  original  improve- 
ment ordinances  as  such,  and  for  the  purpose  of  setting  them 
aside,  he  would  clearly  be  held  to  be  in  laches,  and  his  writ 
dismissed. 

In  the  earlier  cases  reviewing  assessments  for  benefits  and 
the  like  it  was  held  that  when  the  prosecutor  was  in  such 
laches  he  would  not  be  heard  to  set  aside  the  preliminary  pro- 
ceedings such  as  the  passage  of  the  original  improvement 
ordinance  on  direct  attack,  yet  if  the  proceedings  went  to  the 
extent  of  an  assessment  upon  his  property  he  might  be  heard 
to  attack  the  original  ordinance  as  incidental  to  the  inquiry 
whether  his  land  had  been  legally  assessed;  this,  of  course, 
provided  he  had  sued  out  his  certiorari  within  a  reasonable 

Vol.  xlv.  14  r^r^n]f> 
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time  after  the  assessment  was  made.  State,  Toumsend,  pros,, 
V.  Jersey  City,  2  Butcher  4:4:4: ;  State,  Ogden,  pros.,  v.  City  of 
Hudson,  5  Id.  475 ;  State,  Doyle,  pros.,  v.  Newa/rk,  1  Vroom 
303;  State,  Felix,  pros.,  v.  Atlantic  City,  5  Id,  99;  State, 
Kerrigan,  pros.,  v.  Township  of  West  Hoboken,  8  Id.  77. 

In  the  case  of  State,  Ogden,  pros.,  v.  City  of  Hudson,  supra, 
there  was  nothing  to  show  that  the  prosecutor  had  knowledge 
of,  the  passage  of  the  erroneous  ordinance  under  which  the 
work  was  done.  In  the  case  of  State,  Felix,  pros.,  v.  Atlantic 
City,  supra,  it  appeared  that  there  had  been  great  delay  on 
the  part  of  the  city  in  enforcing  the  improvement  ordinance. 

In  later  cases,  however,  it  has  commonly  been  held  that 
where  the  city  has  been  permitted  to  go  on  and  incur  the 
expense  of  the  improvement  without  objection  as  to  the  valid- 
ity of  the  improvement  ordinance,  and  then  proceeded  to 
assess  the  benefits,  it  is  too  late  for  a  party  thus  assessed  to 
object  to  the  assessment  on  the  ground  of  the  invalidity  of 
the  original  ordinance.  State,  Vanatta,  pros.,  v.  Monistown, 
5  Vroom  445;  State,  Ropes,  pros.,  v.  Essex  Public  Road 
Board,  8  Id.  335;  State,  Bogert,  pros.,  y.City  of  Passaic,  9 
Id.  57;  State,  Ryerson,  pros.,  v.  City  of  Passaic,  Id.  171; 
Staie,  Youngster,  pros.,  v.  Paterson,  11  Id.  244;  Bowne  v. 
Logan,  14  Id.  421 ;  Simmons  v.  Passaic,  26  Id.  485 ;  Sears  v. 
Atlantic  City,  43  Id.  435! 

In  the  present  case  it  is  contended  by  the  city  of  Woodbury 
that  the  prosecutor  had  notice  of  this  improvement  before  it 
was  made  and  during  the  progress  of  the  work,  and  that  with 
this  notice  he  permitted  the  work  to  go  on  and  to  be  completed 
by  the  city. 

The  evidence  shows,  as  I  think,  that  the  improvement  of 
Cooper  street  was  a  matter  of  notoriety,  and  that  it  was  like- 
wise a  matter  of  notoriety  that  the  improvement  was  under- 
taken by  virtue  of  tlie  act  of  1898,  which  act  of  its  own  force 
requires  that  benefits  shall  be  assessed.  The  prosecutor  does 
not  deny  such  knowledge.  The  case  shows  that  the  city  went 
diligently  about  the  making  of  the  improvement,  and  that  the 
work  was  completed  in  August,  1904. 

Under  these  circumstances  the  rule  of  the  later  cases  above 
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cited,  to  the  effect  that  it  is  now'  too  late  for  the  prosecutor  to 
attack  the  assessment  made  upon  him  for  benefits  upon 
grounds  that  relate  to  the  invalidity  of  the  original  ordi- 
nances, should  be  enforced. 

The  result  is  that  the  assessment  should  be  aflSnned,  with 
costs. 


E.  B.  HALL  &  COMPANY,  PLAINTIFFS  AND  APPELLANTS, 
V.  WILLIAM  M.  CALLINGHAM,  DEFENDANT  AND  AP- 
PELLEE. 

Argued  June  Term,  1906— Decided  November  12,  1906. 

Where  a  writing  pnrportiog  to  be  a  copy  of  an  original  letter  is  offered 
in  evidence  as  secondary  evidence  of  the  original  letter,  it  must  be 
shown  that  the  writing  is  in  fact  a  true  copy. 


On  appeal  from  the  District  Court  of  the  city  of  Camden. 
Before  Justices  Hendbickson^  Pitney  and  Trenchard, 
For  the  plaintiffs,  Bleakly  &  Stockwell. 
For  the  defendant,  Frederick  A.  Bex. 

The  opinion  of  the  court  was  delivered  by 

Trenchard^  J.  This  is  an  appeal  from  a  judgment  of  the 
District  Couri;  of  the  city  of  Camden. 

The  plaintiff  sued  to  recover  a  balance  of  $214,  due,  after 
the  allowance  of  ceri»in  credits,  for  ceri»in  books  alleged  to 
have  been  sold  and  delivered  by  the  plaintiffs  to  the  defend- 
ant, pursuant  to  the  terms  of  a  written  contract,  dated  June 
4th,  1901.  The  judgment  in  the  couri;  below  was  for  the 
defendant.  The  contract  sued  on  was  in  the  form  of  a  sub- 
scription by  Callingham  for  four  sets  of  authors,  aggregating 
seventy-nine  volumes,  viz.,  George  Eliot^s  works,  eighteen  vol- 
umes; Victor  Hugo's  works,  twenty  volumes;  Dumas'  works, 
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eight  volumes,  and  Balzac,  Ihirty-three  volumes,  together  with 
certain  additional  volumes  to  be  delivered  free. 

All  the  books  were  delivered  except  the  thirty-third  volume 
of  Balzac.  It  appeared  by  the  evidence  that  shortly  after 
such  delivery  the  defendant  complained  to  the  plaintiffs  and 
they  wrote  him  letters,  dated  June  11th,  1901,  and  June 
13th,  1901,  respectively,  offering  to  supply  the  thirty-third 
volume  of  Balzac  as  soon  as  they  could  buy  the  sheets  and 
have  them  bound. 

At  the  trial  the  defendant  introduced  in  evidence,  over  the 
plaintiffs'  objection,  what  purported  to  be  a  copy  of  a  letter 
written  by  him  to  the  plaintiffs,  dated  June  14th,  1901,  in- 
forming plaintiffs  that  the  books  were  held  at  his  residence 
subject  to  their  order,  and  that  his  subscription  was  canceled. 
The  defendant  also  introduced  in  evidence,  over  the  plaintiffs' 
objection,  what  purported  to  be  a  copy  of  a  letter  vn'itten  by 
him  to  the  plaintiffs,  dated  November  5th,  1901,  informing 
the  plaintiffs  that  the  goods  were  awaiting  their  order,  and 
unless  he  received  instructions  from  them  he  would  ship  the 
books  to  their  Boston  address.  The  defendant  also  intro- 
duced in  evidence,  over  the  plaintiffs'  objection,  what  pur- 
ported to  be  a  copy  of  a  letter  written  by  him  to  the  plaintiffs, 
dated  November  20th,  1901,  informing  the  plaintiffs  of  the 
shipment  of  the  books  to  them. 

It  appears  by  the  state  of  the  case  that  there  was  no  evi- 
dence tending  to  show  that  the  writings  admitted  in  evidence 
were  in  fact  copies  of  the  original  letters. 

I  think  these  copies  were  erroneously  admitted. 

Where  a  writing  purporting  to  be  a  copy  of  an  original 
letter  is  offered  in  evidence  as  secondary  evidence  of  the  orig- 
inal letter,  it  must  be  shown  that  the  writing  is  in  fact  a  true 
copy.    17  Cyc.  564. 

This  rule  is  stated  and  discussed  in  1  Tayl,  Ev.  (Sth  Eng. 
ed.)  496,  and  it  was,  at  an  early  day,  recognized  as  the  law 
of  this  state.    Wills  v.  McDole,  2  South.  501. 

The  entire  absence  of  such  proof  that  the  writings  offered 
were  true  copies  renders  their  admission  erroneous. 

The  result  is  that  the  judgment  below  should  be  reversed 
and  a  venire  de  novo  awarded. 
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JOSEPHINE  FRISBY,  PLAINTIFF  AND  APPELLEE,  v. 
THOMAS  JEFFERSON  COUNCIL,  No.  138,  JUNIOR 
ORDER  UNITED  AMERICAN  MECHANICS,  DEFENDANT 
AND  APPELLANT. 

Submitted  June  18,  190(5 — Decided  November  12,  1906. 

On  appeal,  this  court  will  not  consider  an  alleged  error  not  in  any 
way  brought  to  the  attention  of  the  trial  judge  and  not  shown, 
in  the  state  of  the  case,  to  have  been  in  any  way  raised  before 
him. 


On  appeal  from  the  District  Court  of  the  city  of  Camden. 
Before  Justices  Hendrickson,  Pitney  and  Tkenchard. 
For  the  plaintiff,  Scovel  £  Boyle. 
For  the  defendant,  Fergus  A,  Dennis, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  a  judgment  of  the 
District  Court  of  the  city  of  Camden. 

The  plaintiff  recovered  a  judgment  against  the  defendant 
for  $250  as  and  for  funeral  allowance  or  death  benefits  alleged ' 
to  have  been  due  her  as  the  widow  of  Minor  Frisby,  who,  at 
the  time  of  his  death,  was  a  member  of  the  defendant  council. 

The  defence  sought  to  be  established  was  that,  although 
Minor  Frisby  was  a  member  of  the  defendant  council,  he  was 
not  a  beneficial  member. 

The  only  reason  urged  for  reversal  is  the  refusal  of  the 
trial  court  to  grant  a  motion  to  nonsuit  and  a  motion  to  direct 
a  verdict  in  favor  of  the  defendant 

The  state  of  the  case,  as  certified  by  the  trial  judge,  shows 
that  the  motions  to  nonsuit  and  to  direct  a  verdict  for  the 
defendant  specified  no  grounds  for  the  allowance  of  such  mo- 
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tions,  and  therefore  raised  no  legal  questions  for  the  deter- 
mination of  the  trial  court.  Oarretson  v.  Appleton,  29  Vroom 
386 ;  Hopwood  v.  Atha  &  IllingswoHh  Co,,  39  Id.  707 ;  Zeliff 
V.  North  Jersey  Street  Railway  Co,,  40  Id,  541. 

On  appeal  this  court  will  not  consider  an  alleged  error  not 
in  any  way  brought  to  the  attention  of  the  trial  judge  and 
not  shown,  in  the  state  of  the  case,  to  have  been  in  any  way 
raised  before  him.  O'Donnell  v.  Weiler,  43  Vroom  142; 
Hanson  v.  Pewnsylvania  Railroad  Co,,  Id.  407. 

The  result  is  that  the  judgment  below  should  be  affirmed. 


CHARLES  TURNER.  BY  HIS  NEXT  FRIEND,  PLAINTIFF 
AND  APPELLEE,  v.  PERRY  E.  HALL,  DEFENDANT  AND 
APPELLANT. 

Submitted  June  18,  1906— Decided  November  12,  1906. 

1.  Upon  a  motion  to  nonsuit  on  the  ground  of  contributory  negli- 
gence, where  the  aHeged  negligence  must  be  deduced  from  facts 
and  circumstances  in  evidence,  the  question  is  usually  one  for  the 
jury,  and  the  motion  will  be  refused  unless  it  is  established  by 
the  evidence,  beyond  fair  debate,  that  the  plaintiff  was  negligent 
and  that  the  negligence  directly  contributed  to  the  injury  com- 
plained of. 

2.  The  plaintiff,  a  boy  about  twelve  years  of  age,  was  playing  in  the 
roadway  of  a  street,  throwing  a  ball  and  running  to  catch  it. 
The  defendant's  automobile,  driven  by  himself,  was  coming  along 
the  street  at  full  speed,  in  the  middle  of  the  street,  giving  no 
warning  by  horn,  bell,  whistle  or  other  sound,  and  when  it  ap- 
proached the  boy,  "twitched"  and  hit  him.  The  boy  was  knocked 
down  and  injured.  The  defendant  moved  for  nonsuit  on  the 
ground  of  contributory  negligence,  which  motion  was  denied. 
Held,  that  the  question  of  contributory  negligence  was  properly 
submitted  to  the  jury. 


On  appeal  from  the  First  District  Court  of  Jersey  City. 
Before  Justices  Hendrickson,  Pitney  and  Trenchard. 
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For  the  plaintiflf,  Hatnill  &  Egan. 
For  the  defendant,  Riker  &  Riker, 

The  opinion  of  the  court  was  delivered  by 

Trenchakd,  J.  This  is  an  appeal  from  a  judgment  en- 
tered in  the  First  District  Court  of  Jersey  City. 

The  Action  was  brought  by  a  father  as  next  friend  for  his 
infant  eon,  to  recover  for  personal  injuries  claimed  to  have 
been  occasioned  to  the  infant  by  the  negligent  use  of  an  auto- 
mobile, owned  and  operated  by  the  defendant. 

The  state  of  the  case,  as  settled  by  the  trial  judge,  shows 
that  the  injured  boy,  who  was  about  twelve  years  of  age,  was 
playing  on  the  roadway  of  the  street  near  his  home  on  Thir- 
teenth street,  Jersey  City,  December  8th,  1905,  between  three 
and  four  o'clock  in  the  afternoon,  throwing  up  a  ball  and 
running  to  catch  it.  The  defendant's  automobile,  driven  by 
himself,  was  coming  along  the  street  at  full  speed,  in  the 
middle  of  the  street,  giving  no  warning  by  horn,  bell,  whistle 
or  other  sound,  and  when  it  approached  the  boy,  "twitched" 
and  hit  him.  He  was  knocked  down  and  injured.  At  the 
close  of  the  plaintiff's  case  the  defendant  moved  for  a  nonsuit 
on  the  ground  of  the  boy's  contributory  negligence,  which 
motion  was  denied,  and  to  this  ruling  the  defendant  prayed 
and  was  granted  an  exception.  After  some  evidence  on  behalf 
of  the  defendant,  the  case  was  submitted  to  the  jury  in  a 
charge  to  which  no  objections  were  made,  and  the  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff,  assessing  the  damages 
at  $100,  for  which  amount,  with  costs,  judgment  was  there- 
upon entered. 

The  exception  to  the  ruling  of  the  trial  judge  on  the  motion 
for  a  nonsuit  presents  the  only  question  raised  for  considera- 
tion. 

I  think  the  motion  was  properly  denied. 

Upon  a  motion  to  nonsuit  on  the  ground  of  contributory 
negligence,  where  the  alleged  negligence  must  be  deduced 
from  facts  and  circumstances  in  evidence,  the  question  is  usu- 
ally one  for  the  jury,  and  the  motion  will  be  refused  unless  it 
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is  established  by  the  evidence,  beyond  fair  debate,  that  the 
plaintiff  was  negligent,  and  that  the  negligence  directly  con- 
tributed to  the  injury  complained  of.  Mahnken  v.  Free- 
holders of  Monmouth,  33  Vroom  404. 

In  Kathmeyer  v.  Mehl^  60  Atl,  Rep,  40,  this  court  held  that 
a  pedestrian  struck  by  an  automobile  was  not  guilty  of  con- 
tributory negligence  because  he  was  standing  in  the  roadway 
conversing  with  one  who  had  there  stopped  his  team  to  talk 
with  him. 

In  the  present  case  the  evidence  above  recited  presented  a 
disputable  question  with  respect  to  plaintiff's  contributory 
negligence,  and  was  therefore  properly  submitted  to  the  jury. 

The  result  is  that  the  judgment  below  should  be  affirmed. 


WILLIAM    BOWLER,    PLAINTIFF    IN    CERTIORARI,    v.    RE- 
BECCA J.  OSBORNE,  DEFENDANT  IN  CERTIORARI. 

Argued  September  3,  1906— Decided  September  18,  1906. 

1.  Under  Paniph.  L.  1902,  p.  368.  restricting  the  jurisdiction  of  the 
District  Court  in  civil  actions  to  demands  not  exceeding  $300, 
and  Pamph.  L,  1898,  p.  574,  §§60,  61.  permitting  a  set-oflp  and 
precluding  defendant  from  suing  therefor  if  he  refuses  to  present  . 
it,  provided  that  where  the  balance  found  due  him  exceeds  $300 
he  shall  not  be  precluded  from  recovering  it  in  any  other  court, 
the  Atlantic  City  District  Court  has  no  jurisdiction  of  a  set-off 
the  amount  of  which  in  dispute  exceeds  $900. 

2.  Under  Pamph.  L.  1898,  p.  564,  §  33,  permitting  defendant  in  a 
set-off  to  waive  the  excess  over  $300,  the  waiver  must  be  made  by 
defendant  in  his  set-off,  and  a  statement  by  counsel  in  court  that 
he  waived  any  sum  in  excess  of  $300  was  not  sufficient. 

3.  Where  defendant  in  an  action  in  the  District  Court  presented  a 
set-off  in  excess  of  $300,  and  in  open  court  waived  the  excess  over 
$300,  a  charge  that  the  jury  may  bring  in  a  verdict  for  either 
party  should  it  not  exceed  $300,  and  should  it  exceed  $300,  then 
the  verdict  must  be  for  $300  alone,  was  an  improper  instruction 
as  to  the  nature  and  extent  of  defendant's  demand  available  by 
set-off. 
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On  certiorari  to  the  Atlantic  City  District  Court. 
Before  Justice  Trenchard. 

For  the  plaintiff  in  ceriioran,  William  M,  Clevenger. 
For  the  defendant  in  certiorari,  Thompson  dk  Cole, 

The  opinion  of  the  court  was  delivered  by 

Tkexchard,  J.  The  plaintiff  below,  and  the  plaintiff  here, 
brought  suit  against  the  defendant  to  recover  on  an  open 
hook  account  amounting  to  $120.18.  Interest  was  also  de- 
manded, and  on  the  date  of  trial  there  was  due  on  this  ac- 
count $170.95. 

The  defendant  filed  a  set-off,  claiming  the  principal  and 
interest  of  a  promissory  note.  The  note  was  for  $239.25, 
and  on  date  of  trial  there  was  due  thereofi  the  sum  of  $350.08. 

The  defendant  in  the  set-off  did  not  waive  the  excess  over 
$300. 

The  plaintiff  requested  the  trial  judge,  among  other  things, 
to  instruct  the  jury  "that  if  the  note  held  by  the  defendant, 
with  interest,  is  justly  and  legally  due  from  the  plaintiff  to 
the  defendant,  and  the  jury  finds  that  the  total  is  more  tl^m 
$300,  that  the  set-off  must  be  disregarded  and  a  verdict  for 
$120.18,  and  interest,  found  for  the  plaintiff." 

At  the  conclusion  of  the  charge,  which  dealt  entirely  with 
other  phases  of  the  case,  the  trial  judge  announced  that  he 
had  been  requested  to  charge  the  foregoing  proposition,  where- 
upon counsel  for  the  defendant  remarked,  *^e  waive  any 
sum  in. excess  of  $303,  the  jurisdiction  of  the  court.^'  There- 
upon the  learned  trial  judge  said :  "The  jurisdiction  of  this 
court  is,  in  the  matter  of  dispute,  up  to  $300,  and  with  the 
waiver  of  the  defendant  on  record  I  charge  you,  gentlemen, 
that  you  may  bring  in  your  verdict  for  either  party  should  it 
not  exceed  $300.  Should  it  exceed  $300,  then  your  verdict 
must  be  for  $300  alone.  Should  you  find  more  than  $300 
due,  then  your  verdict  will  be  for  $300.'' 

XJnder  the  charge  of  the  court,  the  jury  returned  a  verdict 
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for  $180  in  favor  of  the  defendant  To  the  refusal  of  the 
trial  judge  to  charge  as  requested^  and  to  his  charge,  excep- 
tions were  taken  and  allowed,  and  the  action  of  the  trial 
judge  with  respect  thereto  is  assigned  as  reason  for  reversal. 

There  was  thus  raised  this  question:  Had  the  District 
Court  jurisdiction  to  consider  the  set-ofE  filed  by  defejidant 
in  an  amount  exceeding  $300? 

The  jurisdiction  of  the  District  Court  includes  every  suit 
of  a  civil  nature  at  law,  where  the  debt,  balance  or  other 
matter  in  dispute  does  not  exceed,  exclusive  of  costs,  the  sum 
or  value  of  $300.  Pamph.  L.  1902,  p.  368.  The  defendant 
is  permitted  to  file  a  set-off  on  or  before  the  time  specified  in 
the  summons  for  appearance  or  on  or  before  final  hearing. 
Pamph.  L.  1898,  p.  574,  §  60.  If  the  defendant  has  a  set-off 
and  shall  neglect  or  refuse  to  deliver  a  copy  of  his  accoimt 
or  demand  against  such  plaintiff,  he  shall  be  precluded  from 
suing  for  said  account;  provided,  that  where  the  balance 
found  to  be  due  to  defendant  exceeds  $300,  then  defendant 
shall  not  be  precluded  from  recovering  his  demand  in  any 
other  court.    Pamph.  L.  1898,  p.  574,  §  61. 

It  is  entirely  clear  that  when  the  set-off  in  the  present 
case  was  filed  the  District  Court  had  no  jurisdiction  to  hear 
the  merits  of  that  demand.  The  jurisdiction  of  the  court 
was  restricted  to  the  determination  of  claims,  whether  con- 
tained in  the  plaintiff's  state  of  demand  or  in  the  defend- 
ant's set-off,  not  exceeding  $300.  Clancy  v.  Neumeyer,  22 
Vroom  299 ;   Waterm.  SeUojf,  §  691. 

The  contention  of  the  defendant  is  that  the  District  Court 
was  justified  in  proceeding  to  ascertain  the  balance  that 
was  due  either  the  plaintiff  or  the  defendant,  and  that  if  the 
court  found  the  balance  due  to  be  less  than  $300,  judgment 
should  be  entered  therefor.  Such  was  the  view  of  the  trial 
judge,  and  such  was,  in  effect,  the  judge's  instruction  to  the 

jury 

This  contention  cannot  prevail.  The  amount  in  dispute 
would  in  such  case  be  in  excess  of  the  jurisdictional  sum 
limited  by  the  statute.  It  is  the  amount  in  dispute,  not  what 
may  be  ultimately  recovered,  that  is  the  test  of  jurisdiction. 
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The  reasons  for  this  rule  are  fully  stated  by  Justice  Reed, 
speaking  for  the  Supreme  Court,  in  Clancy  v.  Neumeyer, 
supra. 

It  is  true  that  it  shall  be  lawful  "for  the  defendant  in  a 
set-oflf  to  waive  the  excess  over  $300.'^  Pamph.  L.  1898,  p. 
564,  §  33.  But  the  remark  of  counsel,  when  the  request  for 
instruction  was  under  consideration,  was  not  such  waiver. 
The  waiver  by  which  jurisdiction  is  conferred  must,  it  seems 
by  the  statute,  be  made  by  the  defendant  in  his  set-off.  More- 
over, it  was  not  a  waiver  of  the  excess  of  his  claim,  by  which 
jurisdiction  might  possibly  have  been  conferred,  but  was 
rather,  in  effect,  a  waiver  of  the  excess  of  $300  in  any  bal- 
ance found,  after  a  consideration  of  the  claims  of  both,  to 
be  due  defendant.  As  such  it  was  evidently  regarded  by  the 
jury,  for  their  verdict  plainly  shows  that  the  jury  regarded 
defendants  claim  as  amounting  to  $3t50.08,  there  being  at 
the  trial  no  dispute  as  to  the  correctness  of  plaintiff's  claim. 

Xor  was  this  situation  relieved  by  what  thereafter  trans- 
pired at  the  trial. 

After  the  remark  of  counsel  as  to  his  waiver,  the  trial 
judge  said :  "The  court  will  charge  that  in  the  situation  of 
the  pleadings,  and  as  the  case  is  now  before  us,  that  the 
matter  in  dispute  is  the  matter  governing  the  offset  in  this 
case,  and  if  necessar}^  the  court  will  permit  the  defendant 
to  amend  his  set-oif  or  offset  to  cover  that  point."  There- 
upon counsel  for  defendant  remarked,  "I  make  that  motion, 
now,  that  we  waive  in  the  set-off  any  claim  over  $300.'^  To 
this  remark  no  response  was  made  by  the  court  and  no  further 
instructions  were  given.  Without  discussing  whether,  at  that 
time,  jurisdiction  could  be  thus  conferred  on  the  court  to 
consider  the  defendant's  set-off,  it  is  sufficient  to  say  that 
the  jury  was  left  improperly  instructed  as  to  the  nature  and 
extent  of  the  defendant's  demand  available  by  way  of  set-off. 

Since  the  conclusion  thus  reached  leads  to  reversal,  it  is 
unnecessary  to  examine  the  other  reasons  assigned  for  re- 
versal.   The  result  is  that  the  judgment  below  is  reversed. 
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THE  CITY  OF  BRIDGETON,  AMOS  P.  JOHNSON,  DEFEND- 
ANTS IN  CERTIORARI,  v.  HARRY  S.  PIERCE,  PLAINT- 
IFF IN  CERTIORARI. 

Argued  September  8,  1906— Decided  September  18,  1900. 

1.  To  deprive  a  party  in  a  justice's  court  of  the  remedy  by  cer- 
tiorari, the  justice's  court  must  iiave  had  jurisdiction  over  the 
subject-matter  and  over  the  party  with  reference  thereto. 

2.  The  Bridgeton  city  charter  {Pampk,  L.  1875,  p.  354)  provides 
that,  on  filing  with  a  justice  a  complaint  that  a  designated  person 
has  violated  a  city  ordinance,  the  justice  shall  issue  process 
against  such  person,  which  shall  state  what  ordinance  has  been 
violated.  A  complaint  charged  a  violation  of  Ordinance  No.  87, 
section  5,  relating  to  impounding  dogs,  but  without  stating  that 
the  ordinance  was  an  ordinance  of  the  city.  The  warrant  recited 
a  violation  of  Ordinance  No.  88,  section  5,  relating  to  the  im- 
pounding of  dogs.  Held,  that  the  justice  did  not  have  jurisdiction 
of  the  person  accused,  though  it  be  assumed  that  the  complainant 
charged  a  violation  of  an  ordinance  of  the  city. 

3.  A  i>erson  was  charged  before  a  justice  of  the  peace  with  a  viola- 
tion of  a  city  ordinance.  The  return  of  the  justice  to  a  writ  of 
certiorari  showed  that  the  accused  was  brought  into  court,  that 
the  justice  made  inquiry,  and,  on  finding  a  violation  of  the  ordi- 
nance, imposed  a  fine.  Held,  not  to  show  a  conviction  of  an 
offence. 


On  certiorari. 

Before  Justiee  Trexchard. 

For  the  plaintiff  in  certiorari,  Eoncoe  C.  Ward  and  James 
Boyd  Potter, 

The  opinion  of  the  court  was  delivered  by 

Trexchard,  J.  This  writ  of  certiorari  removes  into  this 
court  for  review  the  conviction  of  the  plaintiff  in  certiorari 
by  a  justice  of  the  peace  for  the  alleged  violation  of  an  ordir 
nance  of  the  city  of  Bridgeton. 

The  city  charter  of  the  city  of  Bridgeton  (Pamph,  L,  1875, 
p,  354)  provides  "that  whenever  an  oath  or  affirmation  shall 
he  made  according  to  law,  and  filed  in  the  office  of  the  mayor 
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or  of  any  justice  of  the  peace  of  the  said  city,  that  any  person 
or  persons  has  or  have  been  guilty  of  a  violation  of  any  of  the 
ordinances  of  said  city,  the  said  mayor  or  justice  of  the  peace 
shall  be  empowered  to  issue  a  process,  either  in  the  nature 
of  a  summons  or  warrant,  against  the  person  or  persons  so 
charged;  *  *  *  g^ch  process  shall  state  what  ordinance 
has  been  violated  by  the  defendant  or  defendants  named  in 
such  process,  and  on  the  return  of  such  process  *  *  * 
the  said  mayor  or  justice  of  the  peace  shall  proceed  to  hear 
testimony  and  give  judgment  in  the  matter  without  the  filing 
of  any  pleadings ;  and  the  said  mayor  or  justice  of  the  peace 
shall,  if  the  defendant  or  defendants  be  adjudged  before  him 
to  be  guilty  of  such  violation  of  any  of  the  ordinances  of  said 
city,  forthwith  issue  execution  against  the  goods  and  chattels 
and  person  of  the  defendant  or  defendants,  for  the  amount 
of  the  fine  imposed,  with  costs,  or  shall  commit  said  defend- 
ant or  defendants  to  the  county  jail  if  judgment  of  imprison- 
ment shall  have  been  in  the. said  cause  propounced  and  given 
against  the  said  defendant  or  defendants  by  the  said  mayor  or 
justice  of  the  peace/' 

The  complaint,  under  oath,  in  this  case  charges  that  "one 
Harry  S.  Pierce  does  harbor  and  keep  one  brindle  dog,  con- 
trary to  Ordinance  Xo.  87,  section  No.  5,  relating  to  the 
taxing  and  impounding  dogs  and  defining  the  penalties  for 
the  same,  approved  July  15th,  1896.'^ 

The  warrant  issued  by  the  justice  of  the  peace  recites  "that 
one  Harry  S.  Pierce  does  harbor  a  certain  brindle  dog,  not 
being  registered,  contrary  to  an  ordinance  of  the  city  of 
Biidgeton,  New  Jersey,  viz.,  No.  88  and  section  No.  5,  re- 
lating to  the  taxing  of  dogs  and  the  impounding  of  the 
and  defining  the  penalties,  approved  July  15th,  1896.'^ 

The  plaintiff  in  certiorari  insists  that  the  justice  of  the 
peace  was  without  jurisdiction. 

Jurisdiction  is  of  two  sorts — ^jurisdiction  over  the  subject- 
matter  and  jurisdiction  over  the  party  with  reference  to  the 
subject-matter.  VanDoren  v.  Horton,  1  Dutcher  205 ;  Muiv- 
day  V.  Vail,  5  Vroom  418;  Funck  v.  Smith,  17  Id.  484» 
Both  elements  of  complete  jurisdiction  are  necessary  to  de- 
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prive  a  party  in  a  justice's  court  of  the  remedy  by  certioraH. 
Williamson  v.  Middlesex  Common  Pleas,  13  Id.  386,  396. 

Under  tbe  statute  with  which  we  are  now  dealings  jamdic- 
tion  over  the  subject-matter  depends  upon  the  filing  with  the 
justice  of  a  compkint  on  oath  or  aflBrmation  that  a  desig- 
nated person  has  violated  an  ordinance  of  the  city,  and 
jurisdiction  of  the  person  is  obtained  by  issuing  and  serving 
on  such  person  a  summons  or  a  warrant  which  states  what 
ordinance  has  been  violated. 

On  examination  of  the  proceedings  returned  into  this 
court,  it  appears  that  the  complaint  charges  the  violation  of 
Ordinance  No.  87,  but  of  what  city  does  not  appear,  and  that 
the  warrant  recites  that  Ordinance  No.  88  of  the  city  of 
Bridgeton  has  been  violated.  Ordinance  No.  87  of  the  city 
of  Bridgeton  appears  by  the  return  to  be  entitled  "An  ordi- 
nance concerning  dogs  and  the  registration  thereof  in  the 
city  of  Bridgeton,^*  and  was  approved  July  15th,  1896.  To 
what  Ordinance  ^^o.  88  of  the  city  of  Bridgeton  relates  does 
not  appear  by  the  record. 

These  proceedings  did  not  invest  the  court  with  complete 
jurisdiction  to  try  the  defendant  for  the  violation  of  either 
ordinance.  If  we  assume  that  the  complaint  charged  the 
violation  of  an  ordinance  of  the  city  of  Bridgeton,  which  it 
does  not,  the  only  subject-matter  within  the  courfs  juris- 
diction was  the  question  whether  section  No.  5  of  Ordinance 
No.  87  had  been  violated  by  the  defendant;  the  party  was 
brought  within  its  jurisdiction  only  to  be  tried  for  violation 
of  section  No.  5  of  Ordinance  No.  88. 

Under  the  authority  of  White  v.  Neptune  City,  27  Vroom 
222,  it  must  be  held  that  jurisdiction  of  the  party  with  refer- 
ence to  the  subject-matter  was  not  obtained. 

Another  reason  assigned  for  reversal  is  that  there  is  no 
legal  conviction. 

Proceedings  under  an  ordinance,  under  a  special  power 
given  to  the  justice,  as  in  this  case,  are  summary,  and  the 
record  must  formally  show  everything  necessary  to  constitute 
a  legal  conviction.  Keeler  v.  Milledge,  4  Zab,  142 ;  Doughty 
V.  Conover,  13  Vroom  193:    Hankinson  v.  Trenton,  22  Id. 
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495;  Salter  v.  Ba/yonne,  30  Id,  128.  The  record  of  a  con- 
viction must  show  on  its  face  eventhing  necessary  upon 
general  principles  to  constitute  a  legal  conviction ;  it  should 
set  out  such  facts  as  are  necessary  to  constitute  the  statutory 
offence;  that  the  defendant  was  convicted  thereof;  upon 
what  evidence  he  was  convicted,  and  the  judgment  of  for- 
feiture.   Buck  V.  Danzenbaclcer,  8  Id,  359. 

An  examination  of  the  proceedings  before  the  justice  re- 
veals no  conviction  at  all.  The  return  to  the  writ  shows  a 
copy  of  the  docket  of  the  justice.  By  it  there  appears  only 
to  be  a  memoranda  that  upon  complaint  a  warrant  was  issued; 
that  the  defendant  was  brought  into  court;  that  ''upon  his 
plea  that  he  had  his  dog  registered,  I  made  inquiry,  and  upon 
finding  the  facts  that  such  dog  had  not  been  registered  as 
the  above  ordinance  sets  forth,  I  imposed  a  fine  of  $5,  and 
$2.80  of  costs.'' 

Taking  the  so-called  true  copy  of  the  docket  as  a  convic- 
tion, it  fails  to  show  a  conviction  of  any  offence  under  the 
ordinance.  It  does  not  contain  the  essential  elements  of  a 
formal  conviction  under  the  authorities  cited. 

Other  reasons  are  assigned  for  reversal,  but  it  is  unneces- 
sary to  consider  them. 

The  conviction  must  be  set  aside,  with  costs. 
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ALBERT  L.  RUNYON  v.  PENNSYLVANIA  RAILROAD  COM- 
PANY. 

Argued  June  5,  1905— Decided  November  27,  1907. 

1.  The  fact  that  a  person  takes  passage  upon  a  railroad  train  which 
is  not  scheduled  to  stop  at  a  station  to  which  he  desires  to  be 
carried,  and  that  he  does  so  because  he  is  informed  by  the  agent 
from  whom  he  purchases  his  ticket  that  the  train  will  stop  at 
such  station,  imposes  no  obligation  upon  the  company  to  stop  the 
train  at  that  station  for  the  purpose  of  letting  him  off. 

2.  When  a  passenger  who  is  riding  upon  a  train  under  such  circum- 
stances, is  informed  by  the  conductor  that  the  train  will  not  stop 
at  the  station  for  which  he  holds  a  ticket,  it  is  his  duty  either  to 
tender  such  fare  as  will  entitle  him  to  ride  to  some  stopping  point 
beyond  his  station,  or  else,  when  requested  to  do  so  by  the  con- 
ductor, change  trains  at  a  stopping  point  short  of  his  destination. 


On  defendant's  rule  to  show  cause. 

Before  Gxnf here^  Chief  Justice,  and  Justices  Pitney  and 
Beed. 
Vol.  xlv.  15  (225) 
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For  the  rule,  Alan  H.  Strong. 
Contra,  George  T,  ^yerts, 

The  opinion  of  the  court  was  delivered  by 

GuMMEBE,  Chief  Justice.  The  plaintiff  in  this  case  sues  to 
recover  damages  for  his  alleged  wrongful  expulsion  from  a  rail- 
road train  of  the  defendant  company.  The  material  facts  upon 
which  he  bases  his  right  to  recover  are  as  follows:  He  went 
to  the  ticket  office  of  the  company  at  its  Broad  Street  station 
in  Philadelphia,  and  inquired  of  the  agent  at  what  time  he 
could  get  the  next  through  train  for  Lower  Jamesburg,  and 
was  informed  that  it  left  at  three-thirty.  Receiving  this  in- 
formation he  purchased  a  ticket  for  that  station,  and,  after 
waiting  for  about  ten  minutes,  went  to  the  gate  and  requested 
the  gateman  to  direct  him  to  the  three-thirty  train,  at  the 
same  time  showing  him  his  ticket  and  informing  him  that  it 
was  the  train  for  Lower  Jamesburg  which  he  wanted;  the 
gateman  thereupon  pointed  out  the  train  to  him,  and  the 
plaintiff  took  his  seat  therein  and  proceeded  on  his  journey. 
Before  reaching  the  city  of  Trenton  he  was  notified  by  the 
conductor  of  the  train  that  it  did  not  stop  at  Lower  James- 
burg, and  that  he  would  have  to  get  off  at  Trenton.  This  he 
refused  to  do,  and  when  the  train  reached  Trenton  he  was 
removed  from  it,  against  his  will,  by  the  conductor  and  another 
employe  of  the  company. 

The  case  of  McDonald  v.  Central  Railroad  Co,,  43  Vroom 
280,  is  relied  upon  as  supporting  the  claim  of  the  plaintiff.  In 
that  case  the  passenger,  before  purchasing  his  ticket  at  the 
Elizabeth  station  of  the  defendant  company,  inquired  of  the 
agent  there  whether  a  certain  train  stopped  at  Chester,  in  the 
State  of  Pennsylvania,  and  was  informed  that  it  did,  and  was 
given  at  the  same  time  a  current  time-table  showing  that  the 
train  was  scheduled  to  stop  at  that  point ;  he  thereupon  pur- 
chased a  ticket  for  Chester,  and  took  passage  upon  that  train ; 
while  en  route  he  was  informed  by  the  conductor  of  the  train 
that  it  did  not  stop  at  Chester,  and  that  he  would  have  to 
leave  it  at  Philadelphia.    Refusing  to  do  so  he  was  put  off  by 
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force  at  the  latter  station,  and  brought  suit  for  his  wrongful 
ejection.  It  was  held  by  the  Court  of  Errors  and  Appeals  that 
the  act  of  the  agent  in  selling  him  a  ticket  upon  that  train  for 
Chester,  and  at  the  same  time  furnishing  him  a  time-table 
showing  that  the  train  was  scheduled  to  stop  at  that  point, 
constituted  a  contract  between  the  defendant  company  and  the 
plaintiff,  by  the  terms  of  which  the  plaintiff  was  entitled  to 
have  the  train  stop  at  Chester,  and  that  his  ejection,  there- 
fore, was  wrongful. 

It  will  be  observed  that  the  case  now  before  us  lacks  a  vital 
element  which  was  present  in  the  McDonald  case,  namely,  the 
furnishing  of  a  time-table  by  the  defendant's  agent  to  the 
plaintiff,  showing  that  the  train  concerning  which  he  made 
inquiry  was  scheduled  to  stop  at  the  station  to  which  he  pur- 
chased his  ticket.  It  is  the  ordinary  case  of  a  passenger  who 
has  taken  a  train  which  is  not  scheduled  to  stop  at  the  station 
for  which  he  holds  a  ticket,  by  reason  of  misinformation  re- 
ceived from  the  agent  from  whom  he  has  purchased  his  ticket, 
and  who  has  been  ejected  at  a  regular  station  of  the  company 
after  notification  by  the  conductor  that  the  train  did  not  stop 
at  the  point  to  which  he  held  a  ticket,  and  a  request  from  that 
oflScial  that  he  leave  the  train  at  a  stopping  point  short  of  his 
destination,  and  refusal  on  his  part  to  comply  with  the  request. 

The  view  expressed  in  the  decisions  of  some  of  our  sister 
states,  that  misinformation  as  to  the  stopping  of  a  train  at 
a  particular  station,  given  by  a  ticket  agent  to  an  inquiring 
passenger,  and  action  upon  it  by  the  latter,  constitute  a  con- 
tract between  the  railroad  company  and  the  passenger,  has 
not  been  accepted  by  the  courts  of  this  state.  In  the  late  case 
of  Shelton  v.  Erie  Railroad  Co,,  4A  Vroom  558,  Mr.  Justice 
Garrison,  speaking  for  the  Court  of  Errors  and  Appeals,  in 
commenting  upon  the  case^  which  so  hold,  says:  'The  funda- 
mental fallacy  of  this  position  is  that  it  assumes  the  authority 
of  the  ticket  agents  to  make  contracts  for  railroad  companies. 
The  authority  of  such  agents  is  notoriously  limited  to  the  sale 
of  tickets  and  to  the  doing  of  acts  that  are  ancillary  thereto. 
By  no  rule  of  the  law  of  agency  or  of  endence  can  the  acts  or 
statements  of  a  ticket  agent  beyond  the  scope  of  his  limited 
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authority  be  erected  into  a  contract  binding  upon  the  railroad 
company.  What  has  been  mistaken  for  this  authority  to  make 
contracts  is  the  ability  of  these  agents  to  make  trouble  for 
their  companies  by  their  negligence  in  the  delivery  of  tickets, 
or  their  mistakes  in  giving  information.  The  judicial  con- 
clusions that  have  been  constructed  on  this  erroneous  founda- 
tion do  not  in  any  way  commend  themselves  to  us." 

The  company  in  the  present  case  was  under  no  obligation 
to  stop  its  train  at  Lower  Jamesburg  for  the  plaintiff,  not- 
withstanding the  representation  made  to  him  by  the  ticket 
agent,  and  it  was  the  duty  of  the  plaintiff,  when  informed 
that  the  train  would  not  stop  at  that  station,  either  to  tender 
such  fare  as  would  entitle  him  to  ride  to  some  stopping  point 
beyond,  or  else  to  comply  with  the  request  of  the  conductor, 
and  change  trains  at  a  stopping  point  short  of  his  destination. 
In  the  operation  of  a  railroad  the  safety  of  those  traveling 
upon  it  requires  that  the  trains  running  over  it  shall  be  moved 
according  to  a  prearranged  schedule,  and  this  safeguard  would 
be  practically  destroyed  if  a  conductor  was  bound  to  stop  his 
train  at  a  station,  not  a  scheduled  stopping  point,  whenever  a 
passenger  was  wrongly  informed  by  a  ticket  agent  that  the 
train  would  take  him  to  that  station.  As  was  said  in  the  case 
of  Railway  Company  v.  Pierce,  47  Mich.  282 :  "A  passenger 
cannot,  by  reason  of  such  information,  compel  a  conductor  to 
deviate  from  his  appointed  scheme,  and,  when  truly  informed 
concerning  the  rule  as  to  stoppages,  he  is  bound  to  conform 
his  movements  to  it,  and  seek  redress  in  some  other  way. 
Everyone  is  bound  to  know  that  the  conductor  is  not  invested 
with  general  power  to  run  his  train  as  he  pleases,  and  that, 
so  far  as  he  is  concerned,  trains  must  conform  to  schedule." 

In  the  present  case  the  refusal  of  the  plaintiff  to  leave  the 
defendant  eompany^s  train,  when  requested  to  do  so  by  the 
conductor,  constituted  him  a  trespasser,  and  justified  that 
officer  in  ejecting  him  from  the  train,  using  no  more  violence 
than  was  necessary  to  accomplish  his  removal. 

The  rule  to  show  cause  will  be  made  absolute. 
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LEWIS  H.  SMITH,  CONTESTANT  AND  RESPONDENT,  v. 
JOHN  P.  ASHMEAD,  INCUMBENT  AND  APPELLANT. 

Argued  June  5,  1906— Decided  February  25,  1907. 

By  force  of  the  statutes  regulating  the  matter  of  the  representation  of 
boroughs  in  the  boards  of  chosen  freeholders  of  the  several  coun- 
ties of  this  state,  a  borough  having  a  population  of  less  than 
three  thousand  is,  for  the  purpose  of  such  representation,  to  be 
considered  as  a  part  of  the  township  out  of  which  it  has  been 
created,  and  a  resident  of  such  a  borough  is  eligible  to  nomination 
and  election  as  a  member  of  the  board  of  freeholders  for  the  town- 
ship of  which,  for  the  purpose  of  representation  in  the  board,  it 
forms  a  part. 


Appeal  from  judgment  of  the  Atlantic  Circuit  Court  in 
matter  of  contested  election. 

Before  Gummere,  Chief  Justice,  and  Justices  Gtarrison 
and  SwAYZE. 

For  the  contestant  and  respondent,  Oeorge  A.  Bourgeois, 

For  the  incumbent  and  appellant,  Frederick  J.  Faulks. 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  The  parties  to  this  proceeding 
were  candidates  for  the  office  of  member  of  the  board  of  free- 
holders of  the  county  of  Atlantic,  from  the  township  of  Egg 
Harbor,  at  the  general  election  held  on  November  7th,  1905. 
Ashmead  received  a  majority  of  the  votes  cast  and  was  de- 
clared duly  elected  by  the  board  of  county  canvassers.  Smith 
thereupon  filed  a  petition  in  the  Circuit  Court  of  Atlantic 
county,  under  the  one  hundred  and  sixty-second  section  of  the 
Election  law  (Pamph,  L.  1898,  p,  312),  challenging  Ashmead's 
right  to  hold  the  office,  and  praying  the  court  to  adjudge  that 
he  (Smith)  and  not  Ashmead  was  duly  elected  to  it.  The 
reasons  for  the  contest  set  forth  in  the  petition  are : 
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First.  For  the  reason  that  the  will  of  the  voters  of  Egg  Har- 
bor township,  in  so  far  as  the  same  regards  and  pertains  to  the 
election  of  a  chosen  freeholder  on  said  7th  day  of  November, 
1905,  was  thwarted,  and  not  fairly  registered  by  reason  of  the 
refusal  of  said  county  clerk  to  place  the  name  of  Lewis  H. 
Smith,  contestant,  upon  said  Republican  ticket. 

Second.  For  the  reason  that  the  county  clerk  of  Atlantic 
county  neglected  and  failed  to  place  the  name  of  Lewis  H. 
Smith,  contestant,  upon  the  Republican  ticket  as  candidate 
for  chosen  freeholder,  to  be  voted  in  the  boroughs  of  Linwood, 
Pleasantville  and  Long  Port,  in  the  county  of  Atlantic  afore- 
said. 

Third.  For  the  reason  that  the  incumbent  was  not  eligible  to 
the  office  of  chosen  freeholder  of  said  townsliip  of  Egg  Harbor 
at  the  time  of  the  election. 

Fourth.  For  the  reason  that  illegal  votes  have  been  received, 
and  legal  votes  rejected  at  the  polls,  sufficient  to  change  the 
result. 

Fifth.  Because  of  errors  in  the  board  of  canvassers  in  count- 
ing the  vote  and  declaring  the  vote  of  the  election,  which  errors 
are  sufficient  to  change  the  results  of  said  election. 

On  the  trial  of  the  cause  it  was  considered  by  the  Circuit 
Court  that,  on  the  proofs  submitted,  the  contestant.  Smith, 
was  duly  elected  to  the  office  of  freeholder,  and  judgment  was 
rendered  in  his  favor,  and  against  Ashmead.  From  that  judg- 
ment the  latter  appeals. 

A  reference  to  the  one  hundred  and  sixty-third  section  of 
the  Election  law,  which  specifies  the  grounds  upon  wliich  the 
candidate  for  an  office  may  contest  the  election  of  his  op- 
ponent, by  the  proceeding  provided  in  the  one  hundred  and 
sixty-second  section,  discloses  that  some  of  the  matters  speci- 
fied in  the  contestant's  petition,  although  proper  to  be  raised 
in  a  proceeding  by  quo  warranto,  are  not  cognizable  by  the 
Circuit  Court  in  a  proceeding  of  this  character.  The  statute 
limits  the  grounds  upon  which  an  election  may  be  contested 
in  that  court  to  seven,  viz. :  First,  malconduct,  fraud  or  cor- 
ruption on  the  part  of  members  of  any  board  of  election,  or 
any  member  of  the  board  of  county  canvassers,  sufficient  to 
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change  the  result;  second,  when  the  incumbent  was  not 
eligible  to  the  oflSce  at  the  time  of  the  election;  third,  when 
the  incumbent  had  been  duly  convicted,  before  such  election, 
of  any  crime  which  would  render  him  incompetent  to  exercise 
the  right  of  suffrage,  and  had  not  been  pardoned  at  the  time 
of  the  election;  fourth,  when  the  incumbent  has  given  or 
offered  to  any  elector,  or  any  member  of  a  board  of  election, 
clerk  or  canvasser,  any  bribe  or  reward  for  the  purj^ose  of  pro- 
curing his  election;  fifth,  when  illegal  votes  have  been  re- 
ceived, or  legal  votes  rejected,  at  the  polls,  sufiBcient  to  change 
the  result ;  sia^th,  for  any  error  in  any  board  of  canvassers  in 
counting  the  votes,  or  declaring  the  result  of  the  election,  if 
such  error  would  change  the  result;  seventh,  for  any  other 
cause  which  shows  that  another  was  the  person  legally  elected.- 
The  statute  further  provides  that  when  the  contest  is  based 
upon  the  reception  of  illegal  votes,  or  the  rejection  of  legal 
ones,  the  names  of  the  persons  who  so  voted,  or  whose  votes 
were  rejected,  with  the  election  district  where  they  voted,  or 
offered  to  vote,  shall  be  set  forth  in  the  petition,  if  known. 
Pamph.  L.  1898,  pp.  312,  313.  The  third,  fourth  and  fifth 
reasons  set  out  in  the  contestant's  petition  are  within  the 
statute;  the  first  and  second  are  not.  The  fourth  and  fifth 
reasons,  however,  must  be  considered  as  having  been  aband- 
oned at  the  trial  by  the  contestant,  unless  the  argument  of 
counsel  is  accepted  in  place  of  proof  of  the  facts  alleged.  Xo 
attempt  was  made  to  prove  that  a  single  person,  whether 
known  or  unknown  by  name,  either  cast  an  illegal  vote,  or  was 
refused  an  opportunity  to  deposit  a  legal  ballot,  in  any  voting 
precinct  of  Egg  Harbor  township,  much  less  that  sufficient 
illegal  votes  were  received,  or  legal  votes  rejected,  to  change 
the  result  of  the  election.  Nor  was  any  evidence  introduced 
to  show  the  occurrence  of  any  error  in  the  board  of  canvassers 
in  counting  the  votes  or  declaring  the  residt  of  the  election. 

The  third  reason  set  out  in  the  contestant's  petition,  namely, 
that  the  incumbent,  Ashmead,  was  not  eligible  to  the  office  of 
chosen  freeholder  of  the  township  of  Egg  Harbor  at  the  time 
the  election  was  held,  is  rested  upon  the  fact  that  he  was  at 
the  time  a  resident  of  the  borough  of  Pleasantville,  which  had 
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previously  been  set  off  from  the  territory  of  Egg  Harbor  town- 
ship. The  contention  of  the  contestant,  and  the  ground  upon 
which  he  prevailed  in  the  Circuit  Court,  is  that  the  provision 
of  the  first  section  of  the  act  of  April  16th,  1846,  entitled  "An 
act  relative  to  oflBces,  commissions  and  resignations" — as 
amended  April  12th,  1876 — which  requires  every  person  hold- 
ing an  office,  the  authority  and  duties  of  which  relate  to  a 
township,  to  reside  in  such  township  {Gen,  Stat.,  p,  3141), 
renders  a  citizen  of  the  borough  of  Pleasantville  ineligible  to 
the  office  of  chosen  freeholder  for  the  township  of  Egg  Harbor. 

It  appears  from  the  proofs  in  the  cause  that  the  borough  of 
Pleasantville  was  formed  from  the  township  of  Egg  Harbor 
in  the  year  1889,  under  the  provisions  of  the  Borough  act  of 
1878.  At  the  time  of  its  formation  boroughs  having  a  popula- 
tion of  three  thousand  or  more  were  entitled  to  elect  a  repre- 
sentative to  the  county  board  of  chosen  freeholders.  Pamph, 
L.  1887,  p,  140.  In  1891,  however,  this  act  was  repealed,  all 
borough  representation  in  the  county  board  was  abolished,  and 
chosen  freeholders  were  expressly  required  to  be  elected  "for 
the  whole  of  the  township,  including  the  borough  situate 
therein."  Pamph.  L,  1891,  p.  121,  §  1.  The  result  of  this 
latter  statute  was  to  restore  the  situation  which  existed  prior 
to  1887,  that  is,  to  reconstruct  the  borough,  and  the  township 
out  of  which  it  had  been  carved,  into  a  single  political  district 
of  the  county,  for  the  purpose  of  electing  a  member  of  the 
board  of  freeholders,  and  to  constitute  the  member,  when 
elected,  the  representative  of  all  of  the  people  of  that  district. 
This,  it  seems  to  us,  is  the  plain  import  of  the  language  used; 
but  the  purpose  of  the  enactment  is  made  certain  by  the  sup- 
plement to  the  Borough  act,  passed  March  7th,  1893,  which 
declares  (section  2)  that,  at  the  annual  elections  for  borough 
officers,  the  voters  "shall  not  only  be  entitled  to  vote  for  such 
officers,  but  shall  also  be  entitled  to  vote  for  a  chosen  free- 
holder for  any  township  in  which  such  borough  is  situated 
and  of  which  it  forms  a  part,"    Pamph,  L,  1893,  p,  101. 

In  the  year  1895  representation  in  the  county  board  of  free- 
holders was  again  conferred  upon  boroughs  having  a  popula- 
tion of  more  than  two  thousand  ^ve  hxmdred.     Pamph.  L. 
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1895,  p.  210,  §  5.  Boroughs  having  a  less  number  of  inhabit- 
•ants  were  not  referred  to  in  the  act,  and  consequently  were 
left,  by  necessary  implication,  to  the  representation  provided 
by  the  act  of  1891.  By  the  second  section  of  the  revision  of 
the  Borough  act  of  1897,  the  legislature,  following  the  statute 
of  1887,  enacted  that  only  boroughs  having  a  population  of 
three  thousand  or  more  should  elect  a  member  of  the  board  of 
chosen  freeholders.  Pamph.  L.  1897,  p.  285.  By  the  sixth 
section  of  this  act  it  is  provided  that  the  legal  voters  of  each 
borough  having  a  population  of  less  than  three  thousand  shall 
be  entitled  to  vote  within  such  borough  "for  the  chosen  free- 
holder for  the  township  out  of  which  said  borough  has  been 
formed;"  and  it  is  contended  by  counsel,  and  seems  to  have 
been  considered  by  the  Circuit  Court,  that  the  form  of  ex- 
pression found  in  this  section,  varj'ing  as  it  does  from  that 
contained  in  the  act  of  1891,  indicates  that  the  legislature 
intended  to,  and  did  thereby,  abolish  the  scheme  of  representa- 
tion in  the  county  board  which  had  been  provided  by  the  prior 
act,  for  townships  which  included  within  their  territorial 
limits  boroughs  not  having  a  population  sufficient  to  entitle 
them  to  separate  representation,  and  create  a  new  scheme,  the 
effect  of  which  was  to  deprive  the  citizens  of  boroughs  of  the 
described  class  of  the  right  to  be  represented  in  the  county 
board  by  a  person  of  their  own  selection.  So  construed  the 
statute  denies  to  citizens  of  this  class  of  municipalities  repre- 
sentation in  a  body  which  is  clothed  with  the  power  of  taxa- 
tion throughout  the  county  of  which  they  are  residents.  The 
palpable  injustice  of  such  legislation,  the  fact  that  it  violates 
one  of  the  basic  principles  upon  which  a  Republican  form  of 
government  rests,  namely,  that  taxation  without  representa- 
tion shall  not  be  permitted,  demonstrate  the  unsoundness  of  a 
construction  which  attributes  such  a  purpose  to  the  legisla- 
ture. The  scheme  created  by  the  act  of  1891  remains  un- 
altered by  the  act  of  1897,  except  so  far  as  it  is  changed  by 
section  2.  Its  effect  is  to  constitute  the  inhabitants  of  bor- 
oughs of  the  class  to  which  Pleasantville  belongs,  residents  of 
the  to\niship  in  which  such  boroughs  are  respectively  situated, 
for  the  purpose  of  electing  a  member  of  the  board  of  free- 
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holders  for  that  townsbip.  Ashmead,  the  incumbent,  there- 
fore, was  eligible  to  the  office  of  chosen  freeholder  for  the 
township  of  Egg  Harbor  at  the  time  of  his  election,  and  the 
judgment  of  the  Circuit  Court  unseating  him  and  installing 
the  contestant  in  his  place  must  be  reversed. 


OLIVER  P.  HITCHNER  ET  UX.  v.   FAYETTE  RICHMAN 
ET  AL. 

Submitted  July  6,  1906— Decided  February  25,  1907. 

1.  The  right  of  a  private  individual  to  abate  a  nuisance  in  a  public 
highway  exists  only  when  such  individual  is  specially,  and  in 
some  particular  way,  inconvenienced  by  it :  and  even  then  he  can 
only  abate  it  so  far  as  it  is  necessary  to  do  so  in  order  to  exercise 
his  right  of  passing  along  the  highway. 

2.  The  power  conferred  by  the  legislature  upon  borough  authorities 
to  provide  for  the  removal  of  encroachments,  encumbrances  and 
nuisances  in  the  public  streets  (Pamph,  L.  1897,  p.  296)  does  not 
authorize  the  summary  removal  therefrom  of  growing  trees. 

3.  The  power  of  municipal  authorities  to  summarily  remove  an  en- 
croachment in  a  public  highway  is  capable  of  exercise  only  to  the 
extent  that  the  right  to  do  so  is  clear,  or  is  readily  ascertainable 
without  the  necessit>*  of  adjudication. 


On  error  to  Salem  Circuit  Court. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZE. 

For  the  plaintiffs  in  error,  John  W.  Wescott  and  Matthew 
Jefferson. 

For  the  defendants  in  error,  Jonathan  W.  Acton. 

The  opinion  of  the  court  was  delivered  by 
GuMMERE,  Chief  Justice.    The  declaration  in  this  case 
charges  the  defendants  with  breaking  and  entering  the  close 
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of  the  plaintiffs  in  the  borough  of  Elmer  and  cutting  down 
and  destroying  trees  standing  thereon,  and  also  breaking  down 
and  removing  a  portion  of  the  fence  surrounding  the  enclosure. 
The  defences  introduced  to  the  alleged  trespass  were,  first, 
that  the  trees  and  fence  encroached  upon  one  of  the  public 
streets  of  the  borough ;  that  they  were  unauthorized  obstruc- 
tions to  public  travel,  and  constituted  a  public  nuisance  which 
the  defendants,  in  their  individual  capacity,  were  justified  in 
abating;  and  second,  that  in  cutting  down  the  trees  and 
breaking  down  and  removing  the  fence,  the  defendants  were 
acting  imder  the  specific  orders  of  the  mayor  and  council  of 
the  borough. 

The  first  of  these  defences  entirely  failed  at  the  trial  of  the 
cause.  The  right  of  a  private  individual  to  abate  a  nuisance 
in  the  public  highway  is  not  absolute,  although  it  has  been 
sometimes  stated  to  be  so,  not  only  by  text-writers,  but  in 
judicial  decisions.  The  right  does  not  exist  unless  such  indi- 
vidual is  specially  and  in  some  particular  way  inconvenienced 
by  it.  If  he  is  only  injured  as  one  of  the  public,  he  can  no 
more  proceed  to  abate  it  than  he  can  bring  an  action.  Lansing 
V.  Smith,  8  Cow.  146 ;  Fort  Plain  Bridge  Co.  v.  Smith,  30  N. 
Y.  62 ;  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  377 ;  Wood 
Nuis.,  §§  729-737.  And  even  when  he  is  specially  injured  by 
an  unwarranted  obstruction  in  the  highway,  a  private  person 
can  only  interfere  with  it  so  far  as  it  is  necessary  to  do  so,  in 
order  to  exercise  his  right  of  passing  along  the  highway. 
Dimes  v.  Petley,  15  Q,  B.  283;  Staie  v.  Keeran,  2  Ames  497. 
Xo  attempt  was  made  on  behalf  of  the  defendants  to  show  that 
they  were,  either  of  them,  in  the  slightest  degree  inconveni- 
enced by  the  presence  of  the  alleged  obstructions,  and,  as  indi- 
viduals, therefore,  their  removal  of  them  was  without  legal 
justification. 

Xor  were  the  defendants  more  successful  in  establishing  the 
defence  that  the  cutting  of  the  trees  and  the  breaking  down 
and  removing  of  the  fence  were  legally  justified  by  reason  of 
the  fact  that  they  were  employed  to  do  that  work  by  tlie  mayor 
and  council  of  the  borough.  The  only  proof  that  they  were  so 
employed  was  the  statement  of  Mr.  Camp,  one  of  the  defend- 
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ants,  upon  the  witness-stand,  that  "they  did  it  by  direction  of 
the  mayor  and  council ;  were  ordered  by  the  mayor  and  council 
to  do  it."  Conceding  that,  as  this  evidence  was  received  with- 
out objection,  it  sufficiently  proved  the  fact  stated,  it  can 
hardly  be  accepted  as  proof  that  the  order  was  in  the  form  of 
an  ordinance  duly  passed  by  council,  and  yet  that  is  the  only 
method  by  which  the  borough  authorities  are  empowered  by 
the  legislature  to  provide  for  the  removal  of  encroachments, 
encumbrances  and  nuisances  in  the  public  streets.  Revised 
Borough  Act,  §  28,  ^  1,  Pamph,  L.  1897,  p,  296.  But  assum- 
ing, for  the  purpose  of  disposing  of  this  second  ground  of 
defence  upon  its  merits,  that  the  cutting  down  of  the  trees 
and  the  removal  of  the  fence  were  directed  by  ordinance,  such 
ordinance  was  invalid.  In  the  case  of  Dilts  v.  Borough  of 
Stockton,  44  Vroom  158,  this  court  pointed  out  that  the 
power  conferred  by  the  provision  of  the  Borough  act  just  men- 
tioned is  a  police  power  granted  to  prevent  and  relieve  from 
such  obstructions  to  the  public  enjoyment  of  the  streets  as 
are  apparent  or  readily  ascertainable  without  the  necessity  of 
any  adjudication,  and  declared  that  such  a  power  does  not 
authorize  the  summary  removal  of  growing  trees  for  the  reason 
that  such  trees  are  not  necessarily  an  unlawful  encumbrance 
or  encroachment.  To  the  same  effect  is  Avis  v.  Vreeland,  27 
Vroom  474. 

Nor  does  the  conferring  of  such  a  power  justify  the  munici- 
pal authorities  in  summarily  removing  a  structure  erected  by 
an  abutting  owner,  under  .a  claim  that  it -encroaches  upon  the 
highway.  The  determination  of  the  question  whether  such  a 
structure  is  an  encroachment  or  not,  involves  the  ascertain- 
ment of  the  true  location  of  the  line  of  the  highway.  To  do 
this  requires  action  of  a  judicial  nature,  with  respect  to  which 
the  parties  affected  have  a  right  to  be  heard.  The  power  to 
summarily  remove  encroachments  in  a  highway  is  capable  of 
exercise  only  to  the  extent  that  the  right  to  do  so  is  clear,  or 
is  readily  ascertainable  without  the  necessity  of  any  adjudi- 
cation. State  Associates,  &c.,  v.  Jersey  City,  5  Vroom  31; 
Dawes  v.  Ilightstown,  16  Id.  501.  In  the  present  case  a  prin- 
cipal matter  in  dispute  was  whether  the  fence  was  within  or 
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without  the  line  of  the  highway,  and  the  rights  of  the  parties, 
80  far  as  the  removal  of  the  fence  was  concerned,  were,  by  the 
charge  to  the  jury,  made  to  depend  entirely  upon  the  deter- 
mination of  that  question.  That  body  determined  it  against! 
the  contention  of  the  plaintiff,  but,  as  was  said  in  Dilts  v. 
Borough  of  Stockton,  supra,  that  determination  cannot  take 
the  place  of  the  prior  adjudication  to  which  the  plaintiffs  were 
entitled. 

Both  of  the  defences  set  up  to  the  plaintiffs'  cause  of  action 
having  failed  they  were  entitled  to  have  the  jury  directed  to 
return  a  verdict  in  their  favor.  The  refusal  of  their  request 
that  such  binding  instruction  be  given  was  injurious  error  for 
which  the  judgment  under  review  must  be  reversed. 


ADA  F.  STEVENS  (BY  NEXT  FRIEND)  v.  NEW  JERSEY  AND 
HUDSON  RIVER  RAILWAY,  &c.,  COMPANY. 

Argued  November  7,  1906— Decided  February  25,  1907. 

1.  A  motorman  operating  a  trolley  car  should  ordinarily  have  his 
car  under  such  control  when  approaching  a  switch  which,  if  open, 
will  turn  his  car  upon  a  siding  where  another  car  is  standing,  as 
will  enable  him  to  bring  it  to  a  stop  before  colliding  with  the 
standing  car,  in  case  the  switch  is  not  closed ;  and  failure  in  this 
regard  is  lack  of  reasonable  care,  unless  he  have  probable  cause 
for  believing  the  switch  to  have  been  properly  set. 

2.  Where,  in  an  action  for  personal  injuries,  the  amount  of  the  com- 
pensation asked  for,  and  awarded  by  the  jury,  is  rested  upon  the 
claim  that  the  injuries  are  permanent  in  their  character,  the  ver- 
dict cannot  be  permitted  to  stand  if  it  clearly  appear  that  the 
time  which  has  elapsed  between  the  happening  of  the  accident  and 
the  rendition  of  the  verdict  is  so  short  as  to  make  it  impossible 
to  determine  with  reasonable  certainty  whether  such  injuries  are 
of  a  permanent  or  merely  of  a  temporary  nature. 


On  defendant's  rule  to  show  cause. 
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Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Garretson. 

For  the  rule,  Edmund  W.  Wakelee  and  Gilbert  Collins. 

Contra,  Archibald  C,  Hart  and  Ernest  Koester. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  plaintiff  in  this  case,  a 
girl  seventeen  years  of  age,  was  a  passenger  upon  one  of  the 
summer  cars  of  the  defendant  company  on  the  night  of  Sep- 
tember 9th,  1905.  At  a  place  called  Grantwood  the  Fort  Lee 
branch  of  the  defendant  company's  railway  leaves  the  main 
line.  When  the  car  upon  which  the  pjaintiff  was  riding 
reached  that  point,  it  turned  off  from  the  main  track  and  en- 
tered upon  the  branch  line.  After  having  passed  a  very  short 
distance  beyond  the  junction  point  it  was  brought  to  a  stop, 
and  while  remaining  at  a  standstill  it  was  run  into  by  another 
car  which  was  following  it.  The  latter  car  should  have  con- 
tinued upon  the  main  line  past  the  point  where  the  Fort  Lee 
branch  diverged,  but  failed  to  do  so  owing  to  the  fad  that  the 
switch  had  not  been  replaced  in  its  normal  position  after  the 
car  upon  which  the  plaintiff  was  riding  had  passed  over  it. 
The  collision  was  forcible  enough  to  throw  the  plaintiff  for- 
ward and  bring  her  head  in  contact  with  the  back  of  the  seat 
in  front  of  her.  Although  she  did  not  show  any  immediate 
signs  of  serious  injury,  a  day  or  two  afterward  symptoms  of 
hysteria  appeared,  and  gradually  hysterical  or  psychical  paraly- 
sis developed,  destroying  the  use  of  her  right  arm  and  leg. 
She  seeks  by  this  action  to  recover  from  the  defendant  com- 
pany compensation  for  the  injury  received  by  her,  upon  the 
ground  that  the  accident  was  due  to  the  negligence  of  the 
motorman  who  operated  the  car,  which  collided  with  that  upon 
which  she  was  riding,  in  running  at  an  excessive  rate  of  speed 
as  it  approached  the  switch.  The  jury  so  found  and  awarded 
her  as  compensation  the  sum  of  $15,000. 

Two  reasons  are  assigned  for  setting  aside  the  verdict  and 
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awarding  a  venire  de  novo.  The  first  is  that  the  proofs  show 
the  accident  was  caused  by  the  failure  to  turn  back  the  switch 
after  the  first  car  had  passed  over  it  and  not  by  the  running 
of  the  second  car  at  an  excessive  rate  of  speed.  As  a  general 
rule,  it  may  be  said  that  in  the  operation  of  a  trolley  car  the 
duty  rests  upon  the  motonnan  to  use  reasonable  care  to  so 
regulate  the  speed  at  which  he  runs  it  as  not  to  jeopardize  the 
safety  of  the  passengers,  either  in  the  car  which  he  is  operat- 
ing or  those  which  happen  to  be  in  near  proximity  to  it.  Con- 
sequently, when  approaching  a  switch  which,  if  open,  will  turn 
his  car  upon  a  siding  or  branch  line  where  another  car  is  stand- 
ing, proper  care  requires  that  he  should  have  his  car  under 
such  control  as  will  enable  him  to  bring  it  to  a  stop  before 
colliding  with  the  standing  car  in  case  the  switch  is  not  closed, 
unless  he  has  reasonable  ground  for  believing  the  switch  to  be 
properly  set  for  the  passage  of  his  own  car. 

So  far  as  the  proofs  in  the  present  case  disclose,  the  motor- 
man  on  the  second  car  had  no  reason  to  expect  to  find  that  the 
switch  at  Grantwood  had  been  closed  after  the  passage  over 
it  of  the  car  which  had  just  entered  upon  the  Fort  Lee  branch. 
For  anything  that  appears  to  the  contrary,  the  duty  of  turning 
the  switch  back  may  have  been  one  which  rested  upon  him. 
It  is,  perhaps,  not  going  too  far  to  say  that  this  is  the  natural 
presumption,  for  it  is  a  matter  of  common  knowledge  that  it 
is  the  ordinary  practice  in  the  operation  of  trolley  roads  for 
each  motonnan  who  approaches  a  switch  with  his  car  and  who 
finds  it  closed  against  him,  to  open  it  for  the  passage  of  his 
own  car  and  leave  it  to  those  who  follow  him  to  close  it  when 
it  becomes  necessary  to  do  so.  Under  the  circumstances  of 
•this  case  we  consider  that  the  jury  was  entirely  justified  in 
finding  that  the  motorman  in  charge  of  the  second  car,  in  run- 
ning it  as  he  approached  this  switch  at  such  a  rate  of  speed  as 
to  make  it  impossible  for  him  to  bring  it  to  a  stop  after  he 
took  the  switch  until  it  had  collided  with  the  car  in  which  the 
plaintiff  was  a  passenger,  was  guilty  of  operating  it  in  a  negli- 
gent manner,  and  that  this  negligence  was  a  proximate  cause 
of  the  plaintiff's  injuries. 
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The  second  ground  upon  which  we  are  asked  to  set  thia 
verdict  aside  is  that  the  damages  are  excessive.  As  has  already 
been  stated,  the  plaintiff  is  suflfering  from  hysterical  or  psy- 
chical paralysis.  Whether  or  not  she  will  recover  from  this 
condition  was  admitted  by  all  of  the  medical  experts  produced 
on  her  behalf  at  the  trial  to  be  a  matter  of  uncertainty.  Most 
of  those  called  on  behalf  of  the  defendant  expressed  the 
opinion  that  she  would  ultimately  do  so.  It  seems  quite  clear 
from  an  examination  of  the  testimony  of  the  various  experts 
that  the  lack  of  harmony  in  the  views  expressed  by  them  was 
largely  due  to  the  fact  that  sufficient  time  had  not  elapsed  (the 
accident  occurred  in  September  and  the  trial  took  place  the 
following  April)  to  enable  it  to  be  detennined  with  any  degree 
of  certainty  whether  the  paralytic  condition  of  the  plaintiff 
was  permanent  or  temporary  in  its  character.  It  is  manifest 
from  the  amount  of  the  verdict  that  the  jury,  in  order  to 
avoid  doing  injustice  to  the  plaintiff,  assumed  that  it  was  per- 
manent. If  it  turns  out  to  be  otherwise,  the  verdict  does  a 
grave  injustice  to  the  defendant.  If  upon  this  rule  we  should 
deal  with  the  verdict  on  the  theory  that  the  plaintiff  will  make 
a  complete  recovery  and  she  fails  to  do  so,  great  injustice  wil! 
be  done  to  her.  The  medical  testimony  on  both  sides  con- 
vinces us  that  the  lapse  of  a  reasonable  time  will  afford  an 
opportunity  to  determine  with  a  fair  degree  of  certainty  what 
the  prospects  of  recovery  are.  The  situation  which  the  case 
presents  is  similar  to  that  which  existed  in  Searles  v.  Eliza- 
beth, &c,.  Railway  Co,,  41  Vroom  388,  and  in  Kanen  v.  Phila- 
delphia and  Reading  Railroad  Co,,  Id,  619,  and  requires  that 
the  verdict  be  set  aside  in  order  that  the  parties  may  have  an 
opportunity,  by  a  retrial  of  the  case,  to  obtain  the  benefit  of 
the  added  light  which  the  lapse  of  time  will  throw  upon  the 
question  of  the  permanency  of  the  plaintiff's  injuries. 

The  rule  to  show  cause  will  be  made  absolute. 
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THE  STATE  v.  THOMAS  L.  SLATTERY. 

Submitted  December  8,  1906— Decided  February  25,  1907. 

1.  It  is  not  necessary,  in  order  to  constitute  the  offence  created  by 
section  50  of  the  Grimes  act  (which  provides  that  any  single  man 
over  the  age  of  eighteen  years  who,  under  promise  of  marriage, 
shall  have  sexual  intercourse  with  any  single  female  of  good 
repute  for  chastity,  under  the  age  of  twenty-one  years,  she  thereby 
becoming  pregnant,  shall  be  guilty  of  a  high  misdemeanor),  that 
the  intercourse  shall  take  place  at  the  time  when  the  promise  is 
made  or  immediately  following  it. 

2.  It  is  not  competent  for  a  person  indicted  under  the  above  statu- 
tory provision  to  prove  at  the  trial  of  the  indictment  that  the 
prosecuting  witness  had  other  men  than  himself  call  to  see  her 
prior  to  the  time  of  her  seduction  by  him,  and  that  they  remained 
with  her  all  night. 

3.  Where  the  question  for  determination  is  whether,  at  a  given  time, 
a  man  was  married  or  single,  proof  that  he  was  single  a  few 
months  prior  to  that  time,  is  sufficient  to  support  the  conclusion 
that  he  remained  in  that  state  up  to  that  time,  in  the  absence  of 
proof  to  the  contrary. 


On  error  to  Union  Quarter  Sessions. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Garretsox. 

For  the  state,  Nicholas  C.  J.  English,  prosecutor  of  the  pleas. 

For  the  plaintiff  in  error,  James  C.  Connolly. 

The  opinion  of  the  court  was  delivered  hy 

Gummere,  Chief  Justice.  The  plaintiff  in  eiTor  was  in- 
dicted and  convicted  under  the  fiftieth  section  of  the  Crimes 
act  {Pamph,  L.  1898,  p.  807),  which  provides  that:  "Any 
single  man  over  the  age  of  eighteen  years,  who,  under  promise 
of  marriage,  shall  have  sexual  intercourse  with  any  single 
female  of  good  repute  for  chastity,  under  the  age  of  twenty- 
one  years,  she  thereby  becoming  pregnant,  shall  be  guilty  of  a 
high  misdemeanor,  and  punished  accordingly;    but  the  evi- 
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dence  of  the  female  must  be  corroborated  to  the  extent  re- 
quired in  case  of  indictment  for  perjury;  and  if  the  man 
oifending  marry  the  female  at  any  time  before  sentence  the 
same  shall  be  suspended,  and  he  shall  be  discharged  from  cus- 
tody;  and  if  he  marr}'  the  female  after  sentence  he  shall  be 
discharged  from  further  imprisonment." 

The  first  assignment  of  error  challenges  the  action  of  the 
trial  court  in  refusing  to  direct  a  verdict  for  the  defendant 
for  failure  of  proof  that  a  promise  of  marriage  was  made  by 
the  defendant  to  the  prosecuting  witness.  The  girl  herself 
testified  that  such  a  promise  was  made  to  her  by  the  defend- 
ant on  the  25th  of  March,  1905,  and  her  evidence  upon  this 
point  was  corroborated  by  her  brother-in-law,  one  Esbrandt, 
who  testified  that,  upon  the  evening  of  the  day  mentioned,  the 
defendant  told  him  that  the  girl  was  his  intended  wife ;  and 
further,  that  upon  two  subsequent  occasions  he  stated  to  the 
witness  that  he  was  going  to  be  married  to  her.  This  testi- 
mony, if  worthy  of  credit,  furnished  the  measure  of  proof 
required  by  the  statute.  Its  credibility  was,  of  course,  for  the 
jury.  There  was  consequently  no  error  in  the  refusal  of  the 
trial  court  to  take  the  case  from  the  jury  because  of  failure  of 
proof  in  the  respect  mentioned. 

The  second  assignment  of  error  is  based  upon  the  refusal  of 
the  trial  judge  to  direct  a  verdict  for  the  defendant  upon  the 
ground  that  the  sexual  intercourse  between  the  parties  was 
not  had  under  promise  of  marriage.  The  prosecuting  witness 
testified  that  she  did  not  submit  herself  to  the  defendant's 
sexual  embraces  until  after  the  promise  was  made  in  March, 
and  the  defendant  himself  fixes  the  first  date  of  stich  inter- 
course in  the  June  following.  The  theory  upon  which  this 
assignment  is  rested  by  counsel,  as  we  understand  it,  is  that, 
in  order  to  bring  the  case  within  the  statute,  the  intercourse 
must  take  place  either  at  the  time  when  the  promise  is  made 
or  immediately  following  it.  Tn  our  opinion  no  such  limita- 
tion can  be  fairly  implied  from  the  words  of  the  act.  Its  pur- 
pose is  to  protect  every  young  woman  of  the  class  mentioned, 
who,  confiding  in  tlie  honesty  of  the  promise,  yields  to  the 
solicitations  of  him  who,  as  she  believes,  will  sooner  or  later 
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be  heY-  husband,  and  permits  him,  as  a  favor,  to  enjo}'  in  ad- 
vance of  the  marriage  ceremony  those  privileges  which  after 
marriage  become  his  of  right.  The  fact  that  she  does  not 
surrender  her  body  to  the  sexual  embraces  of  her  supposed 
future  husband  until  by  lapse  of  time  she  has  become  entirely 
accustomed  to  the  idea  that  sooner  or  later  she  will  become  his 
wife,  does  not  take  her  out  of  the  protection  of  the  statute.  We 
conclude  that  this  assignment  is  without  merit. 

The  third  assignment  of  error  is  directed  at  the  refusal  of 
the  trial  court  to  permit  the  defendant  to  introduce  evidence 
showing  that  the  prosecuting  witness  had  other  men  than  the 
defendant  call  to  see  her  prior  to  the  time  of  her  seduction 
by  the  defendant,  and  that  such  men  remained  with  her  all 
night.  The  question  of  the  legitimacy  of  such  evidence  was 
presented  to  this  court  for  its  consideration  in  the  case  of 
Foley  V.  State,  30  Vroom  1,  and  we  then  held  that  in  a  trial 
on  an  indictment  founded  upon  this  section  of  the  Crimes  act 
proof  that  the  prosecuting  witness  had  been  unchaste  with 
two  other  men  was  properly  excluded: 

Upon  review  by  the  Court  of  Errors  and  Appeals,  the 
soundness  of  that  decision  was  affirmed.  8.  C.  on  error,  30 
Vroom  585.  It  seems  hardly  necessary  to  add  that  if  proof 
of  specific  acts  of  unchastity  is  incompetent,  proof  of  specific 
acts  from  which  unchastity  may  reasonably  be  inferred  is 
equally  objectionable. 

It  is  argued  before  us  that  if  the  excluded  evidence  was 
not  competent  for  the  purpose  of  attacking  the  reputation  of 
the  prosecuting  witness  for  chastity,  it  should  have  been  re- 
ceived for  the  purpose  of  discrediting  her  as  a  witness;  but, 
in  the  first  place,  the  trial  court  was  not  asked  to  admit  it 
for  any  such  purpose,  and,  in  the  second  place,  it  threw  no 
light  upon  the  qoeatirjn  of  the  credit  to  be  given  to  her  testi- 
mony,   Aiivood  V.  Impson,  5  C.  E.  Or.  150. 

The  fourth  assignment  of  error  is  directed  at  the  ruling 
of  the  trial  court  that,  the  state  having  proved  the  defendant 
to  have  b*>en  fsingle  at  a  period  some  months  prior  to  the 
tinie  when  the  seduction  took  place,  the  law  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  he  remained  so  up 
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to  and  at  the  time  when  that  event  occurred.  Just  why  this 
ruling  is  considered  to  have  been  unsound  is  not  made  plain 
to  us  by  the  brief  of  counsel,  nor  are  we  able  to  perceive  any 
ground  for  so  declaring  it  It  was  justified  by  the  decision 
of  this  court  in  the  case  of  Gaunt  v.  State,  21  Yroom  490. 
The  question  there  presented  was  whether,  where  one  of  the 
elements  of  the  crime  for  which  the  defendant  was  indicted 
was  the  single  state  of  the  woman  with  whom  he  was  charged 
with  having  had  sexual  intercourse,  the  omission  of  the  state 
to  offer  proof  of  that  fact  invalidated  the  conviction.  After 
pointing  out  that  the  single  state  is  the  natural,  and  during 
early  life  the  only  possible  one,  and  that  there  is  no  period 
at  which  it  is  necessarily  terminated  or  merged  into  marriage, 
we  declared  that  "it  is  therefore  to  be  presumed,  in  the  absence 
of  testimony  tending  to  the  contrary,  that  the  celibacy  which 
exists  during  early  life  continues.''  There  was  no  error  in  the 
ruling  at  which  this  assignment  is  directed. 

The  last  assignment  argued  challenges  the  correctness  of 
the  statement  made  by  the  trial  judge  in  his  charge  to  the 
jur}^  that  the  girl  testified  that  the  defendant  had  promised 
to  marry  her,  and  that,  although  he  offered  himself  as  a  wit- 
ness in  the  case,  he  did  not  deny  her  statement  upon  the 
stand.  An  examination  of  the  proofs  sent  up  with  the  record 
shows  that  this  statement  of  fact  to  the  jury  was  justified. 
The  defendant  denied  that  he  had  ever  told  the  witness  Es- 
brandt  that  the  girl  was  to  be  his  future  wife,  but  he  failed 
to  deny  that  he  promised  the  girl  that  he  would  marry  her. 

Counsel  for  the  plaintiff  in  error  has  argued  before  us  that 
the  proofs  in  the  case  fail  to  show  that  the  girl  was  pregnant, 
but  it  is  sufficient,  for  the  purpose  of  disposing  of  this  con- 
toution,  to  say  that  the  question  was  not  raised  by  any  assign- 
ment of  error. 

The  conviction  must  be  affirmed. 
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WILLIAM  C.  BUTLER  v.  EASTON  AND  AMBOY  RAILROAD 
COMPANY  ET  AL. 

Submitted  July  6,  1906— Decided  February  25,  1907. 

A  person  who  leaves  upon  a  public  highway  an  object  which  frightens 
a  horse  passing  by,  and  so  causes  injury  to  the  driver  thereof,  is 
not  responsible  for  such  injury  unless  the  object  is  one  which 
has  a  tendency  to  produce  fright  in  a  horse  which  observes  it ; 
and,  therefore,  one  seeking  to  recover  damages  resulting  from  the 
fright  of  a  horse  under  such  conditions  must  not  only  aver  in  his 
declaration,  but  must  prove  at  the  trial,  that  the  object  which 
caused  the  fright  of  his  horse  was  of  such  a  character  as  to  be 
likely  to  produce  that  result. 


On  defendanf 8  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  SwAYZB. 

For  the  rule,  H.  Burdett  Herr. 

Contra,  William  C.  Oehhardt, 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  The  plaintiff  in  this  case, 
while  driving  along  a  public  highway  at  Lansdowne,  at  a 
point  where  it  is  crossed  by  the  tracks  of  the  defendant  com- 
pany, was  thrown  from  his  wagon  and  injured  by  reason  of 
his  horse  (which  was  gentle)  taking  fright  and  shying  at  a 
locomotive  engine  and  tender,  which  were  standing  upon  the 
tracks  and  just  overlapping  the  exterior  line  of  the  highway. 
He  seeks  to  recover  compensation  for  his  injuries  from  the 
defendant  company,  and  he  bases  his  right  to  do  so  upon  the 
facts  set  out  in  the  following  averment  in  his  declaration: 
"That  the  said  defendants,  by  their  servants,  unlawfully  and 
negligently  permitted  a  certain  locomotive  engine  and  tender 
to  stand  upon  said  public  highway,  which  said  locomotive  and 
tender  were  of  great  and  unusual  size  and  of  unusual  color 
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and  shape,  and  of  such  size,  color  and  shape  as  was  naturally 
calculated  to  frighten  horses  of  ordinary  gentleness/'  A  per- 
son who  leaves  upon  the  public  highway  an  object  which 
frightens  a  horse  passing  by  and  so  causes  injury  to  its 
driver,  may  or  may  not  be  legally  responsible  for  such  in- 
jury. If  the  object  is  one  which  is  naturally  calculated  to 
frighten  horses,  he  is  responsible;  if  it  is  one  which  has  no 
such  tendency,  he  is  not.  Ellis  Roads,  &c,,  450,  and  cases 
cited;  McCann  v.  Consolidated  Traction  Co,,  30  Vroom  481. 
That  the  pleader  who  drew  the  declaration  in  the  cause  was 
fully  aware  of  this  limit  of  liability,  and  assumed  that  the 
presence  in  the  highway  of  a  locomotive  and  tender  of  ordi- 
nary size,  shape  and  color  would  not  be  likely  to  frighten 
a  gentle  horse  familiar  with  the  appearance  of  such  appli- 
ances, is  apparent  from  the  averment  referred  to.  When  this 
case  was  before  us  on  a  review  of  a  former  trial  we  pointed 
out  that  the  verdict  (which  was  for  the  plaintiff)  was  rested 
entirely  upon  the  mere  presence  of  a  portion  of  the  tender 
\^ithiu  the  boundaries  of  the  highway,  and  not  to  any  extent 
upon  the  fact  that  it,  or  the  engine  to  which  it  was  attached, 
were  likely,  on  account  of  their  unusual  size,  color  and  shape, 
to  frighten  horses,  and  for  that  reason  directed  a  venire  de 
novo.  Butler  v.  Easton  and  Amboy  Railroad  Co.,  43  Vroom 
27.  The  same  condition  of  proofs  existed  at  the  trial  now 
under  review.  The  case  went  to  the  jur}'  on  no  evidence  of 
negligence  on  the  part  of  the  defendant  except  the  fact  that 
a  portion  of  their  tender  was  permitted  to  stand  upon  their 
right  of  way  within  the  line  of  the  highway.  Xo  attempt 
was  made  to  show  that  either  the  engine  or  the  tender  was, 
by  reason  of  its  size,  color  or  shape,  or  any  other  charac- 
teristic, likely  to  frighten  horses.  It  is  true  that  the  court 
in  its  charge  to  the  jury  instructed  them  that  in  order  to 
warrant  them  in  finding  for  the  plaintiff  they  must  be  satis- 
fied "that  the  locomotive  and  tender,  by  reason  of  their  size, 
shape  and  color,  were  unduly  calculated  to  frighten  an  ordi- 
nary gentle  horse,"  and  that  the  jury,  by  their  verdict  in 
favor  of  the  plaintiff,  declared  that  they  found  this  to  be  the 
fact.    But  as  this  finding  was  mere  guesswork  upon  the  part 
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of  the  jury,  resting  upon  no  facts  proved  before  them,  it 
cannot  be  acci^pted  as  at  all  determinative  of  the  question. 

We  intended  to  indicate,  in  our  earlier  opinion  (although 
it  is  apparent  that  we  did  not  make  it  plain),  that  the  plaint- 
iff, in  order  to  be  entitled  to  a  verdict  against  the  defendant, 
must  prove  the  commission  by  it  of  the  negligent  act  which 
he  alleged  in  his  declaration  to  have  been  the  producing  cause 
of  his  injury,  namely,  the  permitting  to  stand  within  the 
boundaries  of  a  public  highway  a  locomotive  engine  and  tender 
(or  some  portion  thereof),  of  great  and  unusual  size  and 
of  unusual  color  and  shape,  and  of  such  size,  color  and  shape 
as  was  naturally  calculated  to  frighten  horses  of  ordinary 
gentleness.  This  he  failed  to  do  at  the  present  trial,  and  hav- 
ing failed  to  prove  the  alleged  negligent  act  which  was  at 
the  foimdation  of  his  right  of  recovery,  a  nonsuit  should  have 
been  directed  against  him  at  the  close  of  his  case  upon  the 
application  of  the  defendant. 

The  rule  to  show  cause  must  be  made  absolute. 


STATE  OF  NEW  JERSEY  v.  JOHN  J.  GOFF. 

Submitted  December  8,  1906— Decided  February  25,  1907. 

Since  the  enactment  of  the  statute  of  March  10th,  1893,  which  pro- 
hibits the  finding:  of  an  indictment  against  a  person  for  the  offence 
of  maintaining  a  common  law  nuisance  or  l^eeping  a  disorderly 
house,  where  the  offence  sought  to  be  punished  consists  wholly  in 
the  unlawful  sale  of  intoxicating  liquor,  a  person  who  is  indicted 
for  the  common  law  offence  of  keeping  a  disorderly  house  is  en- 
titled to  an  acquittal,  where  the  only  proof  offered  to  support  the 
charge  against  him  relates  to  sales  of  intoxicating  liquor  contrary 
to  law. 


On  error  to  the  Union  Quarter  Sessions. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Garretson. 
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For  the  state,  Nicholas  C,  J.  English,  prosecutor  of  the  pleas. 
For  the  plaintiff  in  error,  William  R,  Wilson, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  Goff,  the  plaintiff  in  error,  was 
indicted  for  and  convicted  of  the  offence  of  keeping  a  dis- 
orderly house.  The  indictment  was  in  the  common  law  form 
and  averred  that  he  "unlawfully  and  habitually  did  keep  and 
maintain  a  certain  common,  ill-governed  and  disorderly  house, 
and  in  the  said  house  for  his  own  lucre  and  gain  certain  per- 
sons, as  well  men  as  women,  of  evil  name  and  fame  and  of  dis- 
honest conversation,  then  and  there  unlawfully  and  habitually 
did  cause,  suffer,  procure  and  permit  to  frequent  and  come 
together ;  and  in  the  said  house  the  said  John  J.  Goff,  as  well 
in  the  night  as  in  the  day  and  as  well  on  the  Sabbath,  com- 
monly called  Sunday,  then  and  on  other  days  and  times  did, 
without  a  license  granted  therefor,  habitually  sell,  offer  and 
expose  to  sale  and  allow  and  suffer  to  be  exposed  for  sale  and 
assist  in  selling  certain  spirituous,  vinous,  malt  and  intoxi- 
cating liquors  to  the  said  persons,  as  well  men  as  women,  and 
said  persons  then  and  there  to  be  and  remain,  gaming  with 
slot  machines  and  by  throwing  dice  for  drinks,  drinking, 
gambling,  tippling,  fighting,  whoring  and  misbehaving  them- 
selves, unlawfully  and  habitually  did  permit  and  yet  does  per- 
mit, to  the  great  damage  and  common  nuisance  of,'^  &c. 

The  case  made  by  the  state  in  support  of  the  indictment  was 
that  the  plaintiff  in  error  made  a  practice  of  selling  intoxi- 
cating liquors  to  men  who  fre<|uented  his  place,  although  he 
was  not  licensed  to  make  such  sales,  and  that  they  were  made, 
not  only  on  secular  days,  but  also  on  Sundays;  and  further, 
that  he  permitted  games  of  cards  to  be  played  "for  drinks'' 
upon  the  premises  on  three  or  four  different  occasions.  At 
the  close  of  the  case  the  plaintiff  in  error  requested  the  court 
to  charge  the  jury  that  if  they  believed  that  he  was  guilty  only 
of  the  illegal  selling  of  intoxicants  there  could  be  no  convic- 
tion under  the  indictment.    The  court  refused  to  charge  as 
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requested ;  exception  was  taken  to  the  refusal  and  error  is  now 
assigned  upon  it. 

The  legislature  of  this  state  on  March  10th,  1893,  by  a  sup- 
plement to  the  Crimes  act,  enacted  that  "it  shall  not  be  lawful 
hereafter  to  indict  any  person  or  persons  for  the  offence  of 
maintaining  a  common  law  nuisance  or  keeping  a  disorderly 
house  *  *  *  where  the  offence  sought  to  be  punished  con- 
sists wholly  in  the  unlawful  sale  of  spirituous,  vinous,  malt' 
or  brew  liquors,  but  in  all  such  cases  the  indictment  shall  be 
in  form  of  sale  of  intoxicating  liquors  contrary  to  law."  This 
provision  still  remains  upon  the  statute  book  and  is  now  sec- 
tion 74  of  the  revised  Crimes  act.  Pamph.  L.  1898,  p.  894. 
The  purpose  of  this  legislation  cannot  be  mistaken.  It  is  to 
prevent  a  person  whose  only  offence  is  the  selling  of  intoxi- 
cating liquor  without  having  first  obtained  a  license  to  make 
such  sale,  or  who  sells  it  on  Sunday,  from  being  subjected  to 
the  stigma  of  having  it  spread  upon  the  public  records  of  the 
court  that  he  has  been  guilty  of  keeping  a  house  or  resort  for 
men  and  women  of  evil  name  and  fame  where  gambling,  fight- 
ing, whoring  and  other  immoralities  were  habitually  indulged 
in  by  the  frequenters.  The  protection  which  the  statute  pro- 
vides cannot  be  availed  of  by  the  defendant  before  trial,  as  he 
cannot  know  until  the  case  of  the  state  is  in  what  are  the 
illegal  acts  which  it  is  intended  to  prove  against  him.  The 
presentment  of  an  indictment  in  the  common  law  form  raises 
the  presumption  that  the  proofs  submitted  to  tlie  grand  jury 
disclosed  habitual  violations  of  the  law  other  than  unlawful 
sales  of  intoxicating  liquors  and  that  presumption  remains 
until  after  the  proofs  are  all  in  upon  the  trial  of  the  indict- 
ment. The  only  way,  therefore,  in  which  a  defendant  can 
avail  himself  of  the  protection  of  the  statute  is  either  to  re- 
quest the  direction  of  a  verdict  at  the  close  of  the  case,  where 
tfje  j)rtM>fs  fnU  to  disclose  any  illegal  acts  except  the  unlawful 
sales  of  lit|utM\  or  where  other  illegal  acts  have  been  attempted 
to  be  ehowii  (111  the  part  of  the  state,  to  submit  such  a  request 
to  ehnrge  as  tfmt  which  was  made  in  tJie  present  case.  The 
defendant  wm  entitled  to  an  acquittal  under  this  indictment 
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if  the  jury  believed  from  the  proofs  that  the  violationB  of  law 
of  which  he  was  guilty  consisted  wholly  in  the  unlawful  sale 
of  intoxicating  liquors. 

For  the  failure  of  the  trial  court  to  so  instruct  the  jury 
there  must  be  a  reversal. 


FRANK  E.  DeLONG  ET  AL.  v.  THE  SPRING  LAKE  BEACH 
IMPROVEMENT  COMPANY. 

Submitted  March  23,  1906— Decided  February  25,  1907. 

1.  After  breach  of  covenant,  a  warranty  contained  in  a  deed  be- 
comes a  mere  chose  in  action,  and  no  longer  runs  with  the  land. 

2.  A  plea  which  sets  up  a  private  easement  as  a  defence  against  an 
eviction  under  the  title  of  the  public  is  bad. 


On  demurrer  to  pleas. 

Before  Gummere,  Chief  Justice,  and  Justice  Hendrick- 
sox. 

For  the  plaintiffs,  'Thomas  E.  French. 

For  the  defendant,  Frank  Durand. 

The  opinion  of  the  court  was  delivered  by 

Gummere^  Chief  Justice.  The  plaintiffs'  right  of  action 
is  based  upon  the  breach  of  a  covenant  of  warranty  contained 
in  a  deed  made  by  the  defendant  to  the  Spring  Lake  and 
Sea  Girt  company,  the  grantor  of  the  plaintiffs. 

The  declaration  alleges  entry  and  seizin  of  the  Spring 
Lake  and  Sea  Girt  company  under  that  deed,  and  entry  and 
seizin  of  the  plaintiffs  under  the  conveyance  to  them  by  that 
company.  It  tlien  avers  that  the  lands  embraced  in  the  con- 
vovancc  to  them  "liad  l)een  dedicated  bv  the  said  defendant 
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to  public  use  as  a  park  and  a  way  of  access  to  the  waters  of 
Spring  Lake,  and  that  the  owners  of  other  lands  sold  and 
conveyed  by  the  said  defendant  *  *  *  and  the  inhabit- 
ants of  the  borough  of  Spring  Lake  and  the  public  at  large 
then  had  and  now  have  the  right  to  enter  upon  said  lands 
for  pleasure,  amusement  and  recreation,  &c.,  and  that  their 
right  and  title  to  said  lands  and  premises  are  paramount." 

The  first  of  the  pleas  demurred  to  avers  that  before  and 
at  the  time  of  the  delivery  of  the  deed  made  by  the  defendant 
to  the  Spring  Lake  and  Sea  Girt  company  the  premises  in 
question  were  a  public  park,  and  were  in  the  actual,  open, 
visible  and  notorious  use,  possession  and  enjoyment  of  the 
public.  The  second  of  the  pleas  avers  that  before  and  at  the 
time  of  the  delivery  of  the  deed  of  conveyance  from  the 
Spring  Lake  and  Sea  Girt  company  to  the  plaintiffs,  the 
premises  in  question  had  the  actual  physical  condition  and 
appearance  of  a  public  park,  and  were  in  the  open  and  noto- 
rious use,  possession  and  enjoyment  of  the  public  as  such 
park. 

Each  of  these  pleas  shows,  at  least  argumentatively  (and 
an  argumentative  plea  is  good  on  general  demurrer.  Bank 
V.  Hendrickson,  11  Vroom  52),  a  comj)lete  breach  of  the 
covenant  before  the  delivery  of  the  deed  to  the  plaintiffs,  by 
a  paramount  title  which  must  be  assumed  to  be  continuous 
to  the  present  time.  Even  if  it  be  conceded  that  this  did  not 
preclude  the  operation  of  the  covenant,  it  certainly  was 
effective  to  prevent  the  covenant  from  enuring  to  the  benefit 
of  the  plaintiffs  as  grantees  of  the  land.  After  breach,  a 
covenant  of  warranty  becomes  a  mere  chose  in  action,  and 
no  longer  loins  with  the  land.  On  the  facts  set  up  in  these 
pleas  the  right  of  action  for  the  breach  of  the  covenant  of 
warranty  became  vested  in  the  Spring  Lake  and  Sea  Girt 
company,  and  did  not  pass  to  the  plaintiffs.  %  Am,  &  Eng, 
Encycl.  L.  (2d  ed.)  149;    11  Cyc,  1097. 

The  demurrer  to  these  pleas  must  therefore  be  overruled. 

The  third  plea  avers  that  at  the  time  of  the  delivery  of 
the  deed  by  the  Spring  Lake  and  Sea  Girt  company  to  the 
plaintiffs,  the  owners  of  certain  lots  of  land,  which  had  been 
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conveyed  to  them  by  the  defendant  prior  to  the  date  of  its 
conveyance  to  the  Spring  Lake  and  Sea  Girt  company,  and 
which  were  expressly  excepted  from  that  conveyance,  had 
each  of  them,  as  an  appurtenant  to  his  lot,  an  easement  in  the 
lands  conveyed  to  the  plaintiffs,  for  use  as  a  place  of  resort 
for  pleasure,  amusement,  recreation  and  health.  This  plea 
seems  to  us  to  be  bad.  It  sets  up  a  private  easement  as  a 
defence  against  the  eviction  of  the  plaintiffs  under  the  title  of 
the  public.  It  probably  was  intended  by  it  to  deny  any 
warranty  against  the  title  under  which  the  eviction  took 
place  (the  theory  of  the  pleader,  apparently,  being  that  this 
is  the  necessary  implication  to  be  drawn  from  the  averment 
of  the  exceptions  in  the  defendant's  deed  to  the  Spring  Lake 
and  Sea  Girt  company),  but  it  contains  no  such  denial.  As 
it  stands  it  is  subject  to  the  same  objection  which  prevailed 
against  the  plea  which  was  the  subject  of  discussion  by  us 
in  our  earlier  opinion  in  this  cause,  reported  in  43  Vroom 
125,  and  for  the  reasons  therein  stated  the  demurrer  to  the 
third  plea  now  under  consideration  must  stand. 


WILLIAM  S.  HARBISON  v.  CAMDEN  AND  SUBURBAN  RAIL- 
WAY COMPANY. 

Submitted  July  6,  1906 — Decided  February  25,  1907. 

In  an  action  for  personal  injuries,  where  the  facts  will  not  support 
a  finding  of  negligence  on  the  part  of  the  defendant  or  his  ser- 
vants, or  where  the  facts  conclusively  show  contributory  negli- 
gence on  the  part  of  the  plaintiff,  a  nonsuit  should  be  directed. 


On  error  to  Camden  Common  Pleas. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Swayze. 
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For  the  plaintiff  in  error,  Francis  D,  Weaver. 
For  the  defendant  in  error,  Edmund  B,  Learning, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  suit  was  instituted  to 
recover  compensation  for  injuries  received  by  the  plaintiff  from 
a  collision  with  one  of  the  trolley  cars  of  the  defendant  com- 
pany on  Kaighn  avenue,  in  the  city  of  Camden.  The  case 
made  by  him  at  the  trial  was  this:  He  got  upon  his  bicycle 
on  Kaighn  avenue  about  a  block  east  of  the  point  where  the 
avenue  is  crossed  by  the  tracks  of  the  West  Jersey  and  Sea- 
shore Railroad  Company  and  rode  along  the  avenue  toward 
the  crossing.  He  kept  on  the  north  side  of  the  track  of  the 
defendant  company's  railway  which  is  laid  through  the  avenue 
— in  other  words,  he  traveled  on  the  right-hand  side  of  the 
avenue  for  about  half  a  block,  keeping  close  to  the  trolley 
track  (within  a  foot  or  two  of  it),  and  then  suddenly  turned 
across  it  towards  the  left-hand  side  of  the  street.  Just  as  he 
got  upon  the  track  he  was  struck  by  the  car  which  was  pro- 
ceeding along  the  street  in  the  same  direction  as  the  plaintiff. 
Plaintiff  was  unaware  of  the  proximity  of  the  car  as  no  gong 
was  rung  upon  it,  and  he  did  not  look  to  see  if  the  track  was 
clear  before  attempting  to  cross.  These  being  the  facts  in 
evidence  when  the  plaintiff  rested  his  case  the  trial  judge 
directed  a  nonsuit.  Plaintiff  now  assigns  error  upon  that 
direction. 

On  the  facts  stated  the  nonsuit  was  properly  ordered  on 
either  of  two  grounds.  In  the  first  place,  these  facts  do  not 
speak  negligence  on  the  part  of  the  motorman  operating  the 
defendant  company's  car.  The  plaintiff  was  riding  on  the 
right-hand  side  of  the  avenue  which  by  "the  law  of  the  road" 
was  his  proper  place.  At  the  point  where  he  attempted  to 
cross  over  to  the  other  side  there  was  no  intersecting  street  or 
anything  else  to  suggest  to  the  motorman  the  probability  of 
his  attempting  to  do  so,  nor  did  the  plaintiff  do  anjrthing 
before  making  the  attempt  to  suggest  to  the  motorman  his 
intention.     He  did  not  even  look  around  in  the  direction  of 
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the  car,  and  thereby  perhaps  indicate  that  its  proximity  might 
be  a  matter  of  moment  to  him.  The  failure  of  the  motonnan 
to  anticipate  the  plaintiff's  action  was,  tlierefore,  not  negli- 
gent, and  as  he  had  no  reason  to  anticipate  such  action  there 
was  no  cause  for  the  ringing  of  his  gong.  Nor  can  the  failure 
of  the  motorman  to  stop  the  car,  after  the  plaintiff  started  to 
cross  the  track,  in  time  to  prevent  the  collision,  be  deemed 
negligence  on  his  part.  The  fact  that  the  plaintiff  was  not 
more  than  a  foot  or  two  from  the  track  when  he  turned  to 
cross  it,  coupled  with  the  further  fact  that  he  was  struck  just 
as  he  got  upon  the  track,  demonstrates  that  the  car  was  so 
close  upon  the  plaintiff,  when  his  intention  to  cross  over  was 
first  made  manifest  to  the  motorman,  that  the  bringing  it  to  a 
standstill  before  colliding  with  him  was  an  impossibility. 

In  the  second  place,  the  failure  of  the  plaintiff  to  look 
behind  him  before  attempting  to  cross  over,  and  so  ascertain 
whether  or  not  he  would  be  in  jeopardy  by  doing  so  from  the 
approach  of  the  car,  was  itself  an  act  of  negligence  which  was 
largely,  if  not  wholly,  responsible  for  the  accident.  That  such 
failure  on  the  part  of  the  plaintiff  will  bar  a  recovery  for  in- 
juries received  by  him  has  been  frequently  declared  by  our 
courts.  North  Hudson  Railway  Co.  v.  Flanagan,  28  Vroom 
696 ;  Jewett  v.  Paterson  Railway  Co.,  33  Id.  425 ;  Fitzhenry 
V.  Consolidated  Traction  Co.,  35  Id.  674;  Hannon  v.  North 
Jersey  Street  Railway  Co.,  36  Id.  547;  Solatinow  v.  Jersey 
City,  &c..  Railway  Co.,  41  Id.  154. 

The  judgment  under  review  should  be  affirmed. 
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4$  Vroom,  Allen  v.  Humphrey. 


ALEXANDER  B.  ALLEN,  WHO  PROSECUTES  FOR  THE 
BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE  COUNTY 
OF  HUNTERDON,  v.  EDWARD  HUMPHREY  ET  AL. 

Submitted  December  8,  1906— Decided  February  25,  1907. 

A  person  who  sues  as  a  taxpayer  for  the  recovery  of  a  claim  or  de- 
mand due  to  the  county  in  which  his  taxes  are  paid,  must  exhibit 
in  his  declaration  the  authority  by  virtue  of  which  he  assumes  to 
represent  the  county. 


On  demurrer  to  replication. 

Before  Gummere,  Chief  Justice,  and  Justices  Garbison 
and  Garretson. 

For  the  plaintiff,  Richard  S.  Kvkl. 

For  the  demurrants,  Samuel  S.  Sivachhamer,  William  C, 
Gebhardt  and  Oeorge  H,  Large. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  is  an  action  brought  by 
the  plaintiff  against  the  sureties  upon  the  official  bond  given 
by  H.  Eugene  Park,  deceased,  late  county  clerk  of  the  county 
of  Hunterdon,  to  the  State  of  Xew  Jersey,  in  compliance 
with  the  provision  of  the  act  of  April  17th,  1846.  The  pur- 
pose of  the  suit  is  to  recover  for  certain  alleged  breaches  in 
the  condition  of  that  instrument.  The  declaration  sets  out 
that  the  plaintiff  prosecutes  for  the  board  of  chosen  free- 
holders of  the  county  of  Hunterdon,  but  fails  to  disclose  any 
authority  conferred  upon  him  for  the  purpose,  and  the  first 
ground  of  demurrer  rests  upon  this  omission. 

It  is  stated  in  the  brief  of  counsel  that  an  order  allowing 
plaintiff  to  prosecute  the  action  was  made  under  the  forty- 
fourth  section  of  the  revised  Practice  act  (Pamph.  L.  1903, 
p.  547),  which  provides  that  "if  the  board  of  chosen  free- 
holclers  of  any  county  *  *  *  shall  fail  to  prosecute  any 
claim  or  demand  of  such  county,     *     *     *     any  court  in 
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which  an  action  on  such  claim  or  demand  is  cognizable,  or  a 
judge,  may,  upon  terms,  allow  any  taxpayer  of  such  county 

*  *  *  to  institute  and  prosecute  an  action  upon  such 
claim  or  demand  in  the  name  of  and  on  behalf  of  such  county 

*  *  *  if  in  the  opinion  of  the  court  or  judge  the  interests 
of  such  county  *  *  ♦  would  be  promoted  thereby."  It 
s^c'ems  hardly  necessary  to  point  out  that  in  determining  the 
sufficiency  of  a  pleading  the  assertion  of  counsel  as  to  the 
existence  of  a  material  fact  cannot  be  permitted  to  be  sub- 
stituted for  an  averment  of  that  fact  in  the  pleading  itself. 
Xor  is  it  necessary  to  cite  authority  for  the  proposition  that 
a  person  other  than  him  in  whom  a  right  of  action  originally 
exists  has  no  standing  to  enforce  that  right  in  a  court  of 
justice  except  power  to  do  so  has  been  legally  conferred  upon 
him.  The  failure  of  the  declaration  to  disclose  any  right 
in  the  plaintiff  to  represent  the  board  of  freeholders  in  this 
action  renders  that  pleading  fatally  defective,  and  for  this 
reason  the  demurrer  must  bo  sustained.  A  consideration  of 
the  other  causes  of  demurrer  specified  is  therefore  rendered 
unnecessary. 

It  seems  to  have  been  assumed,  in  the  arguments  of  counsel 
on  both  sides,  that  a  cause  of  action  arising  out  of  breaches 
of  the  condition  of  tlie  bond  of  a  county  clerk  is  one  which 
may  be  prosecuted  by  a  party  appointed  for  the  purpose 
under  the  authority  conferred  by  the  provision  of  the  Practice 
act  above  cited — in  other  words,  that  the  right  of  action  re- 
sides primarily  in  the  board  of  freeholders  of  the  county. 
It  is  to  be  observed  that  the  obligee  of  the  bond  is  the  State 
of  Xew  Jersey,  and  the  statute  which  requires  it  to  be  given 
directs  it  to  be  filed,  not  with  any  officer  of  the  county,  but 
with  the  secretary  of  state,  to  be  kept  among  the  public 
papers  of  his  office.  Gen,  Stat.,  p.  839,  §  9.  Whether,  in  the 
absence  of  statutory  authority  providing  otherwise  (and  we 
have  found  none  in  the  cursory  examination  which  we  have 
made),  the  right  to  maintain  an  action  for  breaches  thereof 
does  not  rest  exclusively  in  the  state,  is  a  matter  which  should 
receive  the  consideration  of  counsel,  in  case  the  further  prose- 
cution of  this  suit  shall  be  contemplated. 
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DANIEL  B.  HOLCOMBE  v.  THOMAS  R.  HOLCOMBE. 

Submitted  December  8,  1906— Decided  February  25,  1907. 

Id  determining  the  amount  due  from  a  debtor  to  his  creditor,  the  rule 
applicable  in  the  calculation  of  interest,  where  payments  have 
been  made  from  time  to  time  by  the  debtor  in  excess  of  the  in- 
terest which  has  accrued  up  to  the  date  when  they  are  respectively 
made,  is  that  the  excess  shall  be  deducted  from  the  principal. 
Where  the  interest  always  remains  in  excess  of  the  payments,  the 
proper  way  to  determine  the  amount  due  is  to  calculate  the  in- 
terest and  add  it  to  the  principal  sum,  and  then  deduct  from  this 
gross  amount  the  total  of  the  payments. 


On  defendant's  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Garretson. 

For  the  rule,  Carrow  &  Kraft. 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  This  was  an  action  for  money 
had  and  received.  By  the  undisputed  testimony  in  the  case 
the  plaintiff  loaned  to  the  defendant  at  different  times  be- 
tween the  Ist  of  November,  1873,  and  the  lith  of  February, 
1874,  the  sum  of  $139,  and  the  defendant  gave  him  a  state- 
ment showing  the  several  amounts  loaned,  and  containing  the 
following  acknowledgment:  "Thomas  R.  Holcombe's  account 
with  Daniel  Holcombe  of  money  left  in  my  hands  on  deposit, 
with  interest  at  seven  per  cent,  from  date  until  paid."  It  is 
admitted  by  the  plaintiff  that  the  whole  of  the  principal  has 
been  paid— $20  in  1880,  $10  in  1885,  $20  in  1895,  $30  in 
1896,  $2  in  1899,  $5  in  1901,  $13  in  1904  and  $39  in  1905. 
The  suit  was  brought  to  recover  the  interest  due,  and  the  court 
directed  a  verdict  in  favor  of  the  plaintiff  for  $300.80,  that 
being  the  amount  of  interest  due  as  calculated  by  the  counsel 
for  the  plaintiff.    We  are  asked  to  grant  a  new  trial  on  the 
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ground  that  the  amount  of  the  recovery  is  excessive.  The 
rule  applicable  to  the  calculation  of  interest  in  a  case  of  this 
kind  is  stated  by  Chief  Justice  Whelpley  in  Baker  v.  Baker,  4 
Butcher  13,  to  be  that  where  a  payment  is  in  excess  of  the 
interest  which  has  accrued  up  to  the  date  when  it  is  made,  the 
excess  shall  be  deducted  from  the  principal,  but  that  no  pay- 
ment shall  be  credited  unless  it  more  than  satisfies  the  interest. 
In  other  words,  that  where  the  interest  always  remains  in 
excess  of  the  payments  made,  the  proper  method  for  deter- 
mining the  amount  due  is  to  calculate  the  interest  and  add  it 
to  the  principal  sum,  and  then  deduct  from  this  gross  amount 
the  total  of  the  payments  made.  A  calculation  made  under 
this  rule  will  show  that  the  ^onount  of  interest  which  had 
accrued  from  the  14th  of  February,  1874,  which  was  the  date 
when  the  last  moneys  were  loaned  to  the  defendant,  to  the  1th 
day  of  June,  1906,  whicli  was  the  day  upon  which  the  plaintiff 
was  entitled  to  enter  his  judgment,  was  slightly  in  excess  of 
the  amount  for  which  the  verdict  was  directed. 
The  rule  to  show  cause  should  be  discharged. 


JOSEPH    BYRNE,    RELATOR,    v.    SUPREME    CIRCLE, 
BROTHERHOOD  OF  THE  UNION. 

Argued  November  12,  1906 — Decided  February  25,  1907. 

Expulsion  from  an  association  baying  a  benefit  fund  in  which  the 
members  are  entitled  to  participate  is  a  ^uan-jadiciai  proceeding 
of  which  the  accused  member  is  entitled  to  have  specific  notice 
and  an  opportunity  to  be  heard  in  his  defence  upon  a  specified 
charge. 


On  application  for  mandamus. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Garretson". 
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For  the  relator,  Edwin  B,  Walker. 
For  the  defendant,  John  F.  Earned, 

The  opinion  of  the  court  was  delivered  by 

GAmoB&Sj^  J.  The  relator  seeks  by  mandamus  to  be  rein- 
stated in  a  benerokat  association  from  which  he  was  expelled. 
On  the  relator^s  original  aj^cation  for  such  writ,  the  fol- 
lowing memorandum  was  filed : 

"Per  Cubiam. 

"The  relator  applies  for  a  writ  of  mandamus  to  compel  the 
respondent  to  reinstate  him  in  its  order,  from  which  he  was 
expelled  for  persistently  refusing  to  state  his  age  to  an  oflScer 
instructed  by  the  supreme  circle  to  obtain  such  information. 
The  atate  of  facts  before  us  is  too  meager  to  enable  us  to  de- 
cide whether  this  is  a  proper  case  for  mandamus.  An  alter- 
native writ  will  therefore  be  allowed,  and,  upon  the  return 
to  this,  if  fully  and  properly  made,  the  case  can  intelligently 
be  dealt  with/'* 

In  confoi-mity  with  this  decision  an  alternative  writ  issued, 
and  we  have  now  before  us  the  answer  of  the  defendant 
thereto.  By  such  answer  it  appears  that  upon  the  relator's 
persistence  in  his  refusal  or  failure  to  furnish  information 
as  to  his  age  he  was  notified  that  unless  such  information  was 
furnished  by  a  day  certain  his  refusal  would  be  communi- 
cated to  the  trustees,  and  "that  they  would  take  such  action 
as  is  warranted  under  section  23,  article  16,  of  the  death 
benefit  fund  laws  of  the  said  defendant  company."  This  sec- 
tion reads  as  follows : 

"23.  The  trustees  shall,  from  time  to  time,  strike  from  the 
roll  and  expel  from  the  fund  all  persons  unlawfully  or  im- 
properly on  the  roll,  or  who  refuse  to  comply  with  any  lawful 
requirements  concerning  the  same." 

Subsequently,  the  trustees  having  been  notified  at  the  time 
stated  of  the  relator's  "failure  to  furnish  the  date  of  his  birth, 
did  consider  the  same,  and  the  said  relator  not  appearing  to 
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show  cause  why  he  should  not  be  stricken  from  the  list  of 
members  for  failure  to  comply  with  the  requirements  of  tlie 
said  trustees,  they  did,  on  the  11th  day  of  November,  1904, 
expel  the  relator  from  membership  in  the  death  benefit  fund 
and  strike  his  name  from  the  roll  of  membership." 

We  think  that  the  proceeding  thus  set  forth  was  not  a 
lawful  mode  of  expelling  a  member  for  the  cause  stated.  The 
relator's  right  to  participate  in  the  fund  in  question  was  a 
property  riglit,  hence  his  expulsion  involved  more  than  a  mere 
matter  of  discipline.  It  was  a  giio^t- judicial  proceeding. 
The  relator  became  a  member  of  the  order  and  of  the  benefit 
fund  in  1897,  and  at  that  time  complied  with  all  the  require- 
jnents  then  in  force,  which  included  a  precise  statement  of 
the  day  and  year  of  his  birth.  In  1903  the  laws  of  the  order 
were  amended  by  providing  that  the  trustees  might  strike 
from  the  roll  and  expel  all  persons  unlawfully  on  the  roll 
or  who  should  refuse  to  comply  with  any  lawful  requirement 
concerning  the  same.  Whether  the  regulation  that  the  relator 
restate  his  age  was  such  a  lawful  requirement,  whether  he  was 
bound  by  the  amendment  to  the  by-laws  adopted  after  his 
rights  to  the  benefit  fund  had  accrued,  whether  he  had  any 
explanation  or  defence  for  his  failure  to  comply  with  such 
requirement,  and  whether  he  had  in  fact  so  failed,  were  all 
matters  for  judicial  determination  in  the  concrete  case.  When 
the  relator  was  notified  that  upon  his  failure  to  answer  the 
question  that  was  put  to  him  the  trustees  would  "take  such 
action  as  article  16  warranted,"  he  was  justified  in  supposing 
that  such  action  would  be  in  the  form  of  a  trial,  in  which  he 
would  have  the  benefit  of  a  specification  of  the  precise  oflfence 
with  which  he  was  charged,  notice  of  the  time  and  place  when 
such  charge  would  be  proved  against  him  and  an  opportunity 
to  be  heard  in  his  defence.  In  a  quasi-judicial  proceeding 
affecting  his  property  rights,  the  relator  was  entitled  to  these 
protections.    3  Am,  &  Eng,  Encycl,  L.  1073,  and  cases  cited. 

It  does  not  appear  from  the  answer  of  the  defendant  that 
these  rights  were  secured  to  him.  The  alternate  writ  was 
expressly  allowed  in  order  to  enable  the  defendant  to  state 
fully  the  grounds  on  which  it  justified  its  action.     We  must 
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assume  that  it  has  done  so.  Upon  the  facts  stated  in  the 
answer  to  the  alternate  writ,  the  relator  was  improperly  ex- 
pelled, and  is  therefore  entitled  to  a  peremptory  mandamus 
requiring  the  defendant  to  reinstate  him  in  its  order  and 
Benefit  fund. 


CHARLES  A.  BLOOMFIELD,  PROSECUTOR,  v.  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  MIDDLE- 
SEX ET  AL. 

Submitted  November  20,  1906— Decided  February  25,  1907. 

1.  The  certificate  of  the  secretary  of  state,  under  his  official  seal, 
that  a  bill  on  file  in  his  office  has  been  passed  by  the  legislature 
and  approved  by  the  governor,  is  in  all  suits  inter  partes  conclu- 
sive evidence  that  such  bill  has  become  a  law,  so  that  no  proof 
can  collaterally  establish  the  contrary. 

2.  A  prosecutor  in  certiorari,  under  a  rule  obtained  for  that  purpose, 
took  proofs  tending  to  show  that  a  law  thus  filed,  attested  and 
certified  was  approved  by  the  governor  sixty  days  after  the  legis- 
lature had  finally  adjourned,  the  purpose  of  such  proof  being  that 
this  court  should  adjudge  such  law  to  be  null  if  satisfied  that  the 
mandate  of  article  5,  section  7,  of  the  constitution,  touching  the 
executive  approval  of  bills,  had  not  been  observed  respecting  its 
approval.  Held,  that  for  the  purpose  proposed  the  evidence  so 
taken  was  incompetent. 

3.  The  doctrine  of  Panghorn  v.  Young,  3  Vroom  29,  applied. 

4.  QwEre,  Whether  the  doctrine  of  that  case,  which  was  one  of  col- 
lateral attack,  is  applicable  to  the  direct  method  of  attacking 
enrolled  laws  provided  by  Oen.  Stat.,  p.  3192. 

5.  The  act  of  June  12th,  1906  (Pamph.  L.,  p.  685),  validating  cer- 
tain corporate  acts  of  boards  of  chosen  freeholders,  is  a  general 
law,  embracing  a  single  object  that  is  expressed  in  its  title,  and 
does  not  deprive  any  party  of  any  remedy  for  enforcing  a  contract. 


On  certiorari. 

Before  Justices  Gabrison,  Garretson  and  Swayze. 

For  the  prosecutor,  Willard  P,  Voorhees, 

For  the  defendant,  Alan  H.  Strong. 
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The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  validity  of  certain  proceedings  of  the 
board  of  chosen  freeholders  touching  the  construction  of  a 
bridge  and  the  award  of  a  contract  therefor  being  before  this 
court  on  certiorari,  a  bill  was  passed  by  the  legislature  mak- 
ing lawful  any  bridge  theretofore  erected  by  any  board  of 
chosen  freeholders  and  validating  contracts  for  the  erection 
of  the  same  that  had  been  performed  by  the  contractors. 
Pamph,  L,  1906,  p,  685. 

The  prosecutor  in  certiorari,  conceiving  that  this  bill  had 
not  constitutionally  become  a  law  by  force  of  executive  ap- 
proval, for  the  reason  that  such  approval  was  not  given  until 
after  the  final  adjournment  of  the  legislature,  applied  to  the 
court  for  leave  to  take  evidence  to  substantiate  the  facts  upon 
which  his  foregoing  contention  was  based.  Leave  was  given 
to  take  such  evidence,  reserving,  however,  the  question  of  its 
competence  until  the  final  decision  of  the  case.  The  prose- 
cutor has  now  taken  such  testimony  as  he  desired  to  take,  and 
the  matter  having  been  finally  argued  the  question  of  the 
competence  of  such  testimony  is  now  before  us. 

The  prosecutor  claims  that  the  testimony  shows  that  the 
bill  in  question  was  passed  by  the  senate  on  April  3d,  1906, 
and  by  the  house  on  April  12th,  1906;  that  it  was  delivered 
to  the  governor  on  April  13th,  on  which  day  the  legislature 
finally  adjourned,  and  that  the  bill  received  the  approval  of 
the  governor  on  June  12th,  1906. 

The  bill  itself,  which  is  chapter  312  of  the  laws  of  1906 
{Pamph,  L.,  p,  685),  was  made  an  exhibit  by  means  of  a  copy 
certified  by  the  secretary  of  state  under  the  seal  of  his  office 
to  be  a  true  copy  of  an  act  passed  by  the  legislature  of  this 
state,  and  approved  by  the  governor  on  the  12th  day  of  June, 
A.  D.  1906,  as  taken  from  and  compared  with  the  original  on 
file  in  his  office.  There  is  no  contention  that  the  act  thus 
certified  is  not  a  copy  of  the  original  act,  or  that  the  original 
act  is  not  on  file  in  the  office  of  the  secretary  of  state,  attested 
in  the  ordinary  way.  The  offer  of  the  prosecutor  is  to  show 
by  the  testimony  now  propounded  that  the  constitutional 
mandate  respecting  the  mode  of  enacting  laws  was  not  ob- 
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served  in  the  case  of  such  act;  or,  to  be  more  specific,  that 
under  article  5,  section  7,  of  the  constitution,  the  said  act 
did  nort  become  a  law  by  the  approval  of  the  governor,  because 
such  approval  was  not  given  until  sixty  days  after  the  final 
adjournment  of  the  legislature,  and  this  offer  is  made  to  the 
(ud  that  the  said  law  may  be  adjudged  by  us  to  be  a  nullity. 

The  preliminary  question,  therefore,  is  whether,  for  the 
purpose  proposed,  evidence  of  the  foregoing  facts  will  be 
received ;  or,  to  put  it  in  another  form,  whether  a  legislative 
bill,  filed  with  the  secretary  of  state  regularly  attested  and 
duly  certi^ed  to  have  become  a  law,  may  be  collaterally  shown 
not  to  have  become  a  law. 

The  importance  of  this  question  can  hardly  be  overesti- 
mated, from  whichever  standpoint  it  may  ►be  regarded.  That 
obedience  need  be  rendered  by  anyone  to  a  rule  of  conduct 
that  has  not  constitutionally  become  a  law  is,  at  first  blush, 
a  somewhat  startling  proposition,  yet  scarcely  more  so  than 
the  proposition  that  the  existence  or  non-existence  of  a  law 
may  in  a  given  number  of  cases,  civil  or  criminal,  be  made 
to  depend,  not  upon  any  rule  of  uniformity,  but  upon  the 
quantum  and  character  of  the  testimony  adduced  in  each  par- 
ticular case  and  its  effect  for  the  purposes  of  such  case  upon 
the  judicial  mind. 

The  magnitude  of  the  change  that  would  come  over  our 
judicial  system  by  the  introduction  of  such  a  practice  may  be 
gathered  from  the  consideration  that  the  laws  that  would  be 
thus  opened  to  indirect  attack  in  suits  inter  partes  are  to  be 
numbered  almost  by  the  thousands.  Between  the  years  1884 
and  1905,  alone,  the  number  of  bills  thus  approved  by  the 
('xecutive  after  the  legislature  had  finally  adjourned  was  one 
thousand  three  hundred  and  fifty-nine,  embracing  almost 
every  conceivable  topic  of  legislation,  and  both  before  and 
since  these  dates  bills  that  were  similarly  approved  consider- 
ably swell  the  general  total. 

From  these  figures  alone  the  practical  importance  of  the 
preliminary  question  that  has  been  referred  to  us  must  be 
clearly  apparent.  It  must  also  be  apparent  that  the  question 
at  issue,  being  at  bottom  a  matter  of  evidence,  must  be  decided 
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solely  with  reference  to  the  establkhed  priactfles  of  that 
braneh  of  legal  Bcience.  Fortunately  for  our  sense  of  re- 
sponsibility, such  principles  have  already  been  established  in 
a  manner  that  is  binding  upon  this  court.  In  the  case  of 
Panghorn  v.  Yoxing,  S  Vroom  29,  Chief  Justice  Beasley,  in 
an  opinion  evincing  the  gravest  consideration,  held  that  it  was 
not  competent  for  this  court  to  admit  evidence  to  show  that 
a  bill,  as  actually  passed,  was  variant  from  the  attested  act 
on  file  with  the  secretary  of  state  and  certified  by  him  under 
the  seal  of  his  office.  The  concrete  question  was  the  right  of 
the  court  in  that  case  to  receive  as  evidence  the  minutes  of 
the  two  liouses  kept  under  the  requirement  of  the  constitu- 
tion, but  the  decision  of  that  question  was  placed  by  the  opin- 
ion on  the  broad  ground  that  upon  principles  fundamental 
to  the  law  of  evidence  a  statute  properly  attested  by  seal  was, 
"as  a  method  of  evidence,  equal  and  equivalent  to  the  copy 
of  a  judgment  formally  exemplified."  "No  English  judge," 
paid  the  learned  Chief  Justice,  "as  far  as  I  am  aware,  has 
ever  dropped  a  hint  that  as  an  instrument  of  evidence  a 
statute  does  not  stand  on  the  same  level  with  a  judgment." 

"The  same  common  law  principle,"  he  continues,  "which 
gives  the  quality  of  conclusiveness  to  a  parliamentary  roll, 
must  therefore,  as  a  part  of  the  unquestionable  law  of  this 
state,  and  which  this  court  has  no  choice  but  to  enforce,  im- 
part the  same  force  to  an  enrolled  act  of  the  legislature  of 
this  state. 

"My  general  conclusion,  then,  is  that,  both  upon  the 
grounds-  of  public  policy  and  upon  the  ancient  and  well- 
settled  rules  of  law,  the  copy  of  a  bill  attested  in  the  manner 
above  mentioned,  and  filed  in  the  office  of  the  secretary  of 
state,  is  the  conclusive  proof  of  the  enactment  and  contents 
of  a  statute  of  this  state,  and  that  such  attested  copy  cannot 
be  contradicted  by  the  legislative  journals,  or  in  any  other 
mode." 

Dealing  more  specifically  with  the  proposition  to  show  by 
extrinsic  evidence  that  a  bill  authenticated  as  is  the  present 
bill,  was  not  in  fact  duly  enacted,  the  Chief  Justice  further 
said: 
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'*The  court  cannot  try  issues  of  fact;  nor,  with  any  pro- 
priety, could  the  existence  of  statutes  be  made  dependent  on 
the  result  of  such  investigations.  With  regard  to  matters  of 
fact,  no  judicial  unity  of  opinion  could  be  expected,  and  the 
consequence  would  necessarily  be  that  the  conclusion  of  diflEer- 
ent  courts,  as  to  the  legal  existence  of  laws,  from  the  same 
proofs,  would  be  often  variant,  and  the  same  tribunal  which 
to-day  declared  a  statute  void  might  to-morrow  be  compelled, 
under  the  effect  of  additional  evidence,  to  pronounce  in  its 
favor.  The  notion  that  the  courts  could  listen  upon  this 
subject  to  parol  proof  is  totally  inadmissible." 

The  precise  weight  and  exact  import  to  be  accorded  to  this 
decision  appear  conclusively  in  the  case  of  Passaic  v.  Steven- 
son, 17  Vroom  173,  in  which  the  writers  of  both  the  prevail- 
ing and  the  dissenting  opinion  in  the  Court  of  Errors  and 
Appeals  unite  in  their  approval  of  Pangborn  v.  Young;  and 
in  their  understanding  of  the  doctrine  established  by  it.  Mr. 
Justice  Van  Syckel,  speaking  for  the  court,  said  that  "it  had 
been  declared  by  the  Supreme  Court  of  this  state,  in  Pang- 
horn  V.  Young,  3  Vroom  29,  that  an  enrolled  statute  of  this 
state  carries  within  itself  conclusive  evidence  of  its  own  au- 
thenticity." And  Mr.  Justice  Dixon,  although  dissenting 
upon  other  matters,  said  as  to  this  point:  "Two  theories 
exist  in  this  country  touching  the  effect  as  evidence  of  a 
document  found  in  the  legal  depository  of  laws  regularly 
certified  by  the  usual  authorities  to  have  become  a  law.  One 
is  that  such  document  is  prima  facie  a  law,  but  that  the  courts 
will  receive  other  evidence,  such  as  legislative  journals,  to 
ascertain  whether  the  mandates  of  the  constitution  as  to  the 
mode  of  enacting  laws  were  observed  regarding  it,  and  if  they 
were  not  will  adjudge  it  null.  The  other  is  that  such  a  docu- 
ment is  conclusive  evidence  of  its  being  a  law,  so  that  no 
proof  c|in  collaterally  establish  the  contrary.  This  latter  is 
the  theory  which  has  been  adopted  in  New  Jersey  (Panghom 
V.  Young,  3  Vroom  29),  and  it  has  my  entire  concurrence." 

Twenty  years  later  the  same  court,  speaking  through  Mr. 
Justice  Knapp,  reaffirmed  its  approval  of  the  doctrine  that  an 
enrolled  statute  of  this  state  is  conclusive  proof  of  its  enact- 
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mcnt,  and  that  an  attested  copy  of  such  statute  cannot  be  con- 
tradicted in  any  mode.  Standard  Underground  Cable  Co.  v. 
Atfoniey-General  1  Dick.  Ch.  Rep.  270. 

Those  decisions  of  the  court  of  last  resort  approving  and 
illustrating  the  doctrine  enunciated  in  Pangborn  v.  Young 
constrain  us  to  deny  the  right  of  the  prosecutor  in  the  pres- 
ent case  to  introduce  evidence  to  contradict  the  certified  copy 
of  the  attested  statute  of  June  12th,  1906,  and  require  us  to 
give  conclusive  effect  to  such  attestation  as  against  such  col- 
lateral attack. 

It  may  not  l)e  inappropriate  to  draw  attention  to  the  fact 
that  after  the  decision  of  Pangborn  v.  Young  the  legislature 
of  this  state  passed  an  act  entitled  "An  act  providing  for  de- 
creeing and  making  known  that  certain  laws  and  joint  reso- 
lutions have  become  inoperative  and  void."  Pamph.  L.  1873, 
p.  2f.  This  act,  which  now  appears  under  the  title  "Stat- 
utes/^ in  the  compilation  of  General  Statutes  (p.  3192),  pro- 
vides a  direct  method  of  testing  in  this  court  whether  a  given 
law  on  file  with  the  secretary  of  state  has  been  passed  or 
approved  as  required  by  the  constitution,  and  authorizes  the 
reception  of  evidence  for  that  purpose.  By  force  of  its  provi- 
sions any  two  citizens  of  this  state,  within  one  year  after  any 
law  shall  have  been  filed  with  the  secretary  of  state,  may 
present  a  petition  to  the  Supreme  Court  setting  forth  the 
facts  showing  that  such  law  was  not  duly  approved  as  re- 
quired by  the  constitution,  and  thereupon  the  said  court  is 
given  jurisdiction  and  power  to  proceed  in  a  summary  way, 
and  under  a  procedure  especially  provided,  to  receive  evidence 
and  to  render  a  judgment  dismissing  said  petition  or  decree- 
ing the  said  law  to  be  null  and  void. 

How  far  the  remedy  thus  provided  by  the  legislature  may 
be  efficient  for  the  accomplishment  of  its  object,  in  view  of  the 
principles  of  evidence  we  have  been  considering,  can,  be  told 
only  when  it  shall  have  been  tested.  Its  pertinence  to  the 
pending  litigfition  is  its  recognition  by  the  legislature  of  the 
necessity  of  express  authority  to  enable  the  courts  to  receive 
evidence  that  contradicts  an  enrolled  statute  and  the  propriety 
in  such  case  of  a  direct  attack,  the  result  of  which  shall  oper- 
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ate  uniformly  throngliout  the  entire  state.  It  has  110  other 
bearing,  that  I  can  see,  upon  the  question  of  collateral  attack, 
with  which  alone  we  are  now  concerned. 

For  the  reasons  that  have  been  stated,  the  evidence  taken 
by  the  prosecutor  under  the  rule  obtained  by  him  cannot  be 
received. 

The  act  of  June  12th,  1906,  being  before  us  as  a  public 
law,  the  prosecutor  contends  that  such  act  is  unconstitutional, 
on  the  following  grounds — first,  that  it  embraces  more  than 
one  object;  second,  that  its  title  is  misleading;  third,  that 
it  is  a  special  law  regulating  the  internal  affairs  of  counties; 
fourth,  that  it  takes  away  a  remedy  for  enforcing  a  contract. 

Xo  reason  that  I  have  been  able  to  find  in  the  printed  case 
raises  these  questions.  Inasmuch,  however,  as  the  point  is 
not  taken  by  the  defendant's  counsel,  owing  doubtlessly  to 
the  unusual  manner  in  which  the  issues  were  interjected  into 
the  cause,  we  have  considered  them  as  if  regularly  presented. 

The  first  of  these  objections  is  not  tenable.  The  object 
of  the  act  is  single,  viz.,  to  validate  corporate  action.  The 
respects  in  which  such  action  is  to  be  validated  are  in  the 
erection  of  a  bridge,  the  contract  for  such  erection  and  the 
means  of  payment  therefor.  Whatever  apparent  duality  of 
object  the  title  suggests  is  due  to  the  figurative  language  by 
which  the  bridge  is  referred  to  as  validated.  This,  of  course, 
means  the  corporate  action  in  this  regard.  The  validity  of  a 
bridge  would  refer  to  the  strength  of  its  construction,  which, 
of  course,  was  not  the  meaning  here. 

The  foregoing  objects  are  all  expressed  in  the  title,  between 
which  and  the  body  of  the  act  no  discrepancy  exists  that  is 
not  necessitated  by  the  condensed  character  of  the  title.  What 
the  constitution  requires  to  be  expressed  in  the  title  of  an  act 
is  its  object,  not  its  product.  Moore  v.  Burdett,  33  Vroom 
163. 

The  objection  that  the  act  is  not  general  is  covered  by  the 
principles  applied  by  the  Court  of  Errors  and  Appeals  to  like 
antecedent  conditions  in  the  cases  of  Jersey  City  v.  Oreen,  13 
Vroom  627,  and  Hermann  v.  Outtenherg,  34  Id.  616.  The 
distinction  between  these  cases  and  Freeholders  v.  Buck,  22 
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Id.  155,  is  that  pointed  out  by  the  Chancellor  in  the  last- 
mentioned  ease,  viz. :  "The  law  does  not  embrace  the  pay- 
ment of  all  certificates  of  indebtedness  theretofore  lawfully 
issued  to  pay  for  similar  improvements." 

The  fourth  objection  is  not  valid  in  point  of  fact.  The 
act  in  question  does  not  "deprive  a  party  of  any  remedy  for 
enforcing  a  contract,"  which  is  the  constitutional  prohibition. 

The  contention  of  the  prosecutor  that  by  this  act  "the  law- 
making power  oversteps  its  bounds  and  deprives  the  county 
and  its  taxpayers  from  enforcing  remedies  possessed  by  them 
for  enforcing  this  contract  when  it  was  made,"  is  based  upon 
a  misconception  of  the  constitutional  limitation,  and  fails, 
also,  to  take  into  account  the  power  of  the  legislature  to  im- 
pose upon  its  subordinate  agencies  the  performance  of  obli- 
gations resting  in  good  morals  alone,  a  thing  it  cannot  under 
like  circumstances  do  in  the  case  of  individuals. 

Our  conclusion  is  that  the  legislative  act  in  question  is 
constitutional  in  form  and  effect,  and  that  in  conformity  to 
its  requirements  the  proceedings  brought  by  the  prosecutor 
into  this  court  must  be  affirmed. 


ELLEN   GALLAGHER  v.   THE   SISTERS  OF  THE   POOR   OF 
SAINT  FRANCIS  OF  JERSEY  CITY  ET  AL. 

Submitted  December  ♦>.  1906 — Decided  February  25,  1907. 

A  declaration  in  which  a  count  in  contract  against  one  defendant  is 
joined  with  countR  in  tort  against  other  defendahts  is  bad  on 
demurrer. 


On  riomurrer  to  declaration. 

Before  GuMMi-niR,  Chief  Justice,  and  Ju&tices  Garrison 
and  Garretson. 
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is  Froom.  Gallagher  v.  Sisters  of  the  Poor. 

For  the  plaintiif ,  Weller  &  LichtensteUi. 
For  the  defendant,  Bedle,  Edwards  &  Holmes, 

Thfe  opinion  of  the  court  was  delivered  by 

Gakrisok^  J.  This  is  a  demurrer  to  a  declaration  in  an 
action  in  tort.  The  declaration  contains  a  single  ad  damnum 
clause,  which  follows  averments  affecting  four  several  de- 
fendants, one  only  of  which,  John  J.  Mooney,  has  demurred. 
The  defendant  the  Sisters  of  the  Poor  is  charged  with  negli- 
gence in  caring  for  the  plaintiff  at  a  hospital  maintained 
by  it.  The  defendant  Edward  P.  Fitzgerald  is  charged  with 
the  negligent  performance  of  his  duty  as  resident  physician 
of  said  hospital,  and  the  same  charge  is  made  as  to  Chris- 
topher B.  Hill,  another  interne. 

As  to  John  J.  Mooney,  the  defendant  who  has  demurred, 
the  allegations  of  the  nan\  are  that  the  plaintiff  fell  in  the 
street  and  broke  her  leg;  that  the  defendant,  who  was  a 
physician  and  surgeon,  was  summoned  by  her  for  the  pur- 
pose of  having  him  treat  her  injuries;  that  (to  use  the 
words  of  the  declaration)  *Tie  came  and  ordered  some  one 
there  to  call  an  ambulance  from  St.  Francis  Hospital  afore- 
said, against  the  will  and  protest  of  said  plaintiff,  but  upon 
the  assurance  of  said  John  J.  Mooney  that  he  would  follow 
her  right  up  to  said  hospital  and  treat  her  there  for  said 
injuries,  she  allowed  herself  to  be  taken  to  said  hospital  in 
said  ambulance,  whereupon  it  became  the  duty  of  the  said 
John  J.  Mooney,  and  by  law  he  was  required  to  follow  said 
plaintiff  to  said  hospital  immediately,  and  there  to  use  due 
and  proper  skill,  care  and  conduct  in  the  discovery  and 
diagnosis  of  the  wounds  and  injuries  of  said  plaintiff,  who 
had  applied  to  him  for  medical  and  surgical  treatment  for 
the  injuries  aforesaid,  and  to  use  his  beet  skill  and  ability 
toward  the  treatment  of  the  injuries  of  said  plaintiff,  whom 
he  had  contracted  and  undertook  to  supply  with  such  medical 
and  surgical  treatment;  yet,  disregarding  his  duty  in  that 
behalf,  he  did  not  follow  said  plaintiff  to  said  hospital  imme- 
diately,  and,   although   she   arrived    there   at   about  eleven 
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o'clock  in  the  forenoon,  he  did  not  get  to  said  hospital  until 
about  four  oVIock  in  the  aftuijwwi  of  said  day ;  that  he  did 
not  use  due  and  proper  skill,  care  and  conduct  in  the  diag- 
nosis, discover}^  care  and  treatment  of  the  aforesaid  injuries 
of  said  plaintiff,  according  to  said  contract  and  undertaking, 
nor  did  he  supply  her  with  any  surgical  or  medical  treat- 
ment whatever,  and  noadfi  no  effort  to  alleviate  her  suffering.'* 
.  Assuming  that  the  facts  stated  support  the  making  of  the 
express  contract  alleged,  the  action  for  its  breach  must  be  in 
contract.  The  joinder  of  this  cause  of  action  against  the 
demurrant,  with  the  counts  in  tort  against  the  other  defend- 
ants, make  the  declaration  bad  on  demurrer. 

Whether,  if  the  action  against  the  demurrant  was  in  tort, 
the  declaration  would  be  bad  for  misjoinder  of  actions  for 
distinct  causes,  need  not  be  decided. 

Judgment  will  be  entered  for  the  demurrant. 


William  jansen  et  ux.  v.  the  goerke  company. 

Submitted  December  6,  1^06 — ^Decided  Febrnary  25,  ld07. 

When  It  trial  judge  has  erroneoosly.  cbai^ed  that  a  hoaband,  in  an 
action  based  on  his  wife's  injury,  might  recover  compensation  for 
loss  of  his  wife's  assistance  in  the  household,  and  secondly,  recom- 
pense for  the  hire  of  a  woman  to  do  certain  household  work 
which  the  wife  had  done  before  she  was  injured,  an  exception  in 
the  words  of  the  charge  is  sufficient  upon  error,  in  the  absence  of 
a  requirement  by  the  trial  court  that  the  ground  of  exception  be 
more  specifically  stated. 


On  error  to  the  Circuit  Court. 

Before  Gvmmere,  Chief  Justice,  and  Justices  Oabbison 
and  GAnRETSON. 

For  the  plaintiff  in  error,  Hood  £'  Hood, 
For  the  defendant  in  error,  Julius  Feldman. 
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The  opinion  of  the  court  was  delivered  by 

Garkison^  J.  In  an  action  brought  by  husband  and  wife 
to  recover  damages  for  injuries  sustained  by  the  wife,  the 
trial  court  charged  the  jury,  among  other  things,  as  follows: 

"The  matters  to  be  considered  as  to  the  husband,  whose 
right  to  recover  depends  upon  that  of  his  wife,  are — first, 
what  would  compensate  hnm  for  the  loss  of  his  wife's  assist- 
ance in  the  household;  and  secondly,  recompense  for  the 
hire  of  a  woman  to  do  the  scrdbbing  and  ironing,  which  the 
plaintiff,  Mrs.  Jansen,  had  done  before,  and  which,  the  evi- 
dence is,  generally  cost  about  a  dollar  and  a  half  a  week." 

At  the  conclusion  of  the  judge's  charge,  counsel  for  the 
defendant  prayed  an  exception,  as  follows,  which  was  allowed 
and  sealed : 

"Mr.  Hood — I  want  to  except  to  so  much  of  your  Honor's 
charge  wherein  you  said  that  in  fixing  the  compensation  to 
go  to  the  husband,  in  case  there  is  a  recovery,  that  he  is 
entitled  to  be  compensated  for  the  loss  of  his  wife's  assist- 
ance in  the  household  and  recompense  for  whatever  has  to 
be  paid  out  for  hire  of  a  woman  to  do  the  scrubbing  and 
washing  and  ironing  that  the  wife  used  to  do  before." 

This  exception  was  evidently  directed  to  the  language  just 
quoted,  by  which  the  jury  was  instructed  that  it  might  give 
the  husband  damages  for  the  Uss  of  his  wife's  assistance  in 
the  household  and  for  the  cost  of  providing,  such  assistance, 
which  was  obvious  error,  since  it  aUowed  double  damages. 
It  is  equally  obvious  that  the  trial  judge  did  not  appreciate 
the  precise  ground  of  the  exception  prayed  by  counsel. 
Counsel  could  have  been  required  to  state  his  ground  more 
specifically,  but  in  the  absence  of  such  requirement  his  ex- 
ception is  sufficient.  Van  Blarcom  v.  Central  Railroad  Co,, 
44  Vroom  540. 

The  judgment  is  reversed. 
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CORNELIA   GRIFFITH.   ADMINISTRATRIX,   v.   THE   MOUN- 
TAIN ICE  COMPANY. 

Argued  November  a  1906— Decided  February  25,  1907. 

The  provisions  of  section  3  of  '*A  general  act  i*elating  to  factories  and 
workshops,  and  the  safety,  health  and  hours  of  operatives"  (Gen, 
8tat„  p.  2345,  §  29)  do  not  apply  to  shafting  used  in  gathering 
natural  ice. 


On  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Garretson. 

For  the  plaintiff,  William  C.  Oebhardt. 

For  the  defendant,  Frederick  J,  Faulks, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  plaintiff  in  her  original  declaration 
set  forth  a  common  law  cause  of  action  for  the  negligent 
killing  of  her  intestate  while  he  was  working  at  certain  ma- 
chinery at  the  defendant's  plant.  By  an  amendment  to  the 
declaration  the  plaintiff  alleged  that  the  defendant  had  dis- 
regarded its  duty  to  guard  its  machinery  in  accordance  with 
the  provisions  of  the  statute  of  this  state.  The  act  thus 
referred  to  is  as  follows: 

"Sec.  29.  That  the  belting,  shafting,  gearing  and  drums 
in  all  factories  and  workshops  when  so  placed  as  to  be  dan- 
gerous to  persons  employed  therein  while  engaged  in  their 
ordinary  duties  shall  be  securely  guarded  when  practicable, 
if  otherwise  then  a  notice  of  its  danger  shall  be  conspicu- 
ously posted  in  the  factory  or  workshop."  Oen.  Stat,,  p. 
2345. 

The  plaintiff  holds  her  verdict  under  a  charge  in  which 
the  trial  court,  after  quoting  the  language  of  the  foregoing 
statute,  said:     "This  statute  is  applicable  to  this  case,  and 
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if  it  appears  that  the  defendant  failed  to  comply  with  its 
requirements,  then,  if  the  evidence  submitted  satisfied  you  of 
such  failure,  the  plaintifE  will  have  established  the  negli- 
gence of  the  defendant." 

If,  therefore,  the  statute  in  question  is  not  applicable,  the 
verdict  must  be  set  aside. 

The  question,  therefore,  is  whether  the  statute  includes 
in  its  description  mechanical  appliances  such  as  those  in  use 
at  the  plant  of  the  defendant  where  the  plaintiff's  intestate 
was  employed.  The  work  at  which  the  intestate  was  en- 
gaged at  the  time  of  his  death  was  that  of  harvesting  ice  from 
Lake  Hopatcong,  which  was  done  by  carrying  the  ice  from 
the  lake  on  a  conveyor  made  of  boards  fastened  to  two  end- 
less chains  and  operated  by  a  friction  shaft  driven  by  steam 
power  communicated  by  a  belt  that  ran  from  the  engine- 
room.  To  stop  and  start  the  conveyor  by  means  of  a  lever 
attached  to  this  shaft  was  the  intestate's  occupation,  which 
was  done  by  moving  a  handle  that  extended  from  the  shafting 
to  a  seat  in  "the  conveyor  box,''  which  was  a  small  room 
adjoining  the  engine-house.  This  room,  which  contained  no 
other  mechanical  appliances,  had  a  window  opening,  through 
which  the  friction-tender  (the  intestate)  could  see  the  men 
working  outside,  and  get  from  them  the  signals  to  stop  or 
start  the  conveyor.  This  was  his  sole  duty.  Intestate's  death 
was  caused,  presumably,  by  his  clothing  becoming  entangled 
in  the  shaft  at  its  junction  with  the  lever  handle. 

We  think  that  the  defendant's  plant  does  not  come  within 
the  statutory  language  "factories  and  workshops,"  not  only 
because  those  words  import  a  building  in  which  the  ma- 
chinery is  so  placed  as  to  be  dangerous  to  operatives,  but 
also,  and  chiefly,  because  such  words  in  their  statutory  con- 
text imply  that  the  places  to  which  they  refer  are  those  where 
machinery  is  employed  in  the  work  of  fabrication,  i,  e.,  of 
making  or  manufacturing  something.  Such  is  the  common 
meaning  of  a  factory  or  workshop.  Obviously  the  statute 
was  not  intended  to  apply  to  all  cases  in  which  shafting, 
belting  and  gearing  were  employed,  for  if  that  had  been  the 
legislative  purpose  the   limitation   "in  factories   and  work- 

VOL.  XLV.  18 
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shops'-  would  not  have  been  used.  Some  meaning  must  there- 
fore be  given  to  these  words  of  limitation,  and  the  one  I  have 
suggested  is  that  naturally  arising  from  the  context.  The 
usi?  of  the  word  "operatives"  in  the  title  of  the  original  act 
(Pamiph,  L.  1885,  p,  212)  also  lends  color  to  this  construc- 
tion. 

That  the  shafting  by  which  the  plaintiff  was  killed  was 
not  so  employed  is  clear,  for  the  reason  that  the  work  of 
harvesting  ice  is  not  in  any  sense  a  manufacturing  process, 
so  that  the  room  in  which  the  intestate  was  stationed  could 
be  called  a  factory  or  workshop.  "A  mere  appropriation  of 
natural  objects,  without  imparting  to  them  this  added  qual- 
ity, as  in  the  case  of  agriculture  or  of  the  gathering  of  natural 
ice.  is  not  manufacture  in  the  current  sense."  Bates  Machine 
Co,  V.  Trenton,  &c,,  Railroad  Co,,  41  Vroom  684,  687. 

The  conclusion  reached  is  that  the  statute  in  question  did 
not  apply  to  the  plaintiff's  case,  and  hence  that  the  verdict 
recovered  at  the  trial  must  be  set  aside. 


SARA  V.  TOMLINSON  v.  ARMOUR  &  COMPANY. 

Submitted  December  6,  1900— Decided  February  25.  1907. 

1.  At  common  law  on  a  sale  of  food  articles  to  a  dealer  in  provi- 
sions there  was  no  implied  warranty  of  wholesomeness.  Assum- 
ing that  a  different  rule  exists  in  the  case  of  a  sale  by  such 
dealer  to  a  consumer,  the  latter,  in  the  absence  of  a  statute, 
cannot  hold  the  original  vendor  to  a  higher  degree  of  duty  than 
that  cast  upon  him  by  the  common  law  with  respect  to  his  own 
vendee. 

2.  To  select  out  of  an  entire  class  of  transactions,  covered  by  a  well- 
established  rule  of  the  common  law,  a  single  member  for  the  im- 
position of  a  different  rule,  based  upon  considerations  of  public 
welfare,  is  essentially  a  legislative  function. 

3.  A  declaration  alleged  that  the  defendant  had  packed  diseased  ham 
in  a  can  and  had  sold  it  to  a  retail  dealer,  of  whom  it  was  bought 
by  the  plaintiff,  who,  from  eating  a  piece  of  such  ham,  became 
sick.  Held,  that  these  facts  did  not  state  a  cause  of  action  by 
the  plaintiff  against  the  original  vendor. 
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On  demuiTer  to  declaration. 

Before  Glmmehb,  Chief  Justice,  and  Justices  Garuison 
and  Garrktson. 

For  the  plaintiff,  Carrow  &  Kraft 

For  the  defendant,  Gaskill  &  OasJcilL 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  This  is  a  demurrer  to  a  declaration.  Re- 
duced to  narrative  form,  the  essential  allegations  of  the  decla- 
ration are  that  Armour  &  Company  were  engaged  in  the 
business  of  canning  and  vending  ham  for  food  and  that  it 
was  their  duty  to  put  up  only  wholesome  and  edible  ham, 
but  that  in  disregard  of  this  duty  they  negligently  put  in  a 
certain  can  diseased  ham  ihat  was  deleterious  to  health,  and 
sold  said  can  to  a  retail  dealer,  of  whom  the  plaintiff  pur- 
chased it  for  food,  and  upon  eating  a  piece  of  the  ham  was 
rendered  sick  of  ptomaine  poison. 

The  pleader,  it  will  be  observed,  avers,  in  general  terms, 
the  existence  of  a  duty,  and  by  means  of  certain  adverbs 
characterizes  the  defendant's  performance  of  that  duty  as 
negligent.  &c.  Xothing  is  added  to  the  legal  force  of  the 
declaration  by  such  averment  or  by  such  characterization, 
which  are  exclusively  the  conclusions  drawn  by  the  pleader 
from  the  facts  stated.  With  the  facts  before  us  we  ourselves 
must  ascertain  their  legal  efficacy.  Such  is  the  object  of  a 
demurrer. 

The  transaction  described  by  the  declaration  was  a  sale  of 
an  unwholesome  food  product.  The  liability  of  the  defendant, 
as  the  oiiginal  vendor  of  such  product,  is  claimed  to  be  due, 
not  to  his  own  vendee,  but  to  the  plaintiff  as  the  vendee  of 
such  vendee.  It  would  seem  to  be  clear,  therefore,  that  if 
the  original  vendee  may  be  thus  eliminated  and  his  place  be 
taken  by  the  plaintiff,  her  rights  can  rise  no  higher  than 
those  of  the  vendee  in  whose  shoes  she  stands.  From  this  it 
follows  that  if  the  duty  sought  to  be  raised  by  the  pleader  on 
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behalf  of  the  plaintiff  is  greater  than  that  raised  by  the  law 
on  behalf  of  the  velidee,  the  averment  of  such  duty  to  the 
plaintiff  is  without  legal  foundation,  unless,  of  course,  such 
duty  is  imposed  by  some  public  law.  Admittedly,  however, 
there  is  no  statutory  basis  for  the  plaintiff^s  action.  The 
pertinent  question,  therefore,  is  what  was  the  liability  at 
common  law  of  a  vendor  who  sold  unwholesome  provisions 
to  a  dealer  who  bought  them  to  sell  to  consumers  ? 

At  common  law,  the  general  rule  was  that  in  a  sale  of 
provisions  there  was  no  implied  warranty  that  they  were 
wholesome.  Blackstone,  it  is  true,  states  directly  to  the  con- 
trary (3  BL  Com,  165),  but  he  cites  no  authority  for  his 
assertion,  which,  when  cited  to  the  Court  of  Exchequer,  in 
Emmerton  tn  Mathews,  was  not  accepted  by  Chief  Baron 
Pollock  as  correctly  stating  the  common  law.  Emmerton  v. 
Mathews,  7  Hurlst.  &  N,  687. 

Mr.  Chitty,  in  his  work  on  contracts  (Chit,  Con.  420), 
repeats  Blackstone's  statement,  interpolating  after  the  word 
'"^provisions"  the  words  "to  dealers  and  common  traders  in 
provisions,"  and  in  a  note  to  the  ninth  edition  it  is  suggested 
that  Emmerton  v,  Mathews,  in  so  far  as  it  contradicted 
Blackstone^s  statement,  was  not  the  law. 

Mr.  Benjamin,  liowever,  points  out  that  inasmuch  as  Black- 
stone  himself  stated  that  the  remedy  in  such  case  was  by 
"an  action  in  deceit,"  which  assumes  knowledge  of  the  un- 
wholesomene^s  on  the  part  of  the  vendor,  Emmerton  r. 
]\rathews,  when  applying  the  maxim  caveat  emptor  to  the  sale 
of  articles  of  food,  did  not  contradict  the  earlier  common  law 
authorities.    Benj.  Sales,  §  671. 

The  repudiation  of  Blackstone's  statement  in  Emmerton  v. 
^fathews  is  sustained  by  the  judgment  of  Baron  Parke,  in 
Burnby  v.  BoUett,  16  Mees.  &  W,  644,  where  all  the  old 
authorities  were  collected  and  cited  in  argument.  The  con- 
clusion from  these  cases  was  that  whatever  might  be  the  ex- 
ception to  the  rule  of  caveat  emptor,  where  provisions  were 
sold  for  household  and  immediate  consumption,  it  did  not 
extend  to  sales  made  in  the  coui*se  of  general  and  commercial 
transactions. 
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In  the  United  States,  this  rule  of  the  eominon  law,  where 
not  affected  by  legislation,  prevails  at  least  to  this  extent — 
that  no  warranty  of  soundness  or  wholesomeness  arises  from 
a  sale  of  food  provisions  to  a  dealer  or  middleman  who  buys, 
not  for  consumption,  but  for  sale  to  others.  15  Am.  &  Eng. 
Encycl.  L.  1237,  and  cases  cited. 

In  the  case  of  a  sale  by  a  retail  victualer  directly  to  a  cus- 
tomer for  immediate  consumption  the  rule  is  different,  and 
various  theories  have  been  propounded  to  account  for  this 
difference,  the  most  plausible  of  which  is  that  suggested  by 
Chief  Justice  Shaw,  in  Winsor  v.  Lombcurd,  18  Pick.  57, 
viz.,  that  the  retail  vendor  of  food  for  domestic  consumption 
is,  from  the  nature  of  his  calling,  presumed  to  know  whether 
a  given  article  is  sound  and  wholesome.  In  which  case 
scienter  would  constitute  the  ground  of  the  distinction. 

In  view  of  the  established  rule  of  the  common  law  touching 
the  sale  of  provisions  to  general  dealers,  the  declaration  before 
us  is  anomalous  to  this  extent,  viz.,  that  by  force  of  a  rule 
that  applies  only  to  purchases  made  for  immediate  consump- 
tion it  seeks  to  cast  upon  a  vendor  who  sold  only  to  general 
dealers  a  liability  that  is  not  within  the  common  law  rule 
touching  such  sales.  That  the  plaintiff  cannot  maintain  her 
action  upon  this  theory  must  be  apparent. 

The  form  of  the  plaintiff^s  action,  viz.,  m  tort,  would  seem 
to  indicate  that  the  pleader  hadnn  mind  the  breach  of  some 
duty  imposed  upon  the  defendant  from  considerations  of 
public  policy.  Doubtless  such  a  duty  may  be  imposed  by 
statute,  and  it  may  well  be  that  the  business  of  selling  canned 
food  presents  a  proper  field  for  the  exercise  of  such  legis- 
lative activity.  But  when  an  entire  class  of  transactions  are 
covered  by  a  well-established  rule  of  the  common  law,  it  is 
no  part  of  the  judicial  function  to  select  a  member  of  such 
class  for  the  imposition  of  a  different  rule  based  upon  con- 
siderations affecting  the  public  welfare. 

It  haS  not  been  overlooked  that  the  commercial  business 
of  sealing  up  food  products  by  the  processes  of  "packing"  and 
"canning,"  and  the  vending  of  such  products,  were  unknown 
when  the  common  law  rule  we  have  been  considering  was 
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established,  and  also  that  the  maxim  caveat  emptor,  based, 
as  it  is,  upon  the  mutuality  of  the  opportunity  of  inspection 
by  vendor  and  vendee,  is  inapplicable  to  the  case  of  her- 
metically sealed  goods.  These  considerations,  and  others  that 
might  be  added,  point  strongly  toward  the  exception  of  this 
class  of  food  products  from  the  rule  of  caveat  emptor,  as  we 
have  inherited  that  doctrine  from  the  common  law.  Con- 
siderations of  public  health  and  comfort  may  even  impera- 
tively require  such  an  alteration  of  the  established  law,  but 
the  fact,  nevertheless,  remains  that  alterations  of  established 
law,,  based  upon  such  considerations,  are  essentially  legisla- 
tive in  character.  To  apply  the  law  as  it  is  found  to  be 
established  is  essentially  the  duty  of  the  courts. 

Judged  by  this  criterion,  the  facts  stated  in  the  present 
declaration  trace  no  duty  of  the  defendant  to  the  plaintiff, 
either  through  the  medium  of  the  private  transaction  of  sale 
or  as  an  enforceable  public  right.  Upon  this  ground,  there- 
fore, the  demurrer  to  such  pleading  must  be  sustained. 

The  result  thus  reached  is  in  substantial  harmony  with  the 
eases  cited  from  other  jurisdictions  in  the  brief  of  the  de- 
fendant's counsel.  Julian  v.  Laubenherger,  16  Misc.  (N.  F.) 
646;  Cotton  v.  Reed,  25  Id,  380;  Howard  v.  Emerson,  110 
Mass,  320;  Oiroux  v.  Stedman,  145  Id.  439;  Weideman  v. 
Keller,  171  111.  93. 

The  cited  cases  holding  to  the  contrary  were  almost  with- 
out exception  properly  decided  upon  their  facts  (whatever 
may  be  thought  of  their  reasoning),  being  for  the  most  part 
either  cases  of  scienter  and  deceit  or  of  dealings  in  poisons 
and  the  like,  or  else  cases  that  fall  within  the  exception  we 
have  noted  respecting  caterers  and  victualers  of  that  sort. 

The  ground  upon* which  the  demurrer  is  sustained  was 
proi^erly  rai<sed  in  the  record.  The  other  grounds  assigned 
and  argued  concern  matters  available  only  on  special  de- 
murrer, and  for  that  reason  can  be  taken  advantage  of  only 
upon  a  motion  to  strike  out.  Race  v.  Easton  and  Amhoy 
Railroad  Co.,  33  Vroom  536;  Minnvci  v.  Philadelphia  and 
Reading  Railroad  Co.,  39  Id.  432. 

Judgment  in  demurrer  is  for  the  defendant,  with  costs. 
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JOHN  V.  HAGEMAN,  DEFENDANT  IN  ERROR,  v.  NORTH 
JERSEY  STREET  RAILWAY  COMPANY,  PLAINTIFF  IN 
ERROR. 

Argued  November  7,  1906— Decided  February  25,  1U07. 

1.  It  is  the  duty  of  a  foot  passenger  crossing  a  street  containing  a 
car  track  to  use  his  powers  of  observation  while  in  a  place  of 
safety  to  discover  approaching  cars  which  may  put  him  in  danger. 

2.  If  obstacles  iBtervene  to  prevent  observation,  reasonable  prudence 
requires  delay  OBtil  such  observation  as  is  requisite  has  been  made. 


On  error  to  Essex  Circuit  Court. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Garretson. 

For  the  plaintiff  in  error,  Hobart  Tuttle, 

For  the  defendant  in  error,  Albert  C.  PedricJc, 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  plaintiff,  while  crossing  Springfield 
avenue,  in  Newark,  from  the  south  to  the  north  side,  to  board 
a  car  approaching  on  the  westbound  track,  was  struck  and  in- 
jured by  a  car  running  on  the  eastbound  track. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for 
a  nonsuit  on  the  ground  that  the  defendant's  negligence  had 
not  been  proven,  and  on  the  further  ground  that  it  appeared 
that  the  accident  was  due  to  the  plaintiff's  contributor}'  negli- 
gence, and  at  the  close  of  the  whole  case,  the  court  was  moved 
to  direct  a  verdict  for  the  defendant,  upon  the  same  grounds. 
These  motions  being  refused,  the  defendant  excepted  and 
brought  this  writ  of  error. 

It  appears  in  the  evidence  of  the  plaintiff  that  he  started 
from  the  curb  on  the  south  side  of  Springfield  avenue,  and 
about  five  feet  from  the  eastbound  track,  he  looked  west  along 
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the  avenue  and  saw  a  horse  with  a  covered  wagon  approaching 
ten  or  twelve  feet  away,  going  east,  partly  on  the  eastbonnd 
track  and  in  the  act  of  turning  oflE  towards  the  south.  The 
horse  was  going  on  a  walk,  the  horse's  forefeet  being  about 
eighteen  inches  off  the  track,  and  the  right-hand  wheels  of  tho 
wagon  also  cleared  the  track;  that  he  passed  in  front  of  the 
horse;  that  he  saw  no  car  and  that  he  knew  of  no  car  until  just 
as  he  was  stepping  off  the  eastbound  track,  a  friend  who  was 
with  him  told  him  to  look  out  for  the  car  and  as  he  said  that 
the  car  struck  him ;  that  he  never  saw  the  car  at  all.  He  says, 
as  to  what  observation  he  made,  that  before  he  started  to  cross 
he  looked  up  and  down  the  track  and  saw  the  covered  wagon, 
then  about  ten  or  twelve  feet  from  him ;  that  he  never  saw  the 
car  that  struck  him  at  all ;  that  when  he  looked  he  was  about 
five  feet  from  the  eastbound  track ;  that  he  did  not  stop  and 
look;  that  when  he  got  within  a  foot  or  two  of  the  nearest 
rail  he  did  not  remember  whether  he  looked  to  see  if  any  car 
was  coming;  that  he  did  not  remember  seeing  any;  if  there 
was  one  he  did  not  see  it ;  that  the  street  to  the  west  was  prac- 
tically straight ;  that  he  did  not  look  to  see  if  there  was  a  car 
in  back  of  the  wagon ;  that  he  was  in  a  hurry  to  get  across  in 
front  of  the  car  going  west  so  as  to  catch  it;  that  his  mind 
was  intent  on  getting  that  car  and  that  was  the  reason  that  he 
did  not  look  to  see  whether  there  was  anything  back  of  the 
wagon ;  that  he  did  not  have  time  to  look  back  there,  so  that 
if  there  was  anything  back  there  he  took  a  chance  of  getting 
across  in  front  of  it;  that  he  hurried  across  the  eastbound 
track  on  a  fast  walk ;  that  when  he  looked  west  and  saw  the 
wagon  he  did  not  look  beyond  the  wagon  to  see  whether  any- 
thing was  coming  beyond  it  or  not;  that  as  the  wagon  was 
turning  out,  if  he  had  taken  particular  pains  to  look  behind 
it,  he  might  have  seen  the  car;  that  as  he  was  crossing  the 
street  his  particular  attention  was  entirely  engaged  on  the  car 
that  was  going  to  Irvington ;  that  when  he  looked  towards  the 
west  he  was  talking  to  his  friend  walking  on  across. 

It  is  clear  from  this  evidence  that  the  plaintiff  was  not  exer- 
cising that  care  which  is  required  of  one  crossing  a  public 
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street  upon  which  trolley  ears  are  continually  passing,  and 
there  is  no  conflicting  evidence  upon  the  subject  to  require 
the  submission  of  this  question  to  the  jury. 

The  general  rule  requires  one  in  exercising  his  lawful  rights 
in  a  place  where  the  exercise  of  like  rights  by  others  may  put 
him  in  peril,  to  use  such  precaution  and  care  for  his  safety 
as  a  reasonably  prudent  man  would  use  under  the  circum- 
stances. In  crossing  the  roadway  a  foot  passenger  must  use 
his  power  of  observation  to  discover  approaching  vehicles  and 
a  reasonable  judgment  when  and  how  to  cross  without  colli- 
sion. In  such  case  the  degree  of  care  required  exceeds  that 
required  to  avoid  collision  with  other  foot  passengers  on  the 
sidewalk,  not  because  the  right  of  a  foot  passenger  and  the 
right  of  a  driver  of  a  vehicle  differ,  but  because  of  the  circum- 
stances. The  vehicle  usually  travels  at  a  greater  speed  which 
cannot  be  so  quickly  stopped  or  deviated  from  its  course ;  the 
street  car  cannot  be  deviated  from  its  track,  while  the  passer 
on  foot  may  quickly  stop,  turn  aside  or  even  retrace  his  steps. 

So  it  may  be  generally  said  that  if  obstacles  temporarily 
intervene  to  prevent  observation,  reasonable  prudence  would 
dictate  delay  until  such  observation  as  is  requisite  has  been 
made.  Newark  Passenger  Railroad  Co.  v.  Block,  26  Vroom 
605;  Brady  v.  Consolidated  Traction  Co.,  35  Id.  373;  Mc- 
Orath  V.  North  Jersey  Street  Railway  Co.,  37  Id.  312. 

The  contributory  negligence  of  the  plaintiff  being  estab- 
lished by  evidence  which  was  uncontradicted,  it  was  error  to 
submit  the  case  to  the  jury. 

Whether  the  defendant  was  guilty  of  negligence,  was,  under 
the  evidence  in  the  case,  properly  submitted  to  the  jury. 

The  judgment  below  is  reversed. 
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FRANCES  SPEER,  DEFENDANT  IN  ERROR,  v.  WEST  JER- 
SEY AND  SEASHORE  RAILROAD  COMPANY.  PLAINT- 
IFF IN  ERROR. 

Submitted  November  Term,  1906— Decided  February  25,  1907. 

It  is  negligence  in  the  conductor  of  a  trolley  car,  which  has  come  to  a 
stop  at  a  street  corner  for  the  purpose  of  taking  on  passengers,  to 
start  it  until  he  has  exercised  due  care  to  ascertain  whether  all 
the  persons  there  waiting  to  take  it  have  safely  boarded  the  car. 


On  error  to  the  Atlantic  Circuit  Court. 

Before  GfniMERi:,  Chief  Justice,  and  Justices  Garrison 
and  Garreisox. 

For  the  plaintiff  in  error,  Bourgeois  &  Sooy. 

For  the  defendant  in  error.  William  I.  Garrison. 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  This  action  is  brought  to  recover  com- 
pensation for  injuries  received  by  the  plaintiff  while  attempt- 
ing to  board  a  car  of  the  defendant  company  at  the  comer  of 
Railroad  and  Rhode  Island  avenues,  in  Atlantic  City. 

The  allegation  of  defendant's  negligence  is  negligently 
causing  a  trolley  car  which  had  stopped  to  start  and  be  set 
in  motion  while  the  plaintiff  was  in  the  act  of  boarding  it. 

The  only  errors  assigned  are  upon  the  refusals  of  the  trial 
judge  to  nonsuit  the  plaintiff  and  to  direct  a  verdict  for  the 
defendant. 

It  appears  from  the  testimony  that  the  cars  ran  through 
Railroad  avenue  and  crossed  Rhode  Island  avenue  at  right 
angles;  that  the  plaintiff  approached  Railroad  avenue 
through  Rhode  Island  avenue,  and  she  thus  describes  the 
occurrence:  "I  attempted  to  board  the  car  and  I  waved  my 
hand  and  the  motorman  stopped,  and  then  I  tried  to  get  on; 
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put  niy  foot  on  the  first  step  and  was  raising  myself  up  to 
the  platform,  when  he  started  the  car  and  throwed  me;  the 
gentleman  was  there;  I  didn't  know  him;  he  left  me  get 
on  first,  like  any  gentleman  would,  and  when  I  raised  myself 
it  throwed  me  hard  to  the  ground.^' 

A  witness  produced  on  the  part  of  the  plaintiff  testifies: 
"I  was  on  the  right-hand  side  of  the  street,  going  down 
Rhode  Island  avenue,  and  I  heard  a  car  and  started  to  run 
to  catch  the  car,  and  as  I  got  to  the  corner  I  looked  back 
and  saw  the  lady;  she  was  on  the  left  side  and  she  came 
to  the  crossing;  I  stepped  away  to  let  her  get  on  first;  I  did 
not  notice  what  hand  she  used ;  just  as  she  got  one  foot  on 
the  car  started  and  she  went  off;  as  she  fell  I  turned  around 
and  got  hold  of  her  hand  and  helped  her  up ;  the  car  stopped 
and  she  got  on  the  ear,  and  T  got  on  the  car."  And  on  cross- 
examination,  hi?  testimony  reads: 

"^.  Did  she  come  from  the  upper  side  of  Rhode  Island 
avenue  to  the  lower  side,  along  the  car  track? 

"4 .  Yes,  sir ;  right  across  the  car  track. 

**(?.  And  you  got  to  the  car  before  she  did  ? 

''A.  Yes,  sir. 

"Q.  Where  was  the  conductor? 

''A.  The  conductor  was  on  the  rear  of  the  car  before  he 
got  to  the  crossing,  and  after  he  got  there  and  saw  me  he 
stepped  inside  the  car. 

"Q,  Did  he  see  her? 

"1.  I  don't  know. 

^^Q.  Was  he  in  a  position  where  he  could  see  her  ? 

"A.  I  don't  know. 

''Q.  He  saw  you  and  stopped  for  you  ? 

"A.  Yes,  sir.' 

"9.  After  he  thought  you  got  on,  what  did  he  do  ? 

"A.  He  rang  the  bell  to  start  the  car. 

"P.  And  what  after  that? 

^'A,  He  stopped  it. 

"(^.  Did  you  frei  on? 

"A,  Xo,  sir,  not  at  first. 

"^.  Where  was  the  conductor  standing? 
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^^A.  Bight  inside  of  the  car. 

"Q,  How  long  would  you  think  you  waited  before  Mrs. 
Speer  came  up  to  get  on  the  car? 

"4.  Just  a  short  time;  probably  fifteen  or  twenty  seconds. 

^'Q.  In  other  words,  you  were  running;  you  motioned  for 
the  car  to  stop  and  you  went  up  and  when  you  got  there, 
what  did  you  do — put  your  hand  on  the  rail  ? 

"A.  Yes,  sir. 

''Q.  On  the  front  rail? 

''A.  Yes. 

"(?.  When  you  put  your  hand  there  to  get  on,  you  saw  her 
coming  to  the  car? 

'^A,  On  the  other  side  of  the  street. 

"^.  Then  what  did  you  do? 

"A,  I  stepped  off  to  let  her  get  on  first. 

''Q,  How  did  she  faU? 

"4.  The  best  I  can  say,  is  as  she  stepped  on  the  car  the  car 
started;  as  the  car  started,  she  got  tangled  up,  somehow  or 
other,  and  fell.^' 

The  conductor,  sworn  on  the  part  of  the  defendant,  testi- 
fies that  he  did  not  see  Mrs.  Speer  fall  from  the  car;  did 
not  see  her  attempt  to  board  the  car,  and  that  she  did  not 
signal  him  so  that  she  might  get  on  the  car,  and,  in  answer 
to  a  question  on  cross-examination,  "Isn't  it  a  fact  that  you 
don't  remember  this  occurrence  at  all?'^  says,  "I  did  not  see 
her  and  did  not  know  anything  at  all  about  it." 

Where  the  conductor  gives  the  signal  for  a  trolley  car  to 
start,  in  the  presence  of  a  passenger  who  is  boarding  the  car, 
and  b<'f ore  the  passenger  has  had  opportunity .  to  get  fully 
upon  the  car,  and  the  passenger  is  thrown  off  and  injured, 
there  can  be  no  doubt  that  the  defendant's  negligence  is 
established. 

It  is  the  duty  of  the  conductor  to  give  every  person  desir- 
ing to  board  a  standing  car  an  opportunity  to  do  so.  He 
cannot  fully  perform  that  duty  unless  he  can  see  the  persons 
attempting  to  board  the  car,  or  in  some  way  receive  reliable 
information  as  to  their  movements.  He  has  no  right  to  con- 
clude that  because  the  car  has  been  stopped  for  what  he  con- 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1907.  285 

45  Vroom.       Speer  v.  West  Jersey  and  Seashore  R.  R.  Co. 

siders  sufficient  time  for  all  persons  desiring  to  become  pas- 
sengers at  that  point  that  all  such  persons  have  safely  boarded 
the  car,  and  with  that  knowledge  only  start  the  car.  He 
ought  to  ascertain  before  he  starts  the  car  that  all  persons 
so  desiring  have  gotten  upon  the  car,  otherwise  for  injury 
that  en?ues  to  any  passenger  the  defendant  is  guilty  of  negli- 
gence. , 

It  18  negligence  in  the  conductor  of  a  trolley  car  which 
has  come  to  a  stop  at  a  street  corner  for  the  purpose  of  tak- 
ing on  passengers  to  start  it  until  he  has  exercised  due  care 
to  ascertain  that  all  persons  there  waiting  to  take  it  have 
safely  boarded  the  car. 

The  case  of  Pitcher  v.  People's  Railway  Co,,  54  Pa.  St,  560, 
affirmed  in  174  Id.  402,  has  no  application  to  this  case,  for 
there  the  person  injured  was  attempting  to  board  the  car  at 
the  front  platform  imder  circumstances  that  did  not  charge 
the  motorman  or  conductor  with  knowledge. 

The  duty  involved  in  this  case  is  not  to  use  that  high 
degree  of  care  which  is  required  of  common  carriers  toward 
passengers,  but  only  to  exercise  reasonable  care.  Whether 
the  plaintiff,  when  injured,  was  a  passenger  of  the  defendant 
company,  it  is  not,  therefore,  necessary  to  determine. 

The  question  of  the  defendants  negligence  was  for  the 
jur}%  and  the  evidence  was  sufficient  for  the  finding  of  siich 
negligence  as  would  make  the  defendant  liable. 

One  of  the  reasons  assigned  for  the  direction  of  a  verdict 
has  reference  to  the  physical  condition  of  the  plaintiff.  She 
produced  testimony  that  it  was  the  result  of  the  accident; 
the  defendant  insisted,  in  its  testimony,  that  it  existed  in 
the  same  condition  before  the  accident.  This  was  purely  a 
question  of  fact  for  determination  by  the  jury.  It  affords 
no  ground  for  error. 

We  find  no  error  in  the  refusal  to  nonsuit  or  to  direct  a 
verdict,  and  the  judginent  below  is  affirmed. 
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JOHN  T.  KfhU^  V.  NORTH  JERSEY  STREET  RAILWAY 
OeiffiANY. 

Submitted  December  8,  1906 — Decided  February  26^  1907. 

In  an  action  for  personal  injuries,  a  verdict  for  the  plaintiff  for  sub- 
stantial damages  will  not  be  set  aside  as  inadequate  when  it 
appears  that  all  the  substantial  elements  of  damage  wei*e  in  dis- 
pute as  to  their  extent,  and  it  appears  that  the  verdict  may  be 
the  result  of  the  application  of  good  judgment  to  such  conditions 
as  might  be  fairly  found  from  the  evidence. 


On  plaintiff's  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justices  Garrison 
and  Garretson. 

For  the  plaintiff,  Collins  &  Corbin. 

For  the  defendant,  Bedle,  Edwards  &  Holmes. 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  plaintiff  obtained  a  verdict  of  $1,750 
against  the  defendant  for  damages  for  personal  injuries  and 
was  allowed  a  rule  to  show  cause  why  that  verdict  should  not 
be  set  aside.  The  only .  reason  urged  for  setting  aside  the 
verdict  is  that  the  amount  allowed  by  the  jury  is  inadequate. 

In  Wilson  v.  Morgan  &  Brother,  29  Vroom  426,  the  court 
set  aside  the  verdict  of  the  jury  in  an  action  of  tort  because 
the  mistake  was  both  definite  and  indisputable  and  the  jury 
erred  in  simple  addition. 

In  Miller  v.  Delaware,  Lackawanna  and  MVestern  Railroad 
Co.,  29  Vroom  428,  in  an  action  for  personal  injury,  a  verdict 
of  six  cents  damages  was  rendered  and  the  court,  in  setting  it 
aside,  says,  there  is  considerable  evidence  showing  the  serious 
character  of  the  hurt  and  that  it  was  painful  and  chronic. 
There  was  no  counter  evidence  on  the  subject. 
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In  Caswell  et  ux.  v.  North  Jersey  Street  Railway  Co.,  40 
Vroom  226,  a  case  of  personal  injuries  to  the  wife,  the  jury 
rendered  a  verdict  of  $600  in  favor  of  the  wife,  and  of  $100 
in  favor  of  the  husband.  The  verdict  was  sustained  as  to 
the  wife  and  set  aside  as  to  the  husband,  the  court  saying  as 
to  the  .verdict  of  the  wife  "although  a  considerable  larger 
sum  could  not  have  been  declared  to  be  excessive,  yet  on  the 
other  hand  the  amount  fixed  by  the  jury  cannot  be  declared 
inadequate." 

The  verdict  in  favor  of  the  husband  was  set  aside  because 
it  appeared  by  the  undisputed  evidence  that  he  had  paid  out 
or  was  legally  liable  to  pay  out  for  medical  attendance  to  his 
wife,  necessitated  by  her  injury  and  for  other  expenses 
rendered  necessary  thereby,  a  sum  considerably  in  excess  of 
the  amount  allowed  him  by  the  jury. 

In  the  present  case  the  plaintiff  was  a  passenger  on  a 
trolley  car  of  the  defendant  and  was  injured  by  being  thrown 
from  the  rear  platform  of  the  c^r  to  the  ground,  when  the  car 
ran  off  the  track. 

The  accident  occurred  November  1st,  1905.  The  case  was 
tried  October  17th,  1906.  The  negligence  of  the  defendant 
was  established  and  the  only  question  in  dispute  for  the  jury 
to  determine  was  the  amount  of  damages  to  which  the  plaint- 
iff was  entitled  by  reason  of  the  injuries  received  by  him.  The 
only  external  injuries  apparent  immediately  after  the  accident 
was  a  condition  of  shock,  a  lacerated  wound  on  the  right  side 
of  his  nose,  a  bruise  and  a  scratch  on  the  back  of  the  right 
hand  and  also  on  the  left  elbow,  a  very  severe  bruise  and 
sprain  of  the  left  loin  that  became  very  black  and  blue,  very 
extensive  and  involved  the  entire  side.  He  was  first  taken  to 
the  hospital  after  the  injury,  his  wounds  were  dressed  there 
and  he  was  then  taken  to  his  home  and  a  physician  called  who 
paid  him  six  visits,  extending  over  a  period  of  eleven  days. 
The  plaintiff  was  fifty-five  years  old  at  the  time  of  the  acci- 
dent, was  a  blacksmith  working  at  his  trade,  and  on  his  way 
to  work  when  the  accident  happened ;  he  had  been  working 
in  Bayonne  for  three  years  before  the  accident  at  wages  of 
thirty  cents  an  hour,  nine  hours  a  day ;  at  one  place  where  he 
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had  previously  worked  he  used  to  make  $3.25  a  day.  Physi- 
cians called  as  witnesses  examined  the  plaintiflP;  Dr.  Gray 
and  Dr.  McGill  the  first  part  of  March,  1906,  and  Dr.  Col- 
lins two  weeks  before  the  trial.  They  agreed  that  at  the 
time  of  the  trial  the  plaintiff  was  suflEering  from  neurasthenia, 
whether  resulting  from  the  accident  or  not  was  a  matter 
of  opinion,  and  the  physicians  did  not  agree  about  it;  it  was 
also  speculative  as  to  how  long  he  would  suflPer  from  his 
condition,  whether  it  was  permanent  or  curable,  what  treat- 
ment he  should  receive  and  how  long  it  would  be  necessary 
to  continue  the  treatment  to  bring  about  a  cure. 

The  elements  of  damage  which  the  plaintiff  was  entitled  to 
recover  for  were  pain  and  suffering,  past  and  future,  wages  he 
had  lost  by  reason  of  the  injury,  impairment  of  earning  power 
from  the  time  of  the  accident  until  he  was  well  again,  and 
moneys  expended  in  bringing  about  his  cure. 

The  only  definite  sum  proved  as  damages  is  $38,  paid  to 
Dr.  Gray  for  his  attendance  at  the  time  of  the  injury;  all  the 
rest  must  depend  upon  the  application  of  good  judgment  to 
such  facts  as  may  be  found,  upon  a  fair  consideration  of  con- 
tradictory testimony. 

The  verdict  is  for  $1,750.  It  is  for  a  substantial  sum.  We 
cannot  tell  how  much  was  given  by  the  jury  to  each  element 
of  damages  other  than  the  physicians'  services.  The  others 
depend  upon  the  view  of  the  testimony  to  be  taken  by  the  jury. 
They  also  were  able  to  observe  the  plaintiff  upon  the  witness- 
stand.  His  age  was  also  for  them  to  consider  in  reaching  a 
conclusion  as  to  the  probable  recovery,  as  to  the  length  of  time 
he  would  be  unable  to  work  at  his  trade,  as  to  his  abilit)'  to 
perform  some  work  before  and  after  the  trial. 

The  jury  was  called  upon  to  determine  whether  the  plaint- 
iff, since  the  accident,  could  not  have  earned  wages  at  some 
other  employment,  and  whether  he  ought  not  to  have  done  so. 

The  cost  of  treatment  for  the  trouble  from  which  the  plaint- 
iff was  suffering  was  to  be  gathered  from  very  wide  estimates, 
whether  it  should  be  at  his  home  at  a  trifling  cost  or  away 
from  home,  or  in  a  hospital  or  sanitarium  at  very  different 
charges. 
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In  this  state  of  the  evidence  the  court  is  unable  to  justify  a 
conclusion  that  the  amount  awarded  by  the  jury  is  inadequate, 
any  more  than  they  would  be  justified  in  setting  laside  the 
verdict  as  excessive  if  it  were  for  a  considerably  larger  sum. 

The  rule  to  show  caus^  is  discharged. 


THE  STATE,  DEFENDANT  IN  ERROR,  v.  LUIGI  SCADUTO, 
PLAINTIFF  IN  ERROR, 

Submitted  December  8,  1906— Decided  February  25,  1907. 

1.  Upon  the  trial  of  an  indictment  for  manslaughter,  where  the  de- 
fendant claims  that  the  killing  was  in  self-defence,  and  it  has 
been  proved  in  the  case  that  the  deceased  and  the  defendant  were 
in  actual  collision  at  the  time  of  the  killing,  previous  threats  by 
the  deceased  against  the  defendant,  although  not  communicated 
to  the  defendant,  are  com];)etent  evidence. 

2.  Vendor  an  indictment  for  manslaughter,  a  defendant  cannot  be 
convicted  of'  the  offence  set  forth  in  the  fortieth  section  of  the 
Crimes  act. 


On  error  to  the  Union  Quarter  Session?. 

Bi»fore  GuMMERE,  Chief  Justice,  and  Justice}^  Garhison 
and  Garretson. 

For  the  state,  Xicholas  C,  J.  English,  prosecutor  of  the 
pleas. 

For  the  defendant,  William  /?.  Wilson, 

Th?  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The'  defendant  was  convicted  of  man- 
slaughter in  the  Union  Quarter  Sessions,  and  upon  that  con- 
viction there  was  judgment  of  imprisonment  at  hard  labor  in 
the  state'8  prison  for  the  period  of  three  years. 

A^OL.  XLV.  19 
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The  plaintiff  in  error  seeks  to  reverse  the  judgment  for 
alleged  errors  in  the  reception  of  evidence  and  in  the  charge 
of  the  court. 

It  appeared  in  evidence  that  the  defendant  and  the  de- 
ceased, Lorenz  Forci.  were  fish  peddlers,  and  on  the  day  of  the 
killing  were  plying  their  business  in  Plainfield  and  happened 
to  meet  on  the  street,  and  engaged  in  a  wordy  quarrel,  in 
which  the  deceased  threatened  to  fix  the  defendant.  They 
then  separated,  but  met  later  on  and  went  some  distance  to- 
gether, when  they  engaged  in  an  encounter,  in  which  the 
deceased  received  a  fatal  stab  wound  from  some  sharp  instru- 
ment and  the  defendant  received  a  pistol  shot  wound  in  the 
mouth. 

A  number  of  witnesses  testify  as  to  seeing  the  deceased  and 
the  defendant  engaged  in  a  fight,  as  to  the  reports  of  two 
shots,  the  falling  of  the  deceased  and  the  going  away  of  the 
defendant. 

The  defendant's  testimony  as  to  this  part  of  the  transaction 
is  that  the  deceased  pulled  out  his  gun  from  his  back  pocket 
and  shot  at  the  defendant,  who  then  grabbed  him,  and  as  they 
were  clinched,  the  deceased  shot  the  defendant  in  the  right 
cheek,  and  as  he  shot  him  in  the  right  cheek,  the  defendant 
saw  the  deceased  had  a  stiletto,  which  he  took  and  commenced 
stabbing  the  deceased.    From  those  wounds  the  deceased  died. 

The  defendant  claims  he  acted  in  self-defence. 

The  first  error  assigned  is  to  the  refusal  of  the  court  to 
permit  evidence  to  be  given  of  threats  made  by  the  deceased 
against  the  defendant  prior  to  the  affray  in  which  the  deceased 
was  killed,  which  threats  were  not  communicated  to  the  de- 
fendant. 

It  is  stated  as  a  general  rule  that  threats  by  a  deceased 
against  a  defendant  not  communicated  to  the  defendant  can- 
not be  received  in  evidence  on  a  trial  of  the  defendant  for 
killing  the  deceased.  21  Cyc,  819;  11  Am.  £  Eng.  EncycL 
L,  (2d  ed.)  505. 

There  seem,  however,  to  be  exceptions  to  this  rule.  It  is 
thus  stated  by  Wharton  (Whart  Ev,  (Sth  ed.),  §  757): 
"If  such  evidence  is  offered  to  prove  that  the  defendant  had 
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a  right  to  kill  the  deceased,  there  being  no  proof  of  a  hostile 
demonstration  by  deceased,  then  it  is  irrelevant.  On  the 
other  hand,  if  the  question  is  as  to  which  party  in  the  en- 
counter is  the  assailant,  then  it  is  admissible  to  prove,  by  the 
prior  declarations  of  the  other,  that  the  attack  was  one  he 
intended  to  make.  Threats  to  this  effect  by  the  defendant  are 
always  admissible,  and  it  is  properly  held  that  there  is  ecfual 
reason,  supposing  a  collision  between  the  deceased  and  the 
defendant  to  be  first  proved,  for  the  admission  of  threats  by 
the  deceased."  It  is  true  that  by  some  courts  it  has  been 
insisted  tktit  to  make  the  deceased's  threats  prior  to  the  en- 
counter admissible,  they  must  be  proved  to  have  been  brought 
to  the  knowledge  of  the  defendant.  But  it  is  difficult  to 
understand  the  reason  why  an  acquaintance  by  the  defendant 
with  the  deceased^s  threats  should  strengthen  the  admissibility 
of  such  threats.  If  the  deceased  knew  beforehand  that  hi:^ 
life  was  threatened,  it  might  be  argued  that  he  should  have 
applied  to  the  law  for  redress.  If  he  did  not  icnow,  and  was 
attacked  without  warning  by  the  deceased,  then  proof  of  the 
deceased^s  hostile  temper,  whether  such  proof  consists  of 
preparations  or  declarations,  is  pertinent  to  show  that  the 
attack  was  made  by  the  deceased.  The  question  whether  the 
defendant  or  the  deceased  was  the  aggressor  in  the  fatal  col- 
lision is  to  be  determined,  and  if  in  such  case  deceased's 
threats  are  admissible  to  prove  that  deceased  was  the  ag- 
gressor, defendant's  threats,  by  the  same  reason,  are  admissi- 
ble to  prove  that  the  defendant  \vas  the  aggressor.  For  the 
purpose  therefore,  in  eases  of  doubt,  of  showing  that  the  de- 
ceased made  the  attack,  and  if  so,  with  what  motive,  his  prior 
declarations,  uncommunicated  to  the  defendant,  that  he  in- 
tended to  attack  the  defendant,  are  proper  evidence.  And  so 
it  has  been  frequently  held.  They  are,  however,  inadmissible 
unless  proof  be  first  given  that  there  was  an  overt  act  of 
attack  and  that  the  defendant  at  the  time  of  the  collision  was 
in  imminent  danger.  Wharton  cites  Wiggins  v.  State,  93  U. 
S.  465,  and  cases  in  Vermont,  New  York,  Illinois,  Indiana, 
North  Carolina,  Georgia,  Alabama,  Arkansas  and  California. 
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Confining  the  rule  to  eases  in  which  there  is  evidence  of  an 
actual  collision  between  the  deceased  and  the  defendant  and 
defendant  sets  up  self-defence,  we  think  this  evidence  yas 
competent,  and  should  have  been  admitted. 

The  refusal  to  admit  it  was  injurious  error,  and  for  that 
reason  this  judgment  must  be  reversed. 

The  seventeenth  assignment  of  error  is  "Because  the  court 
charged  the  jury  that  the  defendant  might  be  convicted  under 
the  fortieth  section  of  the  Crimes  act/' 

Inasmuch  as  the  defendant  was  convicted  of  manslaughter, 
a  crime  carrying  with  it  a  more  severe  penalty  than  that  de- 
fined in  the  fortieth  section,  that  part  of  the  charge  referred 
to  in  this  assignment  of  errors  was  harmless,  and  standing 
alone  would  not  authorize  this  court  to  reverse  the  judgment, 
but  as  it  stands  in  connection  with  other  errors  for  which  the 
judgment  must  be  reversed,  a  discussion  of  it  is  pertinent. 

This  assignment  of  error  is  based  upon  a  general  exception 
to  the  charge.  It  does  not  pretend  to  quote  the  part  of  the 
charge  excepted  to,  as  it  should,  but  as  we  are  able,  upon 
reading  the  charge,  to  determine  what  is  referred  to,  we  con- 
clude to  consider  it. 

The  court  charged  as  follows:  "But,  gentlemen,  if  you 
find  that  he  is  not  guilty  of  manslaughter — that  is,  that  he 
did  not  use  any  more  force  than  is  necessary  to  protect  him- 
self in  defending  himself — then,  under  the  indictment,  there 
is  another  consideration  which  you  can  take. 

"Our  criminal  law  provides  that  if  any  two  or  more  persons 
shall  fight  together,  or  shall  commit,  or  attempt  to  commit, 
an  assault  and  battery  upon  each  other,  or  shall  be  present 
aiding,  assisting,  abetting,  &c.,  each  of  them  shall  be  guilty 
of  a  misdemeanor. 

"If,  after  these  two  men  had  their  wordy  quarrel  in  the 
morning,  they  got  together  and  had  a  fight,  the  law  says  that 
they  are  each  of  them  guilty  of  assault  and  battery  upon  the 
other,  and  if  you  think  that  the  state  has  not  proved  that  this 
man  is  guilty  of  manslaughter,  and  you  are  satisfied  from  the 
evidence  in  the  case  that  these  two  men  went  out  there  and 
had  a  fight,  you  will  be  justified,  under  the  law  and  under  the 
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indictment,  in  bringing  in  this  defendant  guilty  of  assault 
and  battery.  But  if  the  dead  man  was  the  assailant,  and  the 
defendant  only  used  the  neeessar}'  force  to  enable  him  to  get 
away  from  him,  of  course  that  would  not  be  assault  and  bat- 
tery on  the  part  of  the  defendant.  But  if  they  got  together 
to  settle  their  quarrel  by  a  fight,  whether  they  were  going  to 
do  it  with  weapons  or  with  the  weapons  which  nature  alone 
gave  them — that  is,  their  fists — and  each  one  struck  the  other, 
the  law  says  that  each  of  them  is  guilty  of  assault  and  bat- 
tery. If  you  are  not  convinced  of  that  (t.  e,,  that  the  de- 
fendant used  more  force  than  was  necessary  to  protect  him- 
self), you  can  still  convict  him  of  assault  and  battery  if  you 
are  satisfied  that  they  got  together  for  the  purpose  of  settling 
their  quarrel  and  had  a  fight."  And  at  the  end  of  the  charge 
said :  "If  they  got  together  to  settle  their  difference  by  hav- 
ing a  fight,  and  then  did  have  a  fight,  then  you  can  say  that 
the  defendant  was  guilty,  under  the  fortieth  section  of  the 
Crimes  act,  of  assault  and  battery." 

We  think  the  court  misconceived  the  effect  of  the  fortieth 
section  of  the  Crimes  act.  It  is  as  follows  (Pamph.  L.  1898, 
p.  806) :  "Any  two  or  more  persons  who  shall  fight  together, 
or  shall  commit,  or  attempt  to  commit,  assaults  and  batteries 
upon  each  other,  or  shall  be  present  aiding,  assisting  or  abet- 
ting the  same,  either  in  public  or  a  private  place,  shall  be 
jointly  guilty  of  a  misdemeanor." 

The  indictment  in  this  case  contains  two  counts.  The  first 
count  alleges  that  the  defendant  did  feloniously  kill  and  slay 
the  deceased. 

The  second  count  alleges  that  the  defendant  did  make  an 
assault  on  the  deceased  with  a  sharp  instrument,  giving  him 
a  mortal  wound,  of  which  he  died,  and  so  did  kill  and  slay 
him. 

The  offence  aimed  at  in  section  40,  supra,  seems  first  to 
have  found  place  in  our  Criminal  law  as  a  separate  offence  in 
Pamph.  L.  1875,  p,  104,  where  it  appears  as  section  1  in  a 
supplement  to  the  Crimes  act  of  1874,  and  section  2  of  that 
supplement  provides  that  upon  the  trial  of  any  indictment 
for  the  offence  or  offences  described  above,  the  jury  may 
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render  a  verdict  of  guilty  or  not  guilty  against  any  one  or 
more  persons  charged  in  the  said  indictment.  This  supple- 
ment was  repealed  in  1898,  and  it  does  not  appear  that  section 
2  was  re-enacted. 

The  offence  defined  in  section  40  is  a  different  offence  from 
assault  and  battery,  although  assaults  and  batteries  may  be 
ingredients  of  it.  One  of  the  characteristics  of  this  offence 
is  that  one  person  alone  cannot  commit  it  or  be  separately 
indicted  for  it.  It  is  aimed  against  two  or  more,  and  the  sec- 
tion says  that  the  two  or  more  who  engage  in  .it  shall  be 
"jointly"  guilty  of  a  misdemeanor. 

It  seems  not  unlikely  that  section  2  of  the  act  of  1874  was 
purposely  omitted  from  the  act  of  1898  because  inconsistent 
with  the  first  section  of  the  act  of  1874,  for  how  could  one 
person  only  be  guilty  of  a  crime  which  required  at  least  two 
to  commit? 

If  on  the  trial  the  defendant  had  made  out  a  defence  which 
entirely  excused  him  of  the  crime  of  manslaughter,  and  so 
entitled  him  to  an  acquittal  of  that  charge,  and  necessarily 
acquitted  him  of  that  assault  and  battery  which  is  involved 
in  the  manslaughter,  he  could  not  be  convicted  of  the  assault 
and  battery  mentioned  in  the  fortieth  section,  else  he  would 
be  thus  subjected  to  a  penalty  for  an  offence  for  which  he  had 
been  acquitted. 

If  the  offence  defined  in  section  40  has  resulted  in  the  death 
of  one  of  the  parties  engaged,  the  party  which  has  caused  the 
death  must  be  held  liable  for  manslaughter.  He  cannot  be 
proceeded  against  alone  for  an  offence  which  can  only  arise 
when  participated  in  by  two,  at  least  if  one  of  these  partici- 
pants is  dead  by  the  survivor's  act. 

Further,  it  would  seem  that  under  an  indictment  under  the 
fortieth  section  the  defendants  could  not  set  up  self-defence 
as  against  each  other.  The  offence  of  that  section  seems  to 
arist^  out  of  a  mutual  agreement  to  fight  together,  and  not  the 
fight  which  may  arise  where  one  unjustifiably  attacks  another. 

We  have  examined  the  other  assignments  of  error,  but  do 
not  find  any  substance  in  them. 

The  judgment  below  is  reversed  and  a  venire  de  novo 
awarded. 

Digitized  by  CjOOQIC 


FEBRUARY  TERM,  1907.  295 


^^t  Vroom,  Ayres  V.  Tinsman. 


AUGUSTUS  B.  AYRES  v.  WILLIAM  TINSMAN. 

Submitted  December  8,  1906— Decided  February  25,  1907. 

Mere  proof  of  a  levy  and  sale  by  an  officer,  under  legal  process,  of  the 
mortgagor's  right,  title  and  interest  in  goods  mortgaged  in  the 
hands  of  the  mortgagor,  with  proof  that  possession  of  the  goofls 
sold  was  not  given  by  the  officer  to  any  person,  but  that  they 
remained  in  the  place  where  they  were  when  levied  upon,  dofs 
not  establish  a  tort  for  which  the  mortgagee  may  recover. 


On  rule  to  show  cause. 

Before  Gcmmere^  Chief  Justice,  .and  Justices  Garrisox 
and  Garretson. 

For  the  plaintiff,  Charles  Stilwell^  Jr, 

For  the  defendant,  William  U.  Morrow. 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  plaintiff  sued  the  defendant  in  trover 
and  conversion  for  certain  goods  claimed  by  the  plaintiff  and 
alleged  to  have  been  taken  by  the  defendant.  The  court 
directed  a  verdict  for  the  defendant  and  allowed  the  rule  to 
show  cause. 

The  plaintiff  claimed  to  be  the  owner  of  the  goods  under 
a  bill  of  sale  made  to  him  by  his  brother-in-law,  Frank  D. 
Brown,  on  the  9th  day  of  June,  1904.  The  goods  consisted 
of  the  furnishings  of  a  meat  and  grocery  store,  the  stock  of 
groceries,  provisions,  &c.,  and  a  quantity  of  ice  in  the  ice- 
house, at  Port  Murray,  Warren  county,  in  a  store  kept  by 
Brown  and  used  by  him.  These  goods  had  never  been  in 
possession  of  the  plaintiff,  nor  had  they  ever  been  seen  by 
him,  nor  had  he  paid  anything  for. them.  The  consideration 
in  the  bill  of  sale  was  stated  to  be  $450. 

The  defendant,  a  constable,  by  virtue  of  process  in  his 
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hands,  sold  the  right,  title  and  interest  of  Brown  in  some  of 
these  goods. 

Before  the  sale  the  plaintiff  gave  notice  to  the  defendant 
that  he  claimed  the  goods. 

The  bill  of  sale  was  recorded  June  10th,  190-1:,  in  Book  15 
of  Chattel  Mortgages  for  Warren  county. 

It  appeared  in  evidence  that  on  the  28th  day  of  July,  1903, 
Brown  had  given  to  the  plaintiff  a  chattel  mortgage  for  $500 
upon  the  same  goods,  upon  condition  that  Brown  pay  the 
plaintiff  $500  in  accordance  with  the  terms  and  purport  of 
certain  promissory  notes  endorsed  and  thereafter  to  be  en- 
dorsed by  the  plaintiff  for  Brown,  which  will  amount  in  the 
aggrpgate  to  $500,  and  which,  if  said  notes  are  paid  by  Brown 
when  due,  the  mortgage  to  be  void.  The  affidavit  by  plaintiff 
of  the  true  consideration  of  the  mortgage  states  it  as  follows : 
"I  have  endorsed  two  certain  promissory  notes  for  the  party 
of  the  first  part  (Brown)  amounting  to  the  sum  of  $500, 
and  this  mortgage  is  taken  by  me  to  secure  me  from  any  loss 
I  may  sustain  by  such  endorsements  or  for  any  further  en- 
dorsements 1  may  make  for  the  said  party  of  the  first  part 
(Brown);  the  deponent  further  says  that  there  is  due  or 
liable  to  come  due  on  said  mortgage  the  sum  of  $500,  besides 
lawful  interest  thereon  from  the  28th  day  of  July,  1903." 
This  mortgage  was  recorded  in  Book  15  of  Chattel  Mort- 
gages for  Warren  county. 

The  plaintiff  testified  that  at  the  time  the  mortgage  was 
^iven  he  gave  Brown  his  note  for  $250  (not  endorsed  Brown's 
note),  to  get  discounted  and  with  the  proceeds  buy  stock 
for  the  store;  that  about  $50  was  paid  on  the  first  note,  and 
then  he  gave  a  second  note  for  $250;  that  these  notes  were 
paid  off  and  notes  given  in  renewal  to  the  amount  of  $340, 
made  by  plaintiff,  and  these  notes  are  now  held  by  the  Hack- 
ettstown  bank.  He  further  testifies  that  Brown  is  liable 
on  these  notes;  that  it  is  his  debt,  and  when  he  pays  the 
debt  then  the  goods  in  the  bill  of  sale  belong  to  him;  that 
the  bill  of  sale  is  to  indemnify  the  plaintiff  for  any  liability 
he  may  be  under  by  reason  of  being  maker  of  the  notes ;  that 
the  bill  of  sale  is  simply  security  to  him. 
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Brown  also  testifies  that  the  bill  of  sale  took  the  place  of 
the  chattel  mortgage,  and  that  ended  the  chattel  mortgage; 
that  he  made  payment  on  the  notes,  and  the  money  came 
from  the  sale  of  the  goods.  It  appears  that  the  defendant 
sold  only  the  right,  title  and  interest  of  Brown  in  the  goods 
and  delivered  no  goods  sold  to  any  purchaser  at  that  sale. 

The  plaintiff  claims  under  the  bill  of  sale,  but  admits  that 
it  was  intended  to  be  only  security  for  the  payment  of  the 
notes  he  had  made  for  Brown's  accommodation.  It  is  com- 
petent to  show  by  parol  testimony  what  the  instrument  was 
intended  to  be.  Muchmore  v.  Dodd,  24:  Vroom  369.  But 
the  bill  of  sale  was  not  executed  in  such  manner  as  to  be 
valid  against  a  creditor  of  the  mortgagor. 

The  plaintiff,  therefore,  must  Ix^  regarded  as  mortgagee 
under  the  chattel  mortgage  of  1913.  The  defendant  had  a 
right,  by  virtue  of  his  process,  to  sell  the  right,  title  and 
interest  of  Brown  in  the  goods.  The  defendant  was  called 
as  a  witness  for  the  plaintiff  to  prove  what  he  did  with  the 
goods,  and  testifies  that  he  took  such  possession  of  the  goods 
OS  would  enable  him  to  make  sale  of  Brown's  interest  in 
them ;  that  he  sold  that  interest,  but  did  not  deliver  posses- 
sion of  the  goods  to  anyone,  and  left  them  where  he  found 
them.  This  is  not  sufficient  evidence  of  conversion.  See 
Atkinson  v.  Hires,  14  Vroom  297,  where  it  was  held  that 
an  officer  holding  an  execution  against  the  mortgagor  of 
chattels  had  a  right  to  levy  upon  them  and  put  them  up  for 
sale. 

The  plaintiff  was  bound  to  make  out  a  tort  on  the  part  of 
the  officer,  and  he  fails  to  do  this  by  showing  merely  a  levy 
and  sale.    Woodside  v.  Adams,  11  Vroom  417. 

The  rule  to  show  cause  is  discharged. 
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ANNIE  BUDNEK,  ADMINISTRATRIX  OF  JULIUS  LBSKO, 
DECEASED,  v.  THE  PUBLIC  SERVICE  COEPORATION 
OF  NPW  JERSEY. 

Submitted  December  8.  1906— Decided  February  25,  1907. 

1.  It  appeared  in  evidence  that  a  passenger  boarded  an  open  car  and 
attempted  to  get  upon  the  front  platform,  and  was  told  by  the 
conductor  to  get  off,  and  turned  around  and  went  along  the  run- 
board  of  the  car,  and  then  the  car  gave  a  sudden  jerk  when  they 
put  on  full  force,  and  the  passenger  fell  to  the  ground  and  was 
injured.  Held,  in  the  absence  of  evidence  to  the  contrary,  that  it 
was  for  the  jury  to  say  whether  the  defendant's  negligence  was 
established  by  this  testimony. 

2.  The  verdict  for  the  plaintiff  set  aside,  it  appearing  by  the  dear 
preponderance  of  evidence  that  the  accident  happened  in  an  en- 
tirely different  way,  and  that  the  passenger's  own  negligence  con- 
tributed directly  to  the  hapi>ening  of  the  accident. 


On  rule  to  show  cause. 

Before  Gummere,  Chdsf  Justice,  and  Justices  Garrison 
and  Garretson. 

For  the  plaintiff,  Freeman  Woodbridge, 

For  the  defendant,  Willard  P.  Voorhees, 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  plaintiff's  intestate  died  in  conse- 
quence of  the  fracture  of  his  skull,  received  by  falling  from  a 
car  of  the  defendant,  upon  which  he  was  a  passenger,  to  the 
pavement  in  Albany  street,  New  Brunswick.  The  deceased 
was  at  the  comer  of  Albany  and  Nelson  streets  with  Mary 
Kindle  waiting  for  the  car.  He  boarded  it  at  that  point,  and 
while  proceeding  through  Albany  street,  he  fell  oflf  the  car, 
about  two  hundred  feet  from  Nelson  street,  and  was  killed. 

The  plaintiff  having  obtained  a  verdict  against  the  defend- 
ant, the  defendant  seeks  to  set  aside  that  verdict  by  this  rule 
to  show  cause. 
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Sabo,  a  witness  for  the  plaintiflf,  was  standing  on  the  same 
comer  as  the  deceased,  and  thus  describes  the  occurrence :  He 
saw  the  deceased  and  a  young  lady  with  him;  the  car  came 
along;  an  open  car;  and  was  crowded;  and  the  deceased 
helped  the  young  lady  to  board  the  car  and  then  got  on  the 
run-board  and  the  ear  started ;  the  deceased  after  getting  on 
the  run-board  went  on  up  to  the  front  and  attempted  to  get  on 
the  front  platform  where  the  motorman  was.  Sabo  testifies: 
"I  heard  him  or  the  motorman,  hollering;  he  says  ^Get  off,  get 
off  the  car.'  He  says  This  is  New  Brunswick,  get  off/  and  the 
man,  he  turns  around  and  gets  right  off  backwards,  gets  off 
the  car  backwards  and  catches  one  of  those  handles  on  the  side 
of  the  car  and  he  pulls  that  and  reaches  over  the  other  one. 
He  went  on  backwards  and  after  he  passed  a  couple  of  handles 
then  the  motorman  he  puts  on  full  force  of  the  car  and  kind 
of  jarred  the  ear  like,  and  I  don't  know  how  it  was,  but  he 
could  not  hold  himself  steady  enough  and  it  throwed  him,  he 
fell  right  down  on  his  head."  This  place  was  about  two  hun- 
dred feet  from  where  he  had  boarded  the  car,  and  what  Sabo 
testifies  to  occurred  while  he,  Sabo,  was  standing  at  the  cor- 
ner, and  the  ear  was  moving  along  the  track  to  the  point  two 
hundred  feet  away. 

At  another  place  Sabo  testified  that  when  the  deceased  was 
ordered  off  the  car  he  went  back  to  the  rear,  facing  two  of  the 
poles  with  handles  on  them,  reaching  over  the  other  one,  reach- 
ing for  the  third  one,  then  the  car  gave  him  a  sudden  jerk 
when  they  put  on  full  force  and  then  he  fell,  and  that  he  saw 
the  jar  or  jerk  two  himdred  feet  away. 

Mary  Kindle  boarded  the  car  at  the  same  time  as  the  de- 
ceased; testifies  to  his  attempting  to  get  on  the  front  platform, 
being  told  by  the  motorman,  "Here  get  out  of  here,"  and  the 
deceased  stepped  back  and  he  came  back  about  two  feet;  he 
had  hold  of  the  handle,  was  leaning  down,  was  looking,  and 
tried  to  come  back  four  seats  where  she  was  standing.  Lesko 
had  hold  by  the  handle,  she  saw  him  only  once  falling  down 
and  the  car  gave  just  a  jerk  and  he  fell  down.  She  also  testi- 
fies that  the  jerk  was  sufficient  to  throw  her  hat  back. 
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Had  the  only  evidence  been  that  the  motorman  put  on  the 
full  force  of  the  car  "and  kind  of  jarred  the  car  like,"  or  that 
the  car  gave  a  sudden  jerk  when  they  put  on  the  force,  the 
negligence  of  the  defendant  would  not  have  been  established. 
Faul  V.  North  Jersey  Street  Railway  Co.,  41  Vroom  795.  But 
when  we  consider  the  evidence  of  the  movement  of  the  car  in 
connection  with  what  it  is  testified  the  motorman  said  to  the 
deceased,  and  the  movement  of  the  deceased  in  response  to  the 
motorman's  directions,  the  evidence  was  properly  submitted  to 
the  jury  to  determine  whether  it  established  the  defendant's 
negligence. 

The  deceased  having  been  ordered  by  the  motorman  from 
the  front  platform,  and  while  he  was  obeying  the  motorman's 
instructions,  the  speed  was  changed,  it  was  for  the  jury  to  say 
whether  the  change  of  speed  in  the  car  evinced  a  disregard  by 
the  motorman  of  the  safety  of  the  deceased.  Corkhill  v.  Cam- 
den Suburban  Railway  Co.,  40  VWoom  97,  99. 

The  question  of  the  negligence  of  the  defendant  was  prop- 
erly submitted  to  the  jury,  but  more  than  a  dozen  witnesses 
upon  the  car  that  the  deceased  fell  off  testified  that  they  fell 
no  jar  or  jerk  of  the  car,  and  seven  witnesses  testified  thai 
when  the  deceased  was  on  the  run-board  after  the  car  started, 
his  hat  blew  off  and  he  reached  or  jumped  for  it  and  thus  fell 
off  the  car  and  down  upon  the  pavement  and  was  injured. 

The  verdict  is  against  the  clear  weight  of  the  evidence,  an(' 
the  rule  to  show  cause  is  made  absolute. 


JOSEPH    E.    BUCK,    PROSECf^TOR,    v.    THOMAS    DOUGLASS 

ET  AL. 

Submitted  December  11,   1906 — Decided  February  25,   1907. 

1.  Until  a  state  census  is  promulgated  as  provided  by  law,  it  is  not 
operative  as  a  basis  for  fixing  the  number  of  members  of  a  town- 
ship committee,  which  may  be  elected  under  the  act  approved 
February  26th.  1903. 
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The  act  approved  April  28th,  1905  {Pamph.  L.,  p.  360),  permits 
township  committees  to  impose  a  license  in  the  cases  mentioned 
in  it  for  revenue. 

An  ordinance  having  been  legally  adopted  providing  for  a  liceuue 
fee,  in  the  given  case,  the  issuance  ot  the  license  to  any  person 
entitled  thereto,  upon  the  payment  of  the  required  fee,  is  a  minis- 
terial  act,  and  may  be  performed  by  the  official  designated  for 
that  purpose. 


On  certiorari. 

Before  Justices  Fort,  Pitney  and  Reed. 
For  the  prosecutor,  Chauncy  H.  Beasley, 
For  the  defendant,  Sherrerd  Depue. 

The  opinion  of  the  court  was  delivered  by 

FoKT,  J.  This  is  a  rule  to  show  cause  why  a  writ  of 
certiorari  should  not  issue. 

The  prosecutor  is  a  truck  farmer  in  the  township  of  Ber- 
nards. 

That  township,  by  its  township  committee,  passed  an  ordi- 
nance, approved  March  1st,  1906,  requiring  peddlers'  licenses 
to  be  taken  out  for  certain  kinds  of  peddlers  in  that  town- 
ship. 

The  prosecutor  contends  that  he  has  been  compelled  to 
take  out  a  license  under  this  ordinance,  and  he  challenges  the 
right  of  the  township  committee  to  pass  the  ordinance  upon 
several  grounds,  the  first  of  which  is  that  the  township  com- 
mittee itself,  at  the  time  it  passed  the  ordinance,  was  not  a 
legal  body,  because  it  was  composed  of  five  members,  when 
by  law  three  members  constituted  a  legal  township  committee 
in  the  township  of  Bernards. 

The  statute  provides  that  in  every  township  having  a  popu- 
lation of  forty-five  hundred  there  shall  be  five  members  of 
the  township  committee.    Pamph.  L,  1903,  p.  21. 

Bernards  township,  prior  to  1905,  had  had  three  members 
of  the  township  committee,  but  at  the  election  in  1905,  to 
give  it  the  number  provided  for  by  the  act  of  1903,  supra, 
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two  additional  members  were  elected,  on  the  gnmnd  that  the 
population  of  the  township  was  at  that  time  forty-five  hun- 
dred. 

The  census  of  1905  was  not  promulgated  at  the  time  of 
the  election,  in  November,  1905,  and  hence  it  is  contended 
that  wliile  the  census  taken  in  1905  showed  a  population  of 
over  forty-five  hundred,  still,  until  such  census  was  promul- 
gated, it  was  not  operative  for  the  purpose  of  electing  mem- 
bers of  the  township  committee. 

This  would  seem  to  be  the  rule  laid  down  in  the  cases  in 
this  state.  In  re  Sewer  Assessment  of  Passaic,  25  Vroom 
156;  Martin  v.  Ivins,  30  Id.  364. 

By  statute  it  is  provided  that  the  census  taken  under  the 
authority  of  the  state  shall  be  considered  as  promulgated  and 
take  effect  on  the  date  when  the  secretar}'  of  state  transmits 
to  the  legislature  a  general  account  of  the  enumeration,  speci- 
fying the  results  thereof,  as  required  by  law.  Pamph.  L, 
1901,  p,  321.  But  this  question  cannot  be  raised  by  the 
prosecutor  as  to  the  legality  of  the  committee.  There  were 
three  members  of  the  committee  unquestionably  de  jure,  and 
two  appear  to  be  acting  de  facto,  if  not  de  jure.  They  con- 
stituted the  municipal  corporation  of  the  township  of  Ber- 
nards, and  the  corporation,  as  such,  cannot  be  attacked  by  a 
prosecutor  in  certiorari,  even  if  the  body  exercising  the  cor- 
porate franchise  is  only  composed  of  de  facto  officers.  Hallo- 
way  V.  Dickerson,  40  Vroom  72. 

Quo  warranto,  in  such  cases,  is  the  only  remedy.  Howe 
V.  Board  of  Education,  43  Vroom  158 ;  McFall  v.  Dover,  41 
Id,  518. 

Objection  is  also  made  to  the  method  in  which  the  town- 
ship committee  proceeded  to  exercise  the  licensing  power 
under  the  ordinance  brought  up,  the  contention  being  tliat 
the  fee  imposed  is  greater  than  that  which  may  be  imposed 
for  a  license,  and  is  in  fact  imposed  for  revenue.  The  statute 
appears  to  be  broad  enough  to  authorize  the  imposition  of  fees 
for  revenue.  Pamph.  L,  1905,  p.  303.  The  statute  is  a  com- 
plete answer,  therefore,  to  this  objection. 

The  next  objection  is  that  the  committee  had  no  power  to 
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issue  licenses  except  upon  a  resolution  adopted  by  the  com- 
mittee in  each  case  licensing  each  applicant.  The  power  to 
license  being  fixed  and  the  fee  fixed,  the  act  of  issuing  the 
license  is  a  purely  ministerial  act,  and  any  officer  may  be 
deputed  to  issue  it  in  accordance  with  the  tenns  of  the  license. 
This  is  a  universal  practice  in  all  municipalities  and  is  lawful. 

It  is  contended  by  the  prosecutor  that  the  license  fee 
exacted  of  him  was  illegal,  even  if  the  ordinance  was  legal, 
because  he  was  selling  the  produce  of  his  own  farm,  and 
therefore  was  exempted  from  license  by  the  terms  of  the  ordi- 
nance, which  exempted  "farmers  and  gardeners  selling  the 
produce  of  their  own  farms  or  crops."  If  this  be  true,  he  was 
not  first  required  to  take  out  a  license,  and  if  he  had  not 
taken  out  a  license  and  had  been  sued  for  the  penalty,  this 
would  have  been  a  complete  defence.  Having  elected  to  take 
out  the  license  rather  than  submit  to  suit,  he  cannot  test  the 
legality  of  the  fee  imposed  in  this  way.  He  could  have  sub- 
mitted to  a  prosecution  for  the  penalty,  and,  if  it  had  been 
imposed,  removed  the  proceeding  in  which  it  was  imposed 
into  this  court,  and  have  determined  that  question  in  that 
way. 

There  being  no  ground  for  the  allowance  of  the  writ  in 
this  case,  the  rule  to  show  cause  is  dismissed  and  the  writ 
denied. 


NEW  AUDITORIUM  PIER  COMPANY.  PROSECUTOR,  v.  TAX- 
ING DISTRICT  OF  ATLANTIC  CITY,  &c. 

Argued  November  7,  1906 — Decided  February  25,  1907. 

A  pensonal  covenant  in  a  lease  that  the  lessee  will  pay  the  taxes 
assessed  against  the  property  of  the  lessor  mentioned  in  the  lease 
does  not,  as  between  the  taxing  district  and  the  lessee,  make  the 
lessee  the  owner  or  taxpayer  within  the  meaning  of  the  Gen- 
eral T*ix  act,  approved  April  8th,  1903,  and  hence  entitle  him  to 
notice  of  proceedings  by  the  owner  to  apportion  taxes  upon  the 
leased  property  and  other  property  of  the  lessor  and  owner. 
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On  certiorari. 

Before  Justices  Fort,  Pitney  and  Reed. 
For  the  prosecutor,  Bourgeois  &  Sooy, 
For  the  defendant,  John  C.  Reed. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  prosecutor  in  this  case  is  a  tenant  of  the 
Mary  A.  Riddle  Comj/any,  a  corporation.  The  Mary  A.  Rid- 
dle Company  is  the  owner  of  land  in  Atlantic  City  lying  in 
two  parcels,  one  on  the  inside  and  the  other  on  the  outside  of 
the  boardwalk. 

An  assessment  was  made  against  the  Mary  A.  Riddle  Com- 
pany in  a  lump  sum  on  the  entire  property.  A  petition  was 
presented  by  the  Mary  A.  Riddle  Company  to  the  commis- 
sioners of  appeal  in  cases  of  taxation,  against  the  single  assess- 
ment, and  a  request  for  the  division  of  such  assessment  upon 
the  several  parcels  made.  This  was  granted,  and  the  commis- 
sioners divided  the  assessment,  apportioning  it  on  the  separate 
tracts  owned  by  the  said  Mary  A.  Riddle  Company.  One  of 
the  tracts,  that  lying  outside  of  the  boardwalk,  was  leased  by 
the  Mary  A.  Riddle  Company  to  the  New  Auditorium  Pier 
Company,  the  prosecutor  in  this  case.  Among  the  other  cove- 
nants in  the  lease  was  the  following : 

*'And  the  said  party  of  the  second  part  [that  is,  the  Pier 
company]  does  hereby  covenant  and  agree  to  and  with  the  said 
party  of  the  first'  part  [that  is,  the  Riddle  company]  to  pay 
tlie  said  yearly  rental  in  manner  aforesaid,  and  to  pay  all  taxes 
levied  on  said  land  or  buildings  that  may  be  erected  thereon, 
and  at  the  expiration  of  said  term  to  yield  up  and  surrender 
the  possession  thereof  to  the  said  party  of  the  first  part." 

The  prosecutors  seek  to  have  this  tax  set  aside  because,  they 
say,  no  notice  was  given  to  them  of  the  levying  of  the  tax. 
They  admit  that  notice  was  given  to  the  Mary  A.  Riddle  Com- 
pany, who  was  the  owner  of  the  property,  and  that  the 
apportionment  and  division  of  the  tax  was  made  upon  the 
petition  of  the  owner. 
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The  twenty-seventh  section  of  the  General  Tax  act  of  1903 
(Pamph,  L.,  p.  411)  provides  for  the  meeting  of  the  commis- 
sioners of  appeal  to  hear  complaints  and  review  taxes  and  for 
the  bringing  before  them  of  the  assessment  lists  and  for  action 
on  any  assessment,  at  the  request  of  any  taxpayer,  and  upon 
such  request  to  apportion  the  assessment  and  taxes  fairly 
among  separate  and  distinct  parcels  of  his  property.  In  the 
case  before  us  this  provision  of  the  statute  seems  to  have  been 
pursued  with  strictness.  In  fact,  no  question  is  made  as  to 
that,  or  that  the  owner  or  the  taxpayer  had  the  notice  required 
by  statute.  The  prosecutor  in  this  case  cannot  be  deemed  to 
be  the  taxpayer.  His  covenant  to  pay  taxes  is  a  personal  one. 
The  tax  was  rightly  levied  against  the  Mary  A.  Riddle  Com- 
pany, and  as  to  the  city  the  Mary  A.  Riddle  Company  was  the 
taxpayer.  That  company  only  could  apply  for  an  apportion- 
ment as  was  done  in  this  ease,  and  that  company  only  could 
appeal  from  the  tax  imposed  upon  the  property. 

In  our  view,  the  prosecutor  in  this  case  is  without  standing 
to  prosecute  this  writ,  and  it  is  dismissed,  with  costs. 


LOUIS  T.  BRYANT,  COMMISSIONER,  &c..  PLAINTIFF  AND 
APPELLANT,  v.  GEORGE  MANDEL.  DEFENDANT  AND 
APPELLEE. 

Argued  November  6,  1906 — Decided  February  25,  1907. 

It  is  no  defence,  in  an  action  to  recover  a  penalty  under  the  act  ap- 
proved March  24th,  1904,  which  makes  it  unlawful  to  employ  a 
child  under  fourteen  years  of  age  in  any  place  where  the  manu- 
facture of  goods  of  any  kind  is  carried  on,  to  prove  that  before 
employing  a  native-born  child  under  such  age  an  affidavit  of  a 
parent  of  such  child  was  first  filed  with  the  employer  setting 
forth  that  such  child  was  above  such  age.  To  make  the  affidavit 
provided  for  by  the  statute  available  in  justification  of  such  em- 
ployment, it  must  be  accompanied  by  the  certificate  or  certificates 
required  by  the  statute,  and  to  make  out  a  defence,  it  must  also 
be  proven  that  correct  copies  of  all  "papers,  certificates,  passports 
and  affidavits  so  filed  relating  to  such  employment  were  mailed. 

Vol.  xlv.  20 
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postage  prepaid,  to  the  department  having  charge  of  the  enforce- 
ment of  the  said  act  within  twenty-four  hours  after  the  same 
were  filed  with  the  person  so  employing  such  child. 


On  appeal  from  the  Hqboken  District  Court. 

Before  Justices  Fort,  Pitney  and  Reed. 

For  the  appellant,  Robert  H,  McCarter,  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  suit  is  brought  to  recover  a  penalty  for  a 
violation  of  the  provisions  of  "An  act  regulating  the  age, 
employment,  safety,  health  and  work  hours  of  persons,  em- 
ployes and  operatives  in  factories,  workshops,  mills,  and  all 
places  where  the  manufacture  of  goods  of  any  kind  is  carried 
on,  and  to  establish  a  department  for  the  enforcement 
thereof,"  approved  March  24th,  1904.    Pamph.  L„  p.  152. 

The  first  section  of  this  act  provides  that  no  child  under 
the  age  of  fourteen  years  shall  be  employed,  allowed  or  per- 
mitted to  work  in  any  factory,  workshop,  mill  or  place  where 
the  manufacture  of  goods  of  any  kind  is  carried  on,  and  any 
corporation,  firm,  individual,  parents  or  custodian  of  any 
child  who  shall  violate  any  of  the  provisions  of  this  act  shall 
be  liable  to  a  penalty  of  $50  for  each  offence. 

On  the  trial  of  this  cause  it  was  proven  that  the  defendant 
had  employed  in  his  factory  one  Frederic  Gardo,  a  child  under 
the  age  of  fourteen  years. 

On  plaintiff^s  case,  and  against  his  objection,  the  defendant 
was  allowed  to  put  in  evidence  the  following  aflfidavit,  made 
by  Eugenia  Gardo,  the  mother  of  the  said  Frederic  Gardo  : 

"State  of  New  Jersey,  ) 
"County  of  Hudson,    j 

"Eugenia  Gardo,  being  duly  sworn,  upon  oath  says  that 
Frederic  Gardo,  who  resides  at  No.  212  Boulevard  street,  in 
the  city  or  town  of  West  Hoboken,  in  the  county  Hudson, 
was  born  in  the  city  of  Jersey  City,  in  the  county  of  Hudson 
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and  State  of  New  Jersey,  on  the  23d  day  of  August,  in  the 
yen  1891 ;  that  the  father  of  said  boy  was  John  Gardo,  and 
that  the  maiden  name  of  his  mother  was  Eugenia  Gromest; 
that  the  said  boy  attends  the  church  known  as  Saint  MichaeU, 
situate  at  West  Hoboten,  and  was  baptized  in  the  church  or 
parish  of  Saint  Josephs  at  the  age  of  June  25th,  1893,  situate 
in  the  city  or  town  of  West  Hoboken,  in  the  county  of  Hudson 
and  State  of  New  Jersey;  that  he  last  attended  the  school 
known  as  Saint  Michaels,  in  the  city  or  town  of  West  Ho- 
boken, in  the  county  of  Hudson,  in  the  State  of  New  Jersey. 

"Eugenia  Gardo. 

"Sworn  and  subscribed  before  me  this  day  of 

,  A.  D. ." 


And  it  was  shown  that  such  affidavit  was  in  the  possession 
of  the  defendant  in  his  factory,  and  was  so  in  his  possession 
at  the  time  he  employed  the  said  Frederic  Gardo. 

The  third  section  of  the  statute  above  referred  to  provides 
that  if,  at  the  time  of  the  employment  of  the  child,  when  the 
child  is  native-born,  an  affidavit,  made  by  a  parent  of  the 
child  before  some  officer  authorized  by  law  to  take  affidavits, 
setting  forth  the  name  of  the  child,  his  residence  and  street 
number :  place  where  and  year  and  month  when  born ;  name 
of  father;  maiden  name  of  mother;  church  attended,  if  any; 
school  last  attended,  and  when,  if  any,  and  where  the  church 
and  school  are  situated ;  if  the  child  was  baptized ;  name  and 
location  of  the  church  or  parish  in  which  such  baptism  took 
place,  and,  in  addition  thereto,  there  shall  accompany  such 
affidavit  a  transcript  of  the  record  of  the  child's  birth,  duly 
attested  by  an  officer  having  by  law  authority  to  keep  records 
of  births  in  the  state,  county,  town  or  city  in  which  the  child 
was  bom,  that  such  affidavit  and  certificate  shall  be  conclu- 
sive evidence  of  the  age  of  the  child  in  any  suit  against  an 
employer  for  violation  of  section  1  of  the  act.  But  there  is  a 
proviso  to  the  act,  as  follows :  "provided,  however,  that  cor- 
rect copies  of  all  papers,  certificates,  passports  and  affidavits 
relating  to  such  employment  shall  be  mailed,  postage  pre- 
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paid,  to  the  department  having  charge  of  the  enforcement  of 
this  act  at  Trenton,  New  Jersey,  within  twenty-four  hours 
after  the  same  are  filed,  together  with  a  statement  of  the  legal 
name  of  the  person,  firm  or  corporation  employing  such 
child." 

There  was  no  proof  in  the  case  that  correct  copies  of  the 
afiidavit  and  certificate  above  referred  to  were  mailed  as  re- 
quired by  this  proviso,  and  there  was  no  claim  or  pretence 
that  the  same  had  been  done. 

The  aflQdavit,  therefore,  was  for  two  reasons  not  a  defence 
to  the  action,  and  did  not,  therefore,  justify  the  nonsuit. 
First,  because  there  was  not  shown  to  have  been  any  transcript 
of  the  record  of  the  child's  birth,  which  accompanied  the  aflS- 
davit  in  evidence,  when  it  was  filed  with  the  defendant,  or 
second,  because  there  was  no  proof  of  the  mailing  of  copies  of 
the  affidavit  and  other  papers  as  filed  with  the  defendant,  as 
required  by  the  statute. 

Under  the  proof  in  the  case,  when  the  nonsuit  was  granted, 
the  plaintiff^s  right  to  recover  the  penalty  was  clear. 

The  judgment  of  nonsuit  is  set  aside,  with  directions  that 
the  case  be  remitted  to  the  District  Court  for  a  new  trial. 


LOUIS  LEWIS  ET  AL.,  PROSECUTORS,  v.  THE  MAYOR  AND 
COMMON  COUNCIL  OF  THE  CITY  OF  NEWARK  ET  AL. 

Argued  December  12,  1906 — Decided  March  9,  1907. 

1.  Certiorari  is  the  proper  remedy  for  testing  the  vaUdity  of  an  ordi- 
nance, resolution  or  motion  adopted  by  a  municipal  body,  although 
the  action  under  review  may  affect,  coHateraUy,  the  right  to  an 
office. 

2.  A  genera]  act  relative  to  municipalities,  passed  in  pursuance  of 
article  4,  section  7,  paragraph  11,  of  the  state  constitution,  will 
repeal  all  inconsistent  provisions  in  municipal  charters  whether 
there  are  words  of  express  repeal  or  not. 

'i\  What  publication  requisite  before  an  ordinance  becomes  operative 
in  the  city  of  Newark. 


Digitized  by  VjOOQIC 


PEBRUAEY  TEEM,  1907.  309 


45  Vroom,  Lewis  v.  Newark. 


On  certiorari. 

Before  Justices  Fort,  Pitney  and  Reed. 

For  the  prosecutors,  Frederick  T.  Johnson. 

For  the  defendants.  Chandler  W.  Riker  and  Joseph  L. 
Mvnn. 

The  opinion  of  the  court  was  delivered  by 

FoRT^  J.  The  writ  in  this  case  brings  up  two  matters  of 
municipal  action  of  the  common  council  of  the  city  of  New- 
ark for  review : 

First.  The  passage  of  an  ordinance  to  divide  the  city  into 
wards,  and  to  increase  the  number  of  wards  to  sixteen. 

Second.  A  motion,  so  called,  passed  December  3d,  1906, 
as  follows :  "Moved.  That  Reuben  Odel  be  elected  freeholder 
to  represent  the  Sixteenth  ward  of  the  city  of  Newark,  to 
fill  vacancy." 

The  ordinance  was  adopted  November  30th,  1906,  and  ap- 
proved by  the  mayor  upon  the  same  day.  The  return  shows 
that  the  ordinance  was  introduced  on  November  30th,  and, 
under   suspension   of   the  rules,   given   three   readings  and 


The  power  of  the  common  council  to  pass  an  ordinance  for 
the  division  of  the  citj'  into  wards,  and  increasing  the  num- 
ber of  wards  to  sixteen,  is  not  questioned.  The  authority  is 
expressly  conferred  by  statute.    Pamph.  L.  1895,  p.  311. 

The  authority  to  adopt  the  motion  of  December  3d,  1906, 
to  elect  Mr.  Odel  to  the  office  of  freeholder,  depended  upon 
the  existence  of  at  least  two  basal  facts,  namely — first,  that 
the  ordinance  passed  November  30th,  1906,  was  in  force  on 
December  3d,  1906;  and  second,  that  it  had  created  a  va- 
cancy. If  for  any  reason  it  had  not  become  operative  on 
December  3d,  of  course  there  was  no  vacancy  to  fill,  because 
there  was  no  office  existent  to  be  vacant  The  office  of  free- 
holder from  the  Sixteenth  ward  was  created  by  the  ordinance 
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of  Xovember  30th,  1906,  and  had  no  legal  existence  until  and 
after  said  ordinance  became  operative. 

It  is  contended  that  the  ordinance  of  November  30th, 
1906,  was  not  in  force  on  December  3d,  1906,  because  it  had 
not  been  published  as  required  by  law,  to  be  operative  on 
that  date. 

By  the  charter  of  the  city  of  Newark,  passed  in  1836 
(PampJi.  L.,  p.  185,  §  14),  it  is  provided  that  before  any 
ordinance  shall  take  effect  it  shall  be  published  for  twenty 
days  after  its  approval  in  two  daily,  newspapers  printed  and 
published  in  the  city. 

In  1871  {Pamph.  L.,  p.  GOO),  the  charter  was  amended  to 
require  publication  for  ten  days  only. 

In  1881  {Pamph,  L.,  p,  295),  an  act  was  passed  entitled 
"An  act  concerning  the  publication  of  ordinances,  financial 
statements  and  other  public  notices.''  By  the  first  section  of 
this  act  it  is  provided  that  "In  all  cities  of  this  state  the  ordi- 
nances passed  by  the  city  councils  thereof  shall  be  published 
in  at  least  one  newspaper  printed  and  published  in  the  city 
affected  by  said  ordinance,  for  ai  least  two  insertions,  before 
said  ordinance  shall  become  operative  and  binding."  It  needs 
no  argument  to  show  that  under  this  section,  if  it  applies, 
there  must  be  two  insertions  in  the  same  newspaper. 

We  are  unable  to  escape  the  conclusion  that  this  law  is 
applicable  to  Newark,  and  if  it  is,  the  ordinance  creating 
the  Sixteenth  ward  in  Newark  was  not  in  force  at  the  time 
that  the  motion  was  adopted  appointing  Odel  a  freeholder 
to  fill  the  vacancy  in  that  office  which  would  exist  when  the 
Sixteenth  ward  was  established,  conceding  that  the  creation 
of  a  ward  would  of  itself  create  such  a  vacancy.  The  testi- 
mony of  the  city  clerk,  Mr.  Connolly,  at  pages  15  and  17 
of  Book  1,  makes  it  clear  that  this  ordinance  was  not  pub- 
lislied  by  two  insertions  in  any  newspaper  except  the  "Newark 
Morning  Star."  It  was  published  in  the  "Newark  Morning 
Star"  on  Saturday  and  Monday  mornings,  December  1st 
and  3d,  1906,  and  if  this  newspaper  were  one  in  which  such 
publications  could  be  legally  made  under  the  statute  it  might 
be  sufficient;  but  the  third  section  of  the  act  of' 1881  declares 
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that  the  newspapers  publishing  such  ordinances  shall  have 
been  published  for  a  period  of  two  years  before  any  such 
publication  can  be  legally  made  therein. 

By  an  act  passed  in  1895,  which  relates  by  its  title  and  in 
the  body  of  the  act  to  the  publication  of  ordinances  in  cities  of 
the  first  class  only  (Pamph,  L,,  p.  773),  it  is  enacted  that  "It 
shall  not  be  necessary  in  any  city-  of  the  first  class  to  publish 
any  ordinance  ♦  ♦  ♦  now  required  by  law  to  be  pub- 
lished in  any  newspapers,  to  hereafter  publish  such  ordinances 
*  *  *  for  a  longer  space  than  five  days,  nor  for  more 
than  five  insertions  in  the  daily  official  newspapers  of  such 
city."  This  act,  however,  we  do  not  think  requires  any  publi- 
cation to  be  made  in  excess  of  two  insertions,  in  cases  of  ordi- 
nances, a&  provided  by  the  act  of  1881,  but  is  only  a  limitation 
upon  existing  statutes  which  may  require  even  more  than  five 
days'  publication. 

The  act  of  1895  would,  undoubtedly,  if  the  act  of  1881  did 
not  exist,  reduce  the  ten  days'  publication  required  by  the  act 
of  1871  to  five  days  or  five  insertions.  But  what  the  real 
effect  of  the  act  of  1895  may  be  is  immaterial  in  this  case,  if 
the  act  of  1881  as  a  matter  of  fact  has  not  been  complied  with. 

By  an  act  entitled  "An  act  deterjnining  what  newspapers 
shall  be  qualified  to  publish  legal  notices  and  proceedings," 
passed  June  13th,  1895  (Pamph.  L.,  p.  803),  it  is  provided 
that  all  newspapers  printed  in  the  English  language,  and  regu- 
larly printed  and  published  in  this  state  at  least  once  a  week, 
and  which  shall  have  been  so  printed  and  published  for  at 
least  one  year  continuously,  shall  be  qualified  to  publish  all 
legal  notices  and  advertisements  of  whatever  nature,  required 
to  be  published  by  any  local  government  or  by  any  officer  or 
board  or  commission.  This  act  imdoubtedly  reduces  the  two 
years  of  continuous  publication  in  the  act  of  1881  to  one  year, 
but  we  are  unable  to  find  any  other  modifications  in  the 
statutes,  and  our  conclusion  is  that  to  make  a  legal  publication 
of  ordinances  in  cities  of  the  first  class,  the  newspaper  must  be 
published  in  the  English  language,  continuously,  for  a  period 
of  one  year  prior  to  the  publication,  in  order  that  the  two  in- 
sertions published  in  it  shall  give  effect  to  the  ordinance. 


Digitized  by  VjOOQIC 


312  NEW  JEKSEY  SUPREME  COURT. 

Lewis  V.  Newark.  74  N*  J-  L, 

The  ^Morning  Star'^  had  only  be«Q  published  at  the  time 
of  the  publication  of  the  ordinance  in  question  for  about 
two  months.  The  suggestion  is  that  it  is  published  by  the 
"Newark  Advertiser''  as  a  morning  edition  of  that  paper,  and 
there  is  testimony  on  that  question,  but,  clearly,  such  a  view 
cannot  be  sustained.  The  titles  are  different  and  the  news- 
papers are  unquestionably  separate  and  distinct  within  the 
contemplation  of  the  laws  governing  the  publication  of  ordi- 
nances above  cited. 

It  is  suggested  on  the  brief  that  the  first  section  of  the  act 
of  1881  is  unconstitutional,  in  that  the  body  of  the  act  is  not 
as  broad  as  its  title.  The  title  is:  "An  act  concerning  the 
publication  of  ordinances,  financial  statements  and  other  pub- 
lic notices,"  and  the  first  section  is  that,  in  all  cities  of  this 
state,  the  ordinances,  &c.,  shall  be  published,  &c.  We  do  not 
think  that  this  section  is  imconstitutional  for  the  reason 
urged,  even  under  the  opinion  in  the  case  of  Beverly  v.  Wain, 
28  Vroom  143,  and  as  that  case  was  distinguished  by  the 
Court  of  Errors  and  Appeals  in  Johnson  v.  Asbury  Park,  31 
Id.  427  (at  p.  432),  we  are  clear  that  this  act  is  not  unconsti- 
tutional. Nor  is  it  unconstitutional  within  the  principle 
stated  in  Coutieri  v.  New  Brunswick,  16  Id,  58. 

That  the  act  of  1881  repeals  the  provisions  of  the  charter  of 
the  city  of  Newark  on  the  same  subject  is  clear — first,  on  the 
ground  that  it  is  a  repealer  by  implication,  under  the  rule 
stated  in  the  case  of  Morris  and  Essex  Railroad  Co.  v.  Com- 
missioners  of  Railroad  Taxation,  8  Vroom  228,  and  second, 
expressly,  as  we  think,  under  the  decision  of  the  Court  of 
Errors  and  Appeals  in  Haynes  v.  Cape  May,  23  Id.  180, 
wherein  it  is  held  that  general  statutes  relative  to  municipali- 
ties passed  in  pursuance  of  article  4,  section  7,  paragraph  11, 
of  the  state  constitution,  will  repeal  all  inconsistent  provisions 
in  city  charters,  whether  there  are  words  of  express  repeal  or 
not.  That  case  holds  that  general  statutes  dealing  with  the 
subject-matter  of  a  prior  special  law  will  be  considered  as 
evincing  a  legislative  intent  to  supersede  them,  and  thus  will 
abrogate  and  annul  them. 

There  being  no  Sixteenth  ward  in  the  city  of  Newark  in 
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legal  existence  on  December  3d,  1906,  there  was  no  vacancy 
in  the  office  of  freeholder  to  fill,  and  hence  no  power  in  the 
council,  at  the  time,  to  adopt  a  motion  to  elect  or  appoint  any 
person  to  fill  it.    State  v.  Jersey  City,  5  Dutcher  170. 

This  leaves  but  a  single  question  to  be  considered,  viz.,  can 
this  matter  be  inquired  into  on  certiorari?  It  is  contended 
that  it  cannot,  because  it  involves  the  title  of  Odel  to  the 
office  of  chosen  freeholder,  and  that  that  can  only  be  in- 
quired into  upon  quo  warranto, 

Wc  do  not  think  the  proceeding  does  involve  the  title  to 
office.  The  prosecutors,  as  citizens  and  taxpayers,  seek  to 
set  aside  what  they  allege  to  be  illegal  municipal  action.  They 
do  not  directly  attack  Mr.  OdeFs  title  to  an  office  in  the  pos- 
session and  user  of  which  he  actually  is. 

In  Uaines  v.  Freeholders,  18  Vroom  454,  Mr.  Justice  Scud- 

der  says:     "There  must  be  a  user  as  well  as  a  claim  of  a 

franchise  to  foimd   an   application   for  an   information   in 

^nature  of  a  qtto  warranto"  citing  Rex  v.  Whitwell,  5  T.  R. 

84 ;    Updegraif  v.  Crans,  47  Pa,  St.  103. 

But  the  same  learned  justice  also  says,  in  that  case,  that 
"collateral  questions  affecting  the  right  to  an  office  may  be 
sometimes  raised,  either  by  certiorari  or  mandamus,  in  test- 
ing the  validity  of  the  ordinances  and  resolutions  of  mu- 
nicipal bodies,  as  in  O'Donnell  v.  Dusman,  10  Vroom  677, 
and  Trowbridge  v.  Newark,  17  Id,  140.'' 

In  Fitzgerald  v.  New  Brunswick,  18  Vroom  479,  proceed- 
ings were  aUowed  to  test  the  validity  of  the  action  of  the 
common  council  in  declaring  vacant  the  office  of  chief  of 
police  and  patrolmen  of  the  city  of  New  Brunswick  and  ap- 
pointing another  chief  and  other  patrolmen  to  fill  their 
places.  Both  resolutions  were  brought  up  on  certiorari  and 
both  resolutions  were  vacated. 

On  error  in  the  Court  of  Errors  and  Appeals  in  that  case 
it  was  vigorously  contended  that  certiorari  would  not  lie,  and 
a  full  discussion  on  the  question  will  be  found  in  the  briefs 
of  counsel,  in  19  Vroom,  at  pp,  4*58  and  471.  It  is  true  that 
Chief  Justice  Beasley,  in  his  opinion  in  that  case,  does  not 
discuss  the  question  of  whether  certiorari  will  lie,  but  he 
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does  sty:  **Othcr  objections  taken  in  the  brief  of  counsel 
have  been  duly  considered,  but  being  deemed  plainly  unsus- 
tainable., their  discussion  seems  unnecessary/'  Fitzgerald  v. 
New  Brunswick,  19  Vroom  (at  p.  489).  And  a  statement  of 
that  kind  by  that  distinguished  and  careful  jurist  shows  they 
were  considered  and  deemed  without  force. 

In  the  case  before  us,  even  if  the  offifte  had  been  found 
to  legally  exist  at  the  time  the  motion  appointing-  Odel  was 
adopted,  there  was  no  incumbent  against  whom  Odel  could 
commence  quo  warranto  proceedings,  and  we  think  that  Odel, 
by  taking  the  oath  of  oflfice  and  attempting  to  meet  with  less 
than  a  quorum  of  others,  claiming  to  be  freeholders,  was  not 
in  the  possession  and  user  of  the  office  of  chosen  freeholder 
in  such  a  sense  as  to  make  it  proper  to  institute  quo  warranto 
proceedings  against  him.  But,  whether  such  proceedings 
could  have  been  instituted  against  him  or  not,  upon  his  tak- 
ing the  oath  of  office,  is  not  a  proper  matter  for  discussion 
here,  nor  is  it  necessary  for  us  to  consider  it.  ^ 

The  question  of  Odel's  title  is  merely  collateral  to  the  issue ' 
here  for  determination.  We  have  to  do  with  the  legality 
and  right  of  the  council  to  pass  the  ordinance  and  motion 
only.  The  authority  to  pass  the  ordinance  isnot  questioned; 
the  power  to  adopt  the  motion  at  the  time  they  did  was 
clearly  not  existing  in  the  common  council.  The  writ  here 
seeks  to  vacate  this  illegal  exercise  of  authority,  and  we  think 
that  is  within  the  power  of  the  court  on  certiorari. 

In  reaching  this  result,  we  have  not  overlooked  the  ques- 
tion raised  by  the  prosecutor  as  to  whether  a  vacancy  can 
exist  in  the  Sixteenth  ward,  as  created  by  the  ordinance 
of  November  30th,  which  can  be  filled,  either  by  election  or 
appointment,  prior  to  the  expiration  of  the  term  of  the 
chosen  freeholders  elected  in  the  territory  of  which  the  Six- 
teenth ward  was  a  part  at  the  time  of  the  election  of  chosen 
freeholders,  in  November,  1906.  Vander  Bach  v.  Chosen 
Freeholders,  M  Vroom  523.  Xor  have  we  deemed  it  neces- 
sary in  this  case  to  determine  the  controverted  question  as 
to  the  beginning  of  the  term  of  chosen  freeholders  in  counties 
of  the  first  class,  in  a  proceeding  challenging  only  the  power 
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of  the  common  council  of  the  city  of  Newark  to  fill  vacancies 
in  that  board.  Xor  has  it  been  thought  necessary,  under  the 
result  here  reached,  to  pass  upon  the  question  of  whether  the 
ordinance  of  Xovember  30th  was  one  involving  the  expendi- 
ture of  money  within  the  provision  of  the  city  charter  re- 
quiring publication  of  such  ordinances  between  their  second 
and  third  reading.  Having  found  that  the  motion  to  appoint 
Odel  w'aa  void,  even  conceding  the  ordinance  valid,  it  ]>ecome8 
unnecessary  to  pass  upon  these  several  questions,  which  could 
only  affect  the  legality  of  the  ordinance  itself. 

As  to  the  defendant  the  Board  of  Chosen  Freeholders  of 
Essex  County,  they  being  neither  a  proper  nor  necessary  party 
to  the  proceeding,  the  writ  is  dismissed. 

As  to  the  other  defendant,  the  action  of  the  mayor  and 
common  council  of  the  city  of  Newark,  in  passing  the  ordi- 
nance of  November  30th,  1906,  is  not  passed  upon,  but  the 
motion  of  December  3d,  1906,  having  been  illegally  adopted 
before  the  ordinance  of  November  30th,  1906,  was  operative 
to  create  any  office  under  it,  the  same  is  vacated  and  set  aside. 

None  of  the  parties  will  be  allowed  costs  as  against  the 
other. 


IN  THE  MATTER  OF  THE  ELECTION  OF  DIRECTORS  OF 
THE  UNITED  STATES  CAST  IRON  PIPE  AND  FOUNDRY 
COMPANY. 

Argued   November  20,   1906— Decided  February  25.   1907. 

When  a  corporation  keeps  no  transfer  book  for  the  transfer  of  its 
capital  stock,  other  than  its  certificate  of  stock  book,  and  such 
certificate  of  stock  book  is  in  fact  used  as  its  transfer  book  in 
recording  the  evidence  of  the  transfer  of  shares  of  its  capital 
stock  from  one  stockholder  to  another — Held^  that  if  such  certifi- 
cate book,  thus  tised  as  a  transfer  book,  be  present  at  the  place 
.  and  time  of  electing  directors,  together  with  all  other  books  and 
stockholders*  lists  required  by. the  thirty-third  section  of  *'An  act 
concerning  corporations,"  approved  April  2l8t,  1896  (Pamph.  L., 
p.  277),  the  directors  then  in  oflSce  are  not  ineligible  to  re-election 
aR  directors  at  such  election. 
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Application,  under  the  forty-second  section  of  the  Corpo- 
ration act,  for  a  summary  review  of  the  election  of  directors. 

Before  Justices  Fort,  Pitney  and  Reed. 

For  the  application,  Joseph  H,  Gaskill  and  Frank  S.  Kat- 
zenbach,  Jr. 

Contra,  Lindabury,  Deptie  i&  Faulks, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  petition  in  this  case  is  filed  under  the  forty- 
fourth  section  of  our  Corporation  act.  Dill.  Corp.  76.  It 
seeks  to  have  an  election  of  directors  of  the  United  States 
Cast  Iron  Pipe  and  Foundry  Company,  held  on  the  27th  of 
June,  1906,  set  aside  and  a  new  election  ordered  under  the 
statute. 

The  chief  allegation  in  the  petition  is  that  the  directors 
elected  were  ineligible  to  election  because  of  the  failure  on 
the  part  of  the  corporation  to  comply  with  the  thirty-third 
section  of  the  Corporation  act.  Dill.  Corp.  64.  This  section 
provides  as  follows : 

"Every  corporation  shall  keep  at  its  principal  and  regis- 
tered office  in  this  state  the  transfer  books  in  which  the 
transfer  of  stock  shall  be  registered,  and  the  stock  books 
which  shall  contain  the  name  and  address  of  the  stockholders, 
number  of  shares  held  by  them,  respectively,  which  shall  at 
all  times  during  the  usual  hour  of  business  be  open  to  the 
examination  of  every  stockholder."  This  section  then  pro- 
ceeds to  provide  that  the  directors  shall  cause  the  secretary  of 
the  company,  or  other  officer  to  be  designated  by  them,  to 
make,  at  least  ten  days  before  an  election,  a  full,  true  and 
complete  list,  in  alphabetical  order,  of  all  the  stockholders 
entitled  to  vote  at  such  election,  with  their  residence  and  the 
number  of  shares  held  by  each.  This  list  is  required  to  be 
kept  at  the  principal  and  registered  office  open  to  the  exami- 
nation of  stockholders  for  the  ten  days  aforesaid,  and  if  fail- 
ure in  this  re«pect  is  made  by  any  officer  having  charge  of  the 
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books,  there  is  a  forfeiture  for  such  offence  of  $200,  and  the 
statute  then  proceeds  to  enact  as  follows : 

"The  books  aforesaid  shall  be  the  only  evidence  as  to  who 
are  stockholders  entitled  to  examine  such  books  or  list  and  to 
vote  at  such  election ;  and  the  board  of  directors  shall  produce 
at  the  time  and  place  of  such  election  such  books  and  list, 
there  to  remain  during  the  election,  and  the  neglect  or  refusal 
of  said  directors  to  produce  the  same  shall  render  them  in- 
eligible to  any  office  at  such  election."  Pamph.  L.  1896,  §  33, 
p.  288. 

The  proof  in  this  case  shows  that  the  stockholders'  list  was 
made,  but  that  it  was  not  on  file  in  the  home  office  of  the 
company  at  the  city  of  Burlington  for  the  ten  days  before  the 
election,  but  only  for  six  days,  but  it  is  undisputed  that  it  was 
at  the  home  office  when  the  election  was  held  on  the  27th  of 
June,  1906. 

The  proof  also  shows  that  the  company  keeps  a  stock  book, 
or  a  stock  ledger,  as  it  is  called,  in  which  the  names  and 
addresses  of  the  stockholders,  and  the  number  of  shares  held 
by  them,  respectively,  is  contained. 

It  also  appears  that  no  transfer  book,  as  distinguished  from 
the  certificate  of  stock  book  and  the  stock  ledger,  is  kept. 

The  only  books  kept  by  the  company,  as  shown  by  the  proof, 
are  the  certificate  book,  which  shows  all  the  transfers  of  stock 
made  by  the  company,  and  the  stock  ledger,  as  herein  de- 
scribed. 

So  that  upon  the  day  of  election  there  was  at  Burlington, 
at  the  home  office  where  the  election  of  directors  was  held,  all 
the  books  kept  by  the  corporation  with  relation  to  the  transfer 
of  stock,  and  they  were  all  open  to  the  inspection  of  all  the 
stockholders,  and  there  was  there  at  such  election  as  well  a 
list  of  stockholders,  in  alphabetical  order,  entitled  to  vote  at 
such  election. 

The  only  question  for  our  determination  on  this  state  of 
facts  is  whether  the  directors  elected  at  the  election,  who  were 
the  directors  who  had  previously  acted  and  under  whose  con- 
trol the  books  and  papers  were  kept,  were  eligible  to  be 
elected. 
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There  is  nothing  in  the  Corporation  act  that  requires  any 
particular  form  of  stock  transfer  book  shall  be  kept  other 
than  the  requirement  that  the  books  of  any  corporation  in 
which  the  transfer  of  stock  shall  be  registered  shall  be  pro- 
duced at  the  election,  there  to  remain  during  the  election. 

In  view  of  the  proof  that  the  preservation  of  the  original 
transfers  in  the  stock  certificate  book  renders  that  book  the 
book  in  which  the  transfers  of  stock  are  registered  within  the 
meaning  of  section  33  of  the  Corporation  act,  we  think  that 
the  statute  in  this  ease  was  complied  with.  If  a  stock  transfer 
book  is  kept  other  than  the  certificate  book,  it  is  only  for  the 
purpose  of  preserving  in  one  book  the  original  evidence  of 
transfers,  or  possibly  the  secondary  evidence  thereof. 

The  purpose  of  requiring  the  transfer  book  to  be  present  at 
the  election  undoubtedly  is  that  the  inspectors  of  the  election 
may  have  at  hand  the  original  evidence  of  stock  transfers  in 
case  of  controversy  arising  out  of  the  record  upon  the  stock 
ledger.  This  is  evidenced  by  the  fortieth  section  of  the  Cor- 
poration act,  which  expressly  declares  that  in  case  the  right 
to  vote  upon  any  share  of  stock  shall  b«  questioned,  the  in- 
spectors shall  refer  to  the  stock  books,  and  in  case  of  dis- 
crepancy between  the  books,  the  transfer  book  shall  control 
and  determine  who  are  entitled  to  vote. 

If  the  transfer  book  is  to  be  considered  better  evidence  than 
the  stock  ledger,  then  when  the  certificate  book  is  used  as  a 
transfer  book  and  all  transfers  of  stock  are  made  upon  a  sur- 
render of  the  certificate  and  an  endorsement  of  the  transfer 
of  the  same  thereon,  then  the  very  best  evidence  of  such  trans- 
fer is  the  certificate  itself,  with  its  endorsements. 

By  the  forty-second  section  of  the  Corporation  act,  under 
which  this  proceeding  is  taken,  it  is  provided  that  the  court 
shall  inquire  into  the  cause  of  complaint  and  establish  the 
election  complained  of,  or  order  a  new  election,  or  make  such 
order  and  ^ive  such  relief  in  the  premises  as  right  and  justice 
may  require. 

On  the  whole  case  we  conclude  that  the  alphabetical  list  of 
stockholders  was  present,  the  stock  ledger  was  there,  and  that 
the  only  transfer  book  which  the  corporation  had  or  kept, 
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which  was  a  certificate  book,  was  also  there,  and  that  there 
was  no  such  failure  to  comply  with  the  thirty-third  section  of 
the  Corporation  act  as  would  make  the  directors  elected  at  the 
election  of  June  27th,  1906,  ineligible,  and  hence  the  election 
of  said  directors  is  established. 

The  petition  is  dismissed,  with  costs. 


WILLIAM    L.    PATON,    PLAINTIFF-RESPONDENT,    v.    JOHN 
DOYNE,   DEFENDANT-APPELLANT. 

Submitted  December  11,  1906— Decided  February  25,  1907. 

1.  Suit  may  be  maintained  in  a  District  Court  upon  each  of  several 
promissory  notes  which  are  past  due,  and  which  were  given  to 
the  same  person  by  the  defendant  at  different  times  and  in  inde- 
pendent transactions.  A  satisfied  judgment  in  a  suit  upon  one  of 
such  notes  will  not  be  a  bar  to  a  ^uit  against  the  same  defendant 
upon  another  of  such  notes  held  by  the  same  plaintiff,  although 
the  note  in  the  second  suit  was  past  due  at  the  time  of  the  insti- 
tution of  the  suit  in  which  the  judgment  was  satisfied. 

2.  The  waiver  provided  for  in  the  thirty-third  section  of  the  District 
Court  act,  where  the  claim  in  suit  exceeds  $900,  relates  only  to 
the  excess  on  the  particular  claim  in  suit. 


On  appeal  from  the  District  Court  of  the  city  of  Bayonne. 
Before  Justices  Fort,  Pitney  and  Reed. 
For  the  appellant,  Robeson  &  Demarest. 
For  the  respondent,  Clarence  Lyman. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  was  an  action  brought  upon  a  promissory 
note. 

The  defendant  made  five  promissory  notes  to  Henry  W. 
Peabody,  Jr.,  in  relation  to  five  separate  transactions  or  pur- 
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chases.  These  notes,  after  they  all  became  due,  were  pur- 
chased from  Peabody  &  Company,  at  one  time,  by  the  plaint- 
iff in  this  case,  who  gave  in  payment  therefor  his  check  for 
$1,270.03.  The  notes  were  of  the  date  and  amounts  follow- 
ing: 

"First  note,  February  5th,  1906,  $261.39;  when  payable. 
May  5th,  1906;  second  note,  March  24th,  1906,  $225;  when 
payable,  April  24th,  1906;  third  note,  March  29th,  1906, 
$268;  when  payable,  April  30th,  1906;  fourth  note,  March 
29th,  1906,  $190.64;  when  payable,  May  10th,  1906;  fifth 
note,  April  16th,  1906,  $388 ;  when  payable.  May  16th,  1906." 

This  suit  was  to  recover  the  second  of  these  notes  of  March 
24th,  1906,  for  $225,  which  fell  due  April  24th,  1906.  At  the 
same  time  the  suit  upon  this  note  was  instituted,  separate 
suits  were  instituted  upon  each  of  the  other  notes  in  question, 
and  on  the  same  day,  and  prior  to  the  judgment  upon  the  note 
in  suit,  a  judgment  was  entered  on  the  note,  dated  February 
5th,  1906,  for  $261.39,  and  inmiediately  upon  the  entry  of 
judgment  on  said  last-mentioned  note,  the  amount  of  such 
judgment  and  costs  was  paid  and  the  said  judgment  was  satis- 
fied of  record.  When  the  suit  upon  the  note  of  March  24th, 
1906,  for  $225,  which  was  the  note  in  this  suit,  now  here  on 
appeal,  was  tried,  it  was  moved  by  the  defendant's  attorney  for 
judgment  for  the  defendant  in  the  case  for  the  following 
reasons:  — 

1.  Because  the  plaintiff,  having  more  than  one  claim  against 
the  defendant  existing  and  suable  at  the  same  time  and  of  the 
same  general  nature,  ought  to  join  all  his  actions  in  one  in  a 
court  having  jurisdiction  of  an  amount  equal  to  the  sum  of  all 
the  claims. 

2.  Because  section  33  of  the  District  Court  act  bars  the 
recovery  of  more  than  $300  by  the  same  plaintiflE  against  the 
same  defendant  upon  claims  existing  at  the  time  of  commenc- 
ing the  suit. 

The  District  Court  refused  to  enter  judgment  for  the  de- 
fendant on  those  grounds,  and  directed  that  judgment  should 
be  entered  for  the  plaintiff. 

We  think  the  contention  of  the  defendant  in  this  case,  that 
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separate  suits  cannot  be  maintained  on  these  separate  notes, 
is  without  foundation.  These  several  notes  were  several  dis- 
tinct causes  of  action,  and  suit  will  lie  upon  each. 

All  claims  or  causes  of  action  arising  out  of  the  same  con- 
tract must  be  included  in  one  suit,  or  all  that  are  not  so  in- 
cluded will  be  deemed  to  be  waived.  But  this  rule  does  not 
apply  to  separate  notes  given  for  separate  sales  or  contracts. 
So  far  as  the  thirty-third  section  of  the  District  Court  act  is 
concerned,  the  waiver  provided  for  in  that  statute,  in  case  th**, 
claim  exceeds  $300,  is  a  waiver  of  such  excess  of  the  particul?.r 
claim  in  suit  which  exceeds  such  maximum  sum. 

Even  where  there  are  separate  suits  in  the  Supreme  Court 
upon  several  notes,  it  has  been  held  that  an  order  will  not  be 
made  that  these  suits  shall  be  consolidated,  unless  it  appears 
that  the  defence  upon  each  of  the  notes  is  the  same.  Worley 
v.  Glcntworth,  5  Ilalst.  241;  Thompson  v.  Shepherd,  9  Johns. 
262, 

The  judgment  of  the  District  Court  is  affirmed. 


HALSEY   ELECTRIC   (JENERATOR   COMPANY   v.   STATE 
BOARD  OF  ASSESSORS. 

Submitted  December  11.  1J)06 — Decided  February  25,  1907. 

To  entitle  a  corporation  to  the  exemption  from  the  franchise  tax  ou 
its  capital  stock  it  must  appear  that  at  least  fifty  per  centum  of 
its  capital  stock  issued  and  outstanding  is  invested  in  mining  or 
•  manufacturing  carried  on  in  this  state.  Simply  having  a  place 
leased  for  the  purpose  of  carrying  on  a  manufacturing  business, 
but  at  which  no  business  is  carried  on,  does  not  comply  with  the 
statute. 


On  certiorari  to  review  an  order  of  the  state  board  of 

» 

assessors  as  to  franchise  tax. 

Before  Justices  Fort,  Pitney  and  Reed. 
Vol.  xlv.  21 
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For  the  prosecutor,  Arthur  Lovell  and  Howard  H.  WU- 
Hams  (of  the  New  York  bar). 

For  the  defendant,  Bobert  H,  McCarter,  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  prosecutor  was  assessed  a  franchise  tax  for 
the  year  1904  of  one-tenth  of  one  per  cent,  on  $3,000,000,  of 
one-twentieth  of  one  per  cent,  on  $2,000,000  and  of  fifty 
cents  per  million  on  $5,000,000,  being  the  sum  of  $4,250  tax 
upon  its  entire  capital  stock  of  $10,000,000. 

This  assessment  was  objected  to  and  is  here  contested  be- 
cause it  is  alleged  that  the  prosecutor  has  at  least  fifty  per 
cent,  of  its  capital  stock  issued  and  outstanding  invested  in 
mining  or  manufacturing  carried  on  within  this  state,  thus 
being  entitled,  by  our  statute,  to  an  exemption  from  this  tax. 
Pamph,  L,  1901,  p.  33. 

An  examination  of  the  proof  in  this  case  leads  us  to  con- 
clude that  the  tax  was  rightly  imposed.  We  find,  from  the 
evidence,  that  there  is  not  at  least  fifty  per  centxmi  of  the 
capital  stock  of  the  prosecutor  represented  in  manufacturing 
in  this  state.  It  is  true  that  the  proof  shows  that  the  prose- 
cutor rented  a  place  at  No.  309  Pine  street,  in  Jersey  City, 
for  the  purpose  of  establishing  its  manufactory  prior  to  the 
levying  of  the  tax  under  review,  but  the  place  was  never  fitted 
up  and  never  occupied  in  any  sense  as  a  manuf actor}-,  nor  was 
any  manufacturing  of  any  kind  carried  on  thereat,  the  rea- 
sons given  being  that  the  place  rented  was  not  suited  to  their 
purposes,  and  hence  they  determined  to  purchase  property  for 
factory  purposes.  Subsequently  such  purchase  was  made, 
but  the  factory  thus  purchased  was  not  occupied  nor  was  any 
business  carried  on  in  it  at  the  time  fixed  by  statute  for  the 
levying  of  the  tax  imposed  on  the  franchise  in  this  case. 

There  is  no  ground  for  setting  aside  the  tax  in  this  case 
and  it  was  rightly  imposed.     The  tax  is  sustained. 
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MARIE  MASTERS  v.  SCOTT  CHAMPION  ET  AL. 

Submitted  December  6,  1906— Decided  February  25,  1907. 

1.  Is  ank  action  for  tort  against  a  constable  for  i*emoying  and  carry- 
ing away  certaiik  lumber  sold  by  him  at  constable^s  sale,  under 
execution  issued  out  of  m  ja«tice*s  court,  as  the  property  of  the 
defendants  in  execution,  it  appeariac  that  the  plaintiff  had  de- 
livered to  the  constable  before  the  day  of  sale  a  written  notice 
claiming  the  property  to  be  hers  and  not  the  pcoperty  of  the 
defendants  in  execution,  the  constable  adjourned  the  sala  for  ten 
days;  that  plaintiff  had  failed  to  apply  to  have  her  right  tried 
pursuant  to  section  62  of  the  Small  Cause  Courts  act  (Pamph.  L. 
1903,  p.  251),  and  that  thereupon  the  constable  made  sale  of  the 
property  pursuant  to  the  adjournment.  It  was  fccW,  following 
Van  Marter  v.  Lucas,  36  Vroom  182,  that  the  plaintiff  had  no 
right  of  action  against  the  constable,  and  the  judgment  below  in 
favor  of  the  defendants  was  affirmed. 

2.  Held,  also,  that  the  fact  that  the  goods  levied  on  were  in  posses- 
sion of  the  plaintiff,  and  that  the  constable  had  not  taken  manual 
possession  thereof  at  the  time  of  the  levy,  did  not  take  the  case 
out  of  the  rule  laid  down  in  Van  Marter  v.  Lucas. 

3.  Held,  also,  that  the  fact  that  the  notice  in  writing  was  delivered 
to  the  constable  by  the  plaintiff  on  Sunday  did  not  relieve  the 
plaintiff  from  the  effect  of  the  rule  therein  laid  down,  it  also 
appearing  that  the  notice  was  prepared  and  signed  on  Saturday, 
and  was  not  acted  upon  by  the  constable  until  the  Monday  fol- 
lowing. 


On  appeal. 

Before  Justices  Hendrickson,  Swayze  and  Trenchard. 

For  the  appellant,  John  J,  Crandall. 

For  the  appellees,  Albert  C.  Abbott  and  Joseph  E.  P. 
Abbott, 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  is  an  appeal  which  brings  up  for 
review  a  judgment  in  favor  of  the  defendants  rendered  in  the 
District  Court  of  Atlantic  City.     The  action  was  tort,  for 
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entering  the  close  of  the  plaintiff  and  the  seizing  and  carry- 
ing away  a  lot  of  cedar  and  other  lumber  of  the  plaintiff 
valued  at  $300.  The  state  of  the  case  shows  that  the  supposed 
trespass  was  committed  by  the  defendant  Scott  Champion, 
who,  as  constable,  had  sold  the  lumber  at  constable's  sale,  and 
by  the  other  defendants,  who  were  purchasers  thereat.  The 
defence  was  that  the  constable  had  duly  levied  upon  the 
lumber  under  execution  issued  out  of  a  j\istic*e's  court  in 
favor  of  certain  judgment  creditors  as  the  property  of  one 
McCauley  and  the  Keystone  Lumber  Company;  that  the  con- 
stable having  advertised  the  lumber  for  sale,  the  plaintiff  de- 
livered to  the  constable  a  notice  in  writing,  signed  by  herself, 
that  the  goods  so  levied  on  were  not  the  property  of  said  Mc- 
Cauley and  the  lumber  company,  but  were  her  property,  de- 
scribing the  goods  as  in  the  levy;  that  thereupon  the  con- 
stable, on  the  day  of  sale,  adjourned  the  same  for  ten  days, 
and  posted  notice  thereof,  and  that  the  plaintiff  wholly  failed 
to  cause  a  jury  to  he  summoned  to  make  inquisition  of  the 
right  of  property  pursuant  to  section  62  of  the  Small  Cause 
Courts  act  (Rev.,  Pamph.  L.  1903,  p.  251),  and  that  there- 
upon the  constable,  on  the  adjourned  day,  sold  said  lumber  in 
parcels  to  the  several  defendants,  who  removed  the  same  as 
aforesaid ;  that  upon  these  facts  being  established  by  the  evi- 
dence, the  judge  of  the  District  Court  adjudged  that  the 
plaintiff  was  estopped  from  any  recovery-  of  damages,  and 
rendered  the  judgment  complained  of.  It  would  seem  to  us 
that  the  decision  by  this  court  in  Van  Marter  v.  Faicos,  35 
Vroom  1S2,  must  control  our  decision  in  this  case  and  lead  to 
an  affirmance.  But  it  is  contended  for  the  appellant  that  the 
present  case  is  distinguishable.  The  contention  is  that  the 
state  of  the  case  shows  the  lumber  to  have  been  in  the  plaint- 
iff's possi^ssion ,  that  she  at  once  informed  the  constable  that 
it  was  her  property  and  not  the  property  of  the  defendants  in 
execution,  and  being  informed  that  a  verbal  notice  to  the  con- 
stable was  not  enough,  and  she  must  notify  the  constable  in 
writing,  she  thereupon  prepared  the  written  notice  and 
handed  it  to  the  constable,  supposing  she  had  done  enough  to 
protect  her  property.     The  contention  is  that  the  property. 
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being  in  the  plaintiff's  possession,  the  constable  could  not  be 
deemed  to  be  acting  under  the  first  clause  of  section  62  of  the 
Small  Cause  Courts  act.  The  case  does  show  the  facts  here 
suggested,  but  manifestly  the  operation  of  section  62  is  not 
confined  to  cases  where  the  constable  shall  have  taken  manual 
possession  of  the  goods.  The  language  is :  "In  all  cases  where 
any  constable  shall,  by  virtue  of  any  writ  pf  execution,"  &c., 
"levy  on,  attach  or  take  into  his  possession  any  goods,"  &c. 

We  think  there  is  nothing  in  this  point  that  can  relieve  the 
appellant.  The  only  other  point  urged  is  that  the, plaintiff's 
notice  in  writing,  although  prepared  and  signed  on  Saturday, 
was  handed  by  her  to  the  constable  the  next  day,  which  was 
Sunday ;  *that  the  notice  and  service  constituted  a  single  act, 
which  was  void  and  nugatory  under  the  Vice  and  Immorality 
act  {Gen,  Stat.,  p,  3707) ;  that  no  estoppel  can  be  predicated 
upon  the  plaintiff's  act,  and  that  defence  must  fail  for  that 
reason.  Whether  the  appellant  can  now  be  heard  to  take  ad- 
vantage of  her  own  act  in  delivering  the  notice  on  Sunday 
we  do  not  deem  it  necessary  to  decide. 

It  should  be  observed  that  section  62  does  not  require  the 
notice  to  be  served  upon  the  constable.  The  words  are,  "by 
notice  in  writing  delivered  to  said  constable;"  and  further, 
that  the  constable  did  not  act  upon  the  notice  on  Sunday,  but 
on  the  following  day,  when  he  adjourned  the  sale.  Obviously 
the  notice  in  writing,  drawn  and  signed  as  it  was  on  Satur- 
day, was  a  perfectly  valid  one,  and  the  mere  fact  that  the 
plaintiff  on  Sunday  handed  the  notice  to  the  constable,  who 
retained  the  same  until  Monday  before  acting  upon  it,  can  in 
nowise  relieve  the  plaintiff  from  her  statutory  duty  to  pursue 
the  requirements  of  section  62  and  have  her  right  tried  within 
ten  days  after  the  adjournment. 

The  result  is  that  the  judgment  below  must  be  affirmed, 
with  costs. 
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THE  MAYOR  AND  COUNCIL  OF  VINELAND  v.  FRANK 
DENOFLIO. 

Submittetl  December  6,  l!K)6— Decided  February  25,  1907. 

1.  The  defendant's  right  to  a  trial  by  jury,  reserved  to  him  under 
section  12  of  the  Borough  act  {Pamph.  L.  1897,  p.  291),  in  cer- 
tain cases  of  alleged  violation  of  borough  ordinances  therein 
designated,  cannot  be  made  to  depend,  without  legislative  author- 
ity, upon  the  defendant's  prepayment  of  the  jury  fees. 

2.  The  word  **may,"  contained  in  the  jury  clause  which  reads,  "there 
may  be  a  trial  by  jury,"  is  mandatory  in  effect,  and  not  permissive 
only. 

3.  The  conviction  of  defendant  by  the  recorder,  sitting*  without  a 
jury,  after  the  same  was  regularly  demanded,  is  set  aside,  with 
costs. 


On  certiorari. 

Before  Justices  Hendriokson,  Swayze  and  Trenchard. 

For  the  prosecutor,  Edwin  F.  Miller. 

For  the  defendant,  Herbert  C.  Bartlett. 

The  opinion  of  the  court  was  delivered  by 

He^tdriokson,  J.  The  prosecutor  was  convicted  before  the 
recorder  of  the  borough  of  Vineland  of  acting  disorderly  and 
creating  a  great  disturbance  upon  one>  of  the  streets  of  the 
borough,  in  violation  of  one  of  its  ordinances.  The  recorder 
imposed  a  fine  of  $10  and  costs  or  commitment,  if  unpaid,  to 
the  county  jail  for  the  term  of  thiry  days.  One  of  the  princi- 
pal grounds  upon  which  the  validity  of  the  conviction  is  chal- 
lenged is  the  refusal  of  the  recorder  to  allow  a  trial  by  jury, 
except  upon  prepayment  of  the  jury  fees  by  the  defendant, 
and  this  being  refused,  his  proceeding  to  hear  the  cause,  with- 
out a  jury,  and  rendering  the  judgment  complained  of.  The 
right  to  a  jury  is  claimed  by  virtue  of  a  paragraph  of  section 
12  of  the  Borough  act   {Pamph.  L.  1897,  p.  291),  which 
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reads:  "In  all  cases  where  the  fine  or  penalty  shall  exceed 
$20,  or  where  the  punishment  shall  be  imprisonment  for  a 
term  exceeding  seven  days,  there  may  be  a  trial  by  jury,  to  be 
conducted  as  in  cases  now  triable  in  courts  for  the  trial  of 
small  causes." 

Section  11  of  said  act  also  directs  that  proceedings  to  re- 
cover a  penalty  for  the  violation  of  an  ordinance  shall  be  regu- 
lated and  conducted  in  the  manner  prescribed  in  the  act  con- 
stituting courts  for  the  trial  of  small  causes. 

It  is  conceded  that  the  charge  in  this  case  is  embraced 
within  the  class  of  cases  referred  to  in  said  section  12,  and 
hence  the  only  question  under  this  point  is,  Was  the  recorder 
justified  in  denying  to  the  prosecutor  a  trial  by  jury  under  the 
circumstances,  and  proceeding  to  hear  the  cause  himself  ?  It  is 
also  conceded  that  there  was  no  legislative  authority  to  impose 
the  prepayment  of  the  jury  fees  by  a  defendant  as  a  condition 
precedent  to  the  issuance  of  a  venire.  This  question  seems 
to  be  settled  in  favor  of  the  prosecutor's  contention  by  previous 
adjudications  in  this  court. 

It  was  held  in  Clayton  v.  Clark,  26  Vroom  539,  a  case  heard 
in  a  District  Court,  that  a  demand  for  a  jury  made  by  the 
defendant  at  the  proper  time,  deprives  the  court  of  jurisdic- 
tion to  try  the  cause  otherwise  than  by  a  jury;  and  that  such 
a  demand  gives  the  defendant  the  right  to  a  trial  by  jury  with- 
out prepayment  of  costs  or  to  have  the  action  against  him  dis- 
missed. And  in  MacKenzie  v.  Oilberi,  40  Id,  184,  the  same 
principle  was  laid  down  as  applying  to  courts  for  the  trial  of 
small  causes.  It  is  not  seriously  contended  on  behalf  of  the 
defendant  borough  but  that  the  cases  cited  must  settle  the 
controversy  now  here,  imless  the  case,  sub  judice,  can  be  dis- 
tinguished. The  contention  of  defendant  is  that  it  is  dis- 
tinguishable. The  argument  is  that  the  language  of  the  jury 
clause  of  the  Borough  act  before  cited,  particularly  the  words 
"there  may  be  a  trial  by  jury,"  is  not  imperative  but  permis- 
sive only,  leaving  it  optional  with  the  magistrate  or  recorder 
to  grant  or  refuse  a  trial  by  jury  for  violation  of  ordinances 
and  other  petty  oflfences  within  their  jurisdiction,  in  the  exer- 
cise of  a  reasonable  discretion.     But  we  are  unable  to  place 
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such  a  conBtruction  upon  the  clause  in  question.  It  will  be 
observed  that  the  clause  in  question  says,  "in  all  cases"  within 
the  class  named  there  may  be  a  trial  by  jury,  and  a  settled 
canon  of  construction  is  that  where  a  statute  directs  tfie  doing 
of  a  thing  for  the  sake  of  justice  or  public  good  the  word 
"ma/''  will  be  construed  as  mandatory.  And  since  this  statute 
we  are  considering  conserves  a  public  right  guaranteed  by  the 
constitution,  it  is  clearly  within  the  rule  here  cited.  Rex  v. 
Barlow,  2  Salk.  609;  Davison  v.  Davison  s  Administrators, 
2  Harr,  169,  and  20  Am,  &  Eng.  Encycl.  L.  242,  note  1. 

Having  determined  this  point  in  favor  of  the  prosecutor,  we 
need  not  discuss  the  other  grounds  alleged  for  reversal.  The 
judgment  is  reversed,  with  costs. 


ANNIE   BINDER   AND   SAMUEL   BINDER   v.   SAVERIO 
AZZARO.   PROSECUTOR. 

Submitted  December  6.  1906 — Decided  February  25,  1907. 

1.  In  proceedings  under  the  Landlord  and  Tenant  act  (Pamph.  L. 
1903,  p.  27,  §  2),  the  required  affidavit  must  set  forth  facts  suffi- 
cient to  establish  the  existence  of  the  relation  of  landlord  and 
tenant  between  the  parties. 

2.  Where  the  affidavit  of  the  plaintiff  shows  that  the  tenant  is  in 
possession  under  an  agreement  with  a  former  owner,  who  has 
since  conveyed  to  the  plaintiff  the  reversion  thereof,  with  all  his 
interest  therein,  it  sufficiently  shows  the  existence  of  the  relation 
of  landlord  and  tenant  to  sustain  the  proceedings. 

ti.  But  where  the  affidavit  merely  sets  forth  that  the  plaintiff  is  the 
owner  of  the  premises,  and  that  the  defendant  is  in  possession  as 
tenant  under  an  agreement  with  such  former  owner,  without 
showing  in  any  way  how  such  ownership  was  transferred,  if  at 
all,  it  is  not  sufficient  to  show  the  existence  of  such  relation. 


On  certiorari. 

I^efore  Justices   Kexdrickson,  Swayze  and  Trenchard. 
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For  the  prosecutor,  WiUiam  7?.  Wilson. 
For  the  defendants,  John  K.  English, 

The  opinion  of  the  court  was  delivered  by 

Hexdrickson,  J.  This  writ  brings  up  for  review  pro- 
ceedings under  the  Landlord  and  Tenant  act  before  the  Dis- 
trict Court  of  the  city  of  Elizabeth,  whereby  a  removal  was 
sought  of  the  defendant  as  a  tenant  of  certain  premises  situ- 
ate on  Tliird  avenue  in  said  city.  There  was  a  trial  by  jury 
and  the  verdict  and  judgment  were  for  the  plaintiff  below, 
and  against  the  defendant  prosecutor.  The  validity  of  the 
proceedings'  and  judgment  are  challenged  on  the  ground  that 
the  affidavit  of  plaintiffs  was  insufficient  to  give  the  court 
jurisdiction.  The  particular  defect  alleged  is  that  it  does 
not  set  forth  facts  sufficient  to  establish  the  existence  of  the 
relation  of  h;ndlord  and  tenant  between  the  parties.  This  is 
essential  in  order  to  give  the  court  jurisdiction.  Fowler  v. 
Roe,  2  Butcher  549.  The  affidavit  sets  forth  that  the  plaint- 
iffs were  the  owners  of  the  premir^es  and  that  the  defendant  is 
now  in  possession  of  the  premises  by  virtue  of  an  agreement 
between  him  and  one  Charles  Weiss,  the  former  owner, 
whereby  Weiss  let  and  rented  the  premises  to  the  defendant 
from  month  to  month,  &c.,  but  it  fails  to  show  or  allege  any 
conveyance  of  the  premises  by  Weiss  to  the  plaintiffs  or  to 
indicate  how  the  plaintiffs  became  the  owners,  nor  does  it 
show  any  attornment  by  the  tenant  to  the  plaintiffs.  It  is 
manifest,  therefore,  that  the  plaintiffs  did  not  institute  the 
proceedings  as  lessors  of  the  defendant.  The  contention  of 
the  plaintiffs  is  that  they  made  the  oath  as  assigns  of  Weiss, 
the  lessor.  That  would  be  sufficient  under  the  statute. 
Pamph.  L,  1003,  p.  27,  §  2.  But  does  the  affidavit  show  that? 
If  the  affidavit  disclosed  that  Weiss  had,  after  his  letting  to 
the  prosecutor,  sold  and  conveyed  the  premises  to  the  claim- 
ants, that  would  doubtless  have  been  sufficient  to  enable  the  • 
plaintiffs  to  make  the  oath  as  such  assigns.  Pamph.  L.  1898, 
p.  670,  §  1 ;   Watson  v.  Idler,  25  Vroom  467 ;    TAoyd  v.  Rich- 
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man,  28  Id.  385;  Roberts  v.  McPherson,  33  Id.  165.  But 
such  a  transaction  does  not  appear  by  the  affidavit.  The 
allegations  that  the  plaintiffs  are  the  owners  and  that  the 
defendant  m  possession  is  tenant  under  an  agreement  with 
Weiss,  the  former  owner,  are  not  sufficient  to  show  that  the 
plaintiffs  were  assigns  of  the  lessor,  and  thereby  qualified  to 
make  such  affidavit. 

It  is  contended  for  the  plaintiffs  that  this  allegation  is 
sufficient,  but  no  authority  has  been  cited  to  support  such  a 
view ;  and,  further,  it  is  contended  that  the  defects  pointed  out 
in  the  affidavit  relate  only  to  the  proof  at  the  trial.  But 
upon  the  authorities  already  cited  the  proofs  at  the  trial 
cannot  supply  the  want  of  jurisdictional  facts  in  the  affidavit. 
It  is  plain,  we  think,  that  for  the  reasons  stated  the  court 
below  proceeded  without  jurisdiction,  and  the  judgment  will 
be  set  aside,  with  costs. 


M.  WILLIAM  REEVES  AND  J.  LEWIS  LANE,  TRADING,  &a, 
V.  SAMUEL  JONES. 

Argued   November   Term,   1906— Decided   April   6,   1907. 

1.  Where,  at  a  trial  before  the  Small  Cause  Court,  the  justice  dis- 
missed the  action  as  to  one  of  two  defendants  because  there  was 
no  return  of  service  upon  the  defendant  by  the  constable,  the 
plaintiffs  will  not  be  heard  on  certiorari  to  question  the  validity 
of  such  ruling  on  the  ground  that  defendant  had  appeared  by 
asking  an  adjournment,  it  appearing  that  no  objection  was  made 
to  the  ruling  at  the  time  by  the  plaintiffs  or  their  counsel,  who 
was  present. 

2.  No  question  of  laches  is  involved  upon  the  issuance  of  a  writ  of 
certiorari  at  any  time  during  the  period  prescribed  by  the  statute. 


On  certiorari. 

Before  Justice  Hendricksox. 
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For  the  prosecutors,  Berry  &  Wriggins, 
For  the  defendant,  Townsend  Godfrey. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  is  a  certiorari  which  has  been 
brought  to  a  hearing  before  a  single  justice  of  the  Supreme 
Court,  pursuant  to  section  5  of  the  Certiorari  act,  approved 
April  8th,  1903.  Pamph,  L.  1903,  p.  344;  MotVs  Practice 
Act  135. 

The  writ  in  this  case  is  directed  to  a  Small  Cause  Court 
to  bring  up  the  judgment,  order  or  proceedings  in  the  suit 
for  review.  The  record  returned  shows  that  the  prosecutors, 
on  April  18th,  1905,  brought  suit  against  Samuel  Jones  and 
Mary  C.  Jones  jointly,  in  an  action  on  contract  to  recover  a 
sum  claimed  to  be'  due  for  professional  services  rendered  as 
physicians.  The  particular  error  complained  of  and  sought 
to  be  reviewed  is  the  action  of  the  justice  below  at  the  trial 
in  dismissing  the  suit  as  to  Samuel  Jones  on  the  ground  that 
the  return  upon  the  summons  showed  no  service  on  the  latter. 
The  transcript  shows  no  actual  judgment  entered  against  the 
prosecutors  after  such  order  of  dismissal,  for  costs  or  other- 
wise. The  question  has  not  been  raised  by  the  defendant  as 
to  whether  certiorari  will  lie  to  bring  up  such  an  order,  and 
whether  it  will  or  not  is  not  considered  or  determined  in  this 
proceeding. 

It  is  contended  for  the  defendant,  however,  that  the  writ 
in  this  case  should  be  dismissed  as  having  been  improvidcntly 
granted  on  the  ground  of  laches,  it  appearing  that  the  prose- 
cutors waited  nearly  eighteen  months  after  the  action  com- 
plained of  before  bringing  their  writ.  But  it  appears  they 
did  bring  their  writ  before  the  expiration  of  eighteen  months, 
which  is  the  time  limited  by  section  3  of  the  Certiorari  act. 
This  being  so,  the  ground  of  laches  must  fail.  It  has  been 
held  that  no  question  of  laches  is  involved  upon  the  issuance 
of  a  writ  of  certiorari  at  any  time  during  the  period  prescribed 
by  the  statute.  Graff  v.  Smolensky,  35  III.  App.  264;  4 
Encycl  PL  &  Pr,  1376. 
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The  prosecutors  urge  as  ground  of  reversal  of  the  order  of 
dismissal  that  in  point  of  fact,  although  the  return  upon  the 
summons  was  defective  in  the  respect  named,  the  defendant 
Samuel  Jones  appeared,  with  Mary  C.  Jones,  the  other  de- 
fendant, on  the  return  day  and  asked  and  obtained  an  ad- 
journment of  the  cause  for  two  weeks,  and  upon  the  adjourned 
day  appeared  again  and  asked  and  obtained  a  further  adjourn- 
ment, thereby  submitting  himself  to  the  jurisdiction  of  the 
court  and  curing  the  defect  complained  of.  Citing  Honey. 
Sm,  Ca.  Co.  (1904  ed.)  514,  with  cases  cited.  ♦ 

But  it  is  contended  for  the  defendant  that  the  action  of  the 
court  below  should  not  now  be  reversed  on  the  ground  alleged, 
because  the  same  was  not  brought  to  the  attention  of  the  jus- 
tice at  the  triiil,  and  no  objection  was  raised  by  the  plaintiffs 
or  their  attorney,  who  was  present,  to  the  motion  to  dismiss. 
An  inspection  of  the  transcript  of  the  justice  shows  these  alle- 
gations to  be  true.  This  disclosure  is  fatal  to  a  reversal  on 
the  ground  named.  The  principle  is  well  settled  that  ques- 
tions not  raised  below,  or  alleged  erroneous  action  as  to  which 
no  objection  was  made,  cannot  be  presented  to  or  considered 
by  the  reviewing  court.    6  Cyc.  821. 

The  same  principle  finds  support  in  th.e  decisions  of  our 
courts.  In  Cole  &  Taylor  v.  C liver,  lo  Vroom  212,  it  was 
held  by  the  Court  of  Errors  and  Appeals  that  objections  to 
the  sufficiency  of  the  proof  of  a  plea  of  privilege  must  he 
made  at  the  trial  or  they  will  be  regarded  as  having  been 
waived.  This  principle  is  further  illustrated  in  Shaugnuolc 
V.  Ohl  29  Id.  557 ;  Jaques  v.  Hulii,  1  Harr.  38 ;  Steward  v. 
Sears,  7  Vroom  173. 

My  conclusion  is,  therefore,  that  the  order  of  dismissal  can- 
not be  reversed  on  the  ground  stated,  and  since  no  other 
ground  of  reversal  is  shown  in  the  reasons  or  in  the  brief  of 
counsel  of  the  prosecutors,  the  order  and  proceedings  below 
must  be  affirmed,  with  costs. 
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THEODORE  MENDLES  v.  ABRAHAM  J.  DANISH. 

Submitted  December  6,  1906— Decided  February  25,  1907. 

Where  the  authorization  in  writing  by  the  owner  to  the  real 
estate  broker  for  the  sale  of  lands  fixes  the  compensation  to  i>e 
received  by  him  for  his  services  at  the  amount  he  might  realize 
at  such  sale  over  and  above  a  certain  sum  therein  named  by  tht^ 
owner  as  his  limit,  such  a  contract  is  within  section  10  of  the 
statute  of  frauds  {Gen.  i^tat.,  1604),  even  though  the  rate  of 
commission  on  the  dollar  be  not  stated  therein,  as  required  by  the 
literal  words  of  the  section. 

In  construing  a  statute,  where  ambiguity  exists  or  literal  intei- 
pretation  may  lead  to  absurd  results,  resort  may  be  had  to  th«? 
principle  that  the  spirit  of  the  law  controls  the  letter. 


On  case  certified. 

Before  Justices  Hexdrickson,  Swayze  and  Trenciiard. 

For  the  plaintiff,  McEwan  &  McEwan. 

For  the  defendant,  Clarence  Kelsey. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  is  a  case  certified  from  the  Hudson 
County  Circuit  Court  to  this  court  for  its  advisory  opinion^ 
under  section  215  of  the  Practice  act.  Pamph.  L.  1903,  p. 
537.  The  facts  of  the  case  are  presented  in  the  certificate, 
which  reads  as  follows : 

^This  is  a  suit  by  a  real  estate  broker  to  recover  commission 
or  compensation  claimed  to  be  due  him  for  selling  real  estate 
for  or  on  account  of  the  owner.  The  authority  of  the  broker 
was  in  writing,  as  follows  {Exhibit  PI)  : 

"^No.  293  Hanry  Str.,  Naw  York, 

"  'New  York,  Oct.  16,  1905. 

"  'I,  the  undersigned,  owner  of  the  house  known  as  No.  21 
Storm  Avenue,  Jersey  City,  N.  J.,  do  hereby  authorize  Theo- 
dore Mendles,  Keal  Estate  and  Broker,  to  sell  same  property 
mentioned  above  on  the  following  conditions  precedent : 
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"  ^First  Buyer  must  buy  subject  to  two  mortgages  amount- 
ing ($3,400)  three  thousand  and  four  hundred  dollars. 

^'iftpwHML  Tk»  MHMifeittUfit  be  paid  in  cash. 

"  'Third.  That  I  must  get  ($5,500)  ffve  thownijl  Mid  fise 
hundred  net. 

'^ 'Fourth.  That  if  any  one  will  make  a  sale  before  said 
Theodore  Mendles,  said  Theodore  Mendles  has  no  claim 
against  the  owner  whatever.  Agreeing  on  these  conditions  I 
set  my  hand  and  signature. 

"'A'bm.  Danish,  Jr. 
(Witness)  ^'TLi.  Mostwill.'"' 

This  document  was  construed  by  the  parties  before  suit 
brought,  and  by  the  court  and  parties  at  the  trial,  as  meaning 
that  if  the  broker  obtained  a  purchaser  for  the  property  on 
the  terms  stated  therein  for  any  amount  in  excess  of  the 
$6,500  net  to  the  owner,  said  broker  should  be  entitled  to 
retain  such  excess  as  his  commission  or  compensation.  It  was 
conceded  or  conclusively  shown  at  the  trial  that  if  the  plaintiff 
was  entitleci  to  recover,  the  amount  of  the  verdict  should  be 
$300,  being  the  excess  of  the  net  amount  $5,800  which  a  pur- 
chaser procured  by  plaintiff  was  willing  to  pay,  over  the  $5,500 
mentioned  in  the  authority  as  net  price  to  owner.  The  only 
question  of  fact  necessary  for  the  jury  to  pass  upon  was  that 
submitted  specially  to  them,  as  follows : 

"Did  the  plailitiff,  Mendles,  on  October  27th,  1905,  at  his 
office,  as  claimed,  notify  defendant,  Danish,  that  the  intending 
purchaser  procured  by  plaintiff  was  ready  and  willing  to  con- 
tract for  the  purchase  of  the  defendant's  property  without  pay- 
ing off  the  second  mortgage  thereon  ?" 

This  question  the  jury  answered,  "yes." 

Upon  this  finding  of  fact  the  plaintiff  is  entitled  to  judg- 
ment for  $300,  if  the  following  questions  of  law,  which  are 
hereby  certified  to  the  Supreme  Court  as  questions  of  doubt 
and  difficulty,  for  its  advisory  opinion,  are  resolved  in  favor 
of  the  plaintiff : 

"1.  Is  the  excess  of  $300  claimed  by  plaintiff  a  'commission 
for  the  sale  of  real  estate*  within  the  meaning  of  the  tenth 
section  of  the  statute  of  frauds  ? 
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"2.  If  80,  is  the  written  memorandum  above  set  forth  a  siifti- 
cient  compliance  with  said  section  ?" 

The  answer  to  the  questions  thus  certified  to  us  involves 
another  inquiry,  and  that  is,  Did  the  legislature  intend  by 
section  10  of  the  statute  of  frauds  to  embrace  every  contract 
for  compensation  to  the  real  estate  broker  for  his  services  or 
only  those  based  upon  a  commission  in  its  technical  sense? 
It  is  contended  for  the  plaintiff  that  the  latter  is  the  true 
intent  of  the  statute,  because  section  10  requires  not  only  that 
the  authority  for  the  selling,  &c.,  must  be  in  writing,  signed, 
&c.,  but  that  the  rate  of  commission  on  the  dollar  must  be 
stated  in  such  authority.  It  must  be  observed,  that  while  the 
compensation  paid  to  brokers  of  this  class  has  been  usually  in 
the  form  of  commissions,  the  practice  has  not  been  universal. 
Employment  by  special  agreements  in  such  cases  for  a  sum 
certain,  as  distinct  from  commissions,  is  recognized  by  the 
books.  In  Hinds  v.  Henry,  7  Vroom  328,  the  contract  fixed 
the  compensation  by  the  amount  to  be  realized  at  a  sale,  over 
and  above  a  fixed  simi,  and  it  is  said  in  the  opinion  "if  the 
employment  be  by  special  agreement,  the  rights  and  liabilities 
of  the  parties  will  be  determined  by  the  terms  of  the  agree- 
ment exclusively."  The  compensation  for  the  services  of  such 
a  broker  are  spoken  of  in  the  case  just  mentioned  and  in  gen- 
eral treatises  on  the  subject,  also  as  commission  or  compensa- 
tion ;  and  we  think,  therefore,  that  the  use  of  the  word  "com- 
mission,'^ in  this  statute,  presents  a  case  of  ambiguity,  in 
resolving  which,  we  are  at  liberty  to  call  to  our  aid  the  rules 
of  construction  usually  applied  in  such  cases^  Resort  may  be 
had  in  such  case  to  the  reason  and  spirit  of  the  law.  It  cannot 
be  doubted  but  that  the  purpose  of  this  act  was  to  prevent 
frauds  and  perjuries,  and  if  the  contract  in  question  is  not 
within  this  statute,  it  leaves  open  all  such  special  contracts  to 
be  established  by  parol  proof,  thus  inviting  the  evil  which  it 
was  the  intent  of  the  statute  to  prevent.  In  such  a  construc- 
tion, the  rule  is  that  we  should  so  construe  the  statute  as  to 
suppress  the  mischief  and  advance  the  remedy.  1  BL  Com,  8?. 
Applying  these  rules  of  construction,  we  think  the  word  "com- 
mission,*'  as  used  in  the  statute,  was  intended  to  include  not 
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merely  commissions  in  the  technical  sense,  but  every  form  of 
compensation.  We  think  this  view  finds  support  also  in  the 
cases.  In  Stout  v.  Humphrey,  40  Vroom  436,  which  was  in  the 
Court  of  Errors  and  Appeals,  the  effort  was  to  avoid  the  effect 
of  this  statute  by  claiming  for  services  in  the  transaction  as  an 
attorney,  not  being  in  strictness  those  usually  performed  by 
the  broker ;  but  that  court  held  that  the  section  applied  to  any 
person  who  acts  as  broker  or  agent  in  the  transaction  out  of 
which  the  claim  for  compensation  arises;  and  further,  that 
in  the  absence  of  a  written  contract  for  such  sale,  there  is  an 
absence  of  right  to  compensation  for  services. 

It  is  further  urged  that  this  meaning  of  the  statute  must  be 
narrowed  because  of  the  clause  requiring  that  "the  rate  of 
commission  on  the  dollar  shall  have  been  stated  in  such  author- 
ity." It  is  true  that  this  use  of  the  word  "commission*^  in  the 
last  clause  of  the  section  would  seem  to  be  inconsistent  with 
the  meaning  we  have  attached  to  the  preceding  words,  but 
we  must  take  the  whole  section  together  in  placing  a  construc- 
tion upon  it,  and  we  must  so  construe  one  part  of  the  statute 
with  another,  that  the  whole  may,  if  possible,  stand.  1  BL 
Com.  87.  Where  the  compensation  is  to  be  a  commission,  then 
of  course  the  percentage  on  the  dollar  must  be  stated  in  the 
authority.  If  a.  sum  certain  is  reserved  in  the  contract  for 
compensation,  we  think  such  contract  would  be  clearly  within 
the  spirit  of  the  clause  of  section  10  just  quoted.  In  many,  if 
not  all  cases,  from  the  sum  certain  thus  expressed,  the  rate  of 
commission  could  be  ascertained  ;  if  not  at  the  date  of  the  con- 
tract, it  could  at  the  time  of  the  sale.  Where  ambiguity  exists 
or  literal  interpretation  may  lead  to  absurd  results,  resort  may 
be  had  to  the  principle  that  the  spirit  of  the  law  controls  the 
letter.    26  Am.  &  Eng.  Encycl.  L.  601. 

We  therefore  reach  this  result:  That  the  first  question  is 
answered,  "yes."  In  answering  the  second  question,  we  must 
take  the  contract  as  construed  by  the  court  and  parties  below 
at  the  trial.  Taking  that  construction  as  our  guide,  our  an- 
swer to  the  second  question  is,  "yes."  Our  opinion  thus 
expressed  will  be  certified  to  the  Circuit  Court,  that  it  may 
proceed  to  judgment  accordingly. 
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VIRGINIA  H.   C.   MARTIN   ET   AL.   v.   CHARLES   P.   ERWIN. 

Submitted  December  6,  lOOO—Decided  February  25,  1907. 

The  plaintiffs,  in  an  action  for  damages,  caused  by  defendant's  cutting 
vines  on  plaintiffs'  premises,  gave  evidence  as  to  the  value  of  the 
vines  and  their  ornamental  effect  up<fti  the  premises.  Held^  that 
it  was  error  to  reject  evidence  offered  by  the  defendant  upon  the 
same  points. 


On  appeal. 

Before  Jnstdoes  Hendbioeson,  Swatzb  and  Tbbnohabd. 

For  the  defendant-appellant,  Clarence  KeUey. 

For  the  plaintiflEs,  Randolph  Perkins. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  is  an  appeal  from  the  Second  Dis- 
trict Court  of  Jersey  City.  The  action  was  brought  to  recover 
$300  damages  for  an  alleged  trespass  by  defendant  in  entering 
upon  the  premises  of  plaintiffs  and  cutting  and  removing 
therefrom  three  vines  growing  thereon.  The  case  shows  that 
the  vines  had  been  planted  in  plaintiffs'  yard  near  the  iron 
fence  which  separated  the  yard  of  plaintiffs  from  the  yard 
of  defendant,  the  two  occupying  brick  dwellings  adjoining 
each  other,  fronting  on  Astor  Place,  Jersey  City.  The  vines 
known  as  "Bostcto  ivy"  had  a  growth  of  twelve  years  and  had 
crossed  the  division  fence  and  crept  up  the  front  walls  of  the 
two  hpuses.  The  case  shows  that  there  was  evidence  on  the 
part  of  plaintiffs  tending  to  show  that  the  vines  covered  the 
entire  front  of  plaintiffs'  premises  and  produced  an  orna- 
mental effect,  and  that  as  a  result  of  the  cutting  the  front 
of  plaintiffs'  dwelling  became  bare  and  unsightly,  requiring 
to  be  painted,  and  that  the  value  of  the  vines  and  their  orna- 
mental effect  upon  the  premises  of  plaintiffs  was  $200. 

Vol.  xlv.  22 
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The  defence,  in  part,  was  that  the  cutting  was  done  on 
the  defendant's  own  land  to  abate  the  nuisance  that  the  vines 
had  become  upon  his  premises.  Evidence  was  offered  by  the 
defendant  to  prove  this,  and  also  as  to  the  value,  if  any, 
the  vines  gave  to  the  plaintiffs'  real  estate  or  premises,  but 
this  offer  was  overruled.  To  this  ruling  exception  was  duly 
taken.  Judgment  was  rendered  for  $100  damages  and  costs. 
The  ground  for  the  exclusion  of  the  offer  of  evidence  on 
the  question  of  damages  as  to  the  value,  if  any,  the  vines 
gave  to  the  plaintiffs'  premises,  does  not  appear  in  the  case. 
The  brief  for  the  plaintiff,  the  appellee,  does  not  attempt  to 
justify  the  ruling.  Nor  are  we  able  to  justify  it.  Evidence 
had  already  been  admitted  on  the  part  of  the  plaintiffs  on  this 
very  question ;  it  was  material  upon  the  measure  of  damages, 
and  its  exclusion  deprived  the  defendant  of  the  opportunity 
of  contradicting  the  plaintiffs'  evidence  on  this  subject.  For 
this  error  the  judgment  must  be  reversed,  and  there  must  be 
a  new  trial. 


FRANK  HILL.  WHO  SUES  TO  THE  USE  OF  MARY  A.  FER- 
RIS, RESPONDENT,  v.  ADAMS  EXPRESS  COMPANY, 
PROSECUTOR. 

Submitted  December  6,  1906 — Decided  February  25,  1907. 

1.  Upon  review  of  a  judgment  rendered  in  a  District  Court,  either 
by  appeal  under  the  statute  {Pamph.  L.  19Q2,  p.  565),  or  by 
certiorari^  what  should  be  contained  in  the  state  of  the  case 
depends  upon  the  same  principles  that  determine  the  contents  of 
a  bill  of  exceptions.  Where  the  objection  is  to  the  rejection  or 
admission  of  evidence,  it  should  comprise  so  much  of  the  case  and 
of  the  prior  evidence  as  will  fairly  present  the  judge*s  ruling. 

2.  It  is  erroneous  to  permit  a  witness  to  use,  as  a  memorandum  from 
which  to  testify,  a  document  with  the  preparation  of  which  he 
had  nothing  to  do. 

3.  Held,  erroneous  to  admit  in  evidence  a  receipt  or  bill  of  lading 
purporting  to  have  been  given  by  an  express  company,  there  being 
no  legal  evidence  of  its  authenticity. 
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4.  A  principal  is  bound  by  the  admissions  of  an  agent  only  when 
such  admissions  are  within  the  scope  of  the  agent's  employment 
or  are  otherwise  authorized  by  the  principal. 


On  certiorari  to  the  Camden  District  Court. 
Before  Justices  Fout,  Pitney  and  Reed. 
For  the  prosecutor,  GasJcill  &  OasJcill, 
For  the  respondent,  Edwin  0,  C.  Bleakly, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  action  was  brought  to  recover  from  the 
express  company  the  value  of  a  box  alleged  to  have  been  de- 
livered to  it  by  Miss  Ferris,  through  Hill,  as  her  agent,  for 
conveyance  from  Camden,  in  this  state,  to  a  destination  in 
Ireland.  The  bill  of  lading  alleged  to  have  been  given  upon 
receipt  of  the  goods  was  made  out  in  the  name  of  Hill,  as 
shipper.  It  was  (among  other  things)  insisted  upon  the  trial 
in  the  District  Court  that  by  the  terms  of  this  bill  of  lading 
the  recovery,  if  any,  must  be  limited  to  $50,  that  being  the 
declared  value  of  the  goods.  PlaintiflE  recovered  a  verdict 
and  judgment  for  $300  on  the  basis  of  the  actual  value  of  the 
goods. 

The  reasons  assigned  for  reversal  relate  to  the  proceedings 
at  the  trial. 

It  is  objected  in  limine  by  the  respondent  that  the  return 
to  the  writ  of  certiorari  is  improper.  Besides  the  formal  re- 
turn, which  includes  merely  the  strict  record  of  the  judg- 
ment in  the  District  Court,  and  which  makes  no  mention  of 
points  of  law  controverted  at  the  trial,  there  appears  before  us 
a  certificate,  under  the  hand  of  the  District  Court  judge, 
certifying  as  a  state  of  the  case  a  transcript  of  testimony 
taken  at  the  trial,  which  embodies  the  objections  noted  to  the 
rulings  of  the  judge.  There  is  nothing  to  show  that  this  tran- 
script is  incomplete  or  incorrect.  As  it  is  certified  by  the 
District  Court  judge,  we  must  assume,  in  the  absence  of  a 
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suggestion  of  diminution  in  the  record,  or  an  application  for 
an  order  to  require  a  further  return,  that  what  the  judge 
certifies  is  both  correct  and  complete.  Under  the  former  prac- 
tice, the  proceedings  at  the  trial  were  not  returned  on  cer- 
tiorari,  except  where  this  court,  by  its  order,  called  for  such 
a  return.  Smart  v.  North  Hudson  County  Railroad  Co.,  37 
Vroom  156;  South  Brunswick  v.  Cranhury,  23  Id,  298; 
North  Plainfield  v.  Goodwin,  43  Id,  146;  Rahway  v.  Hunt, 
ante  p.  116.  But  now,  by  statute  {Pamph,  L,  1905,  p,  259), 
a  stenographer  may  be  employed  to  transcribe  the  proceed- 
ings at  the  trial  of  a  cause  in  the  District  Court  and  to  take 
down  the  testimony  therein,  and  the  transcript  of  said  pro- 
ceedings and  testimony  made  by  such  stenographer  may  be 
certified  by  the  judge  as  the  state  of  the  case,  to  be  used  on 
the  hearing  of  an  appeal  or  certiorari. 

It  is  objected  by  respondent  that  the  state  of  the  case 
should  show  the  evidence  upon  which  the  judgment  under 
review  was  based,  and  nothing  more.  Presumably,  it  does 
show  the  evidence  upon  which  the  judgment  was  based. 
Whether  it  should  show  more  must  depend  upon  the  nature  of 
the  legal  decision  to  be  reviewed.  As  pointed  out  in  Benedict 
V.  HoweJly  10  Vroom  221,  if  the  objection  is  to  the  rejection 
or  admission  of  evidence,  the  state  of  the  case  should  com- 
prise so  much  of  the  case  and  of  the  prior  evidence  as  will 
fairly  present  the  judge's  ruling.  What  a  state  of  the  case 
should  contain  upon  review  of  a  judgment  rendered  in  a 
District  Court,  either  by  the  statutory  method  of  appeal  under 
Pamph,  L.  1902,  p,  665,  or  by  writ  of  certiorari,  is  to  be  de- 
termined upon  the  same  principles  that  determine  the  con- 
tents of  a  bill  of  exceptions.  Katzin  v.  Jenny,  ante  p,  135. 
In  the  case  before  us,  the  reasons  relied  upon  for  reversal 
relate  to  the  admission  of  certain  evidence,  over  objection  by 
the  present  prosecutor,  and  to  the  refusal  of  the  trial  judge 
to  render  a  finding  in  favor  of  the  defendant.  The  state  of 
the  case  is  properly  made  up  to  present  these  litigated  ques- 
tions. 

One  of  the  rulings  relied  upon  for  reversal  is  the  action  of 
the  trial  judge  in  allowing  Miss  Ferris,  against  objection, 
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to  look  at  the  plaintiff^s  declaration  in  the  case  for  the  pur- 
pose of  testifying  whether  it  contained  a  correct  list  of  the 
goods  and  the  value  of  the  goods  shipped  as  alleged.  There 
was  nothing  to  show  that  the  paper  was  a  memorandum  made 
by  her,  or  that  she  had  any  hand  in  its  preparation.  The  rul- 
ing is  directly  contrary  to  the  decision  of  the  Court  of  Errors 
and  Appeals  in  Titus  vi  Ounn,  40  Vroom  410.  And  since 
the  value  of  the  goods  was  one  of  the  principal  questions  in 
litigation,  we  think  this  error,  of  itself,  furnishes  sufficient 
ground  for  reversal. 

One  of  the  points  in  dispute  at  the  trial  was  whether  the 
Adams  Express  Company  had  ever  in  fact  received  the  box 
of  goods  in  question  for  carriage.  In  order  to  prove  such 
receipt  the  plaintiflE  offered  an  alleged  bill  of  lading,  said  to 
have  been  delivered  by  the  express  company  to  Hill  through 
a  third  party,  as  his  messenger.  Hill  was  permitted  to  testify, 
without  objection,  that  his  messenger  delivered  the  box  to  the 
Adams  Express  Company.  This,  of  course,  was  hearsay. 
Subsequently  the  receipt  was  offered  in  evidence  and  ad- 
mitted over  the  objection  that  it  had  not  been  properly  proven. 
There  was  no  proof  of  the  authenticity  of  the  document  other 
than  that  Hill  had  received  it  from  his  own  agent  or  driver, 
presumably  the  same  messenger  who  had  delivered  the  box  of 
goods  to  the  express  company.  This,  we  think,  was  not  a 
sufficient  authentication  of  the  receipt  or  bill  of  lading  as 
the  act  of  the  company  to  render  the  paper  admissible  in  evi- 
dence against  it.  N^or  did  the  telephone  conversation,  testified 
to  have  taken  place  between  Hill  and  some  person  at  the  office 
of  the  company  prior  to  his  sending  the  box  to  the  company 
by  his  messenger,  tend  to  show  that  the  paper  afterwards 
delivered  by  his  messenger  to  himself  had  proceeded  from  the 
express  company.  The  admission  of  the  bill  of  lading  in 
evidence  was  therefore  erroneous. 

In  order  to  fix  responsibility  upon  the  express  company, 
plaintiff  also  offered  a  witness,  Mr.  Scull,  who  was  permitted, 
over  objection,  to  give  a  conversation  had  between  him  and  an 
alleged  employe  of  the  Adams  Express  Company,  in  its  New 
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York  City  oflSce,  some  time  after  the  alleged  shipment  of  the 
box.  In  this  conversation  the  employe  admitted  the  loss  of 
the  box.  There  was  nothing  to  show  that  the  party  making 
this  admission  was  acting  within  the  scope  of  his  employment, 
or  was  in  any  way  authorized  to  bind  the  express  company 
by  such  an  admission.  The  ruling  of  the  trial  judge  was 
erroneous,  under  the  decision  of  the  Court  of  Errors  and  Ap- 
peals in  Hvehner  v.  Erie  Railroad  Co.,  40  Vroom  327. 

These  errors  were  not  waived,  nor  were  the  rights  of  the 
defendant  at  all  prejudiced,  by  the  tender  made  by  its  counsel 
at  the  conclusion  of  the  case.  He  said:  "These  defendants 
tender  and  are  willing  to  pay  the  sum  fixed  upon  the  face  of 
the  receipt  which  was  produced,  that  is  to  say,  $50,  without 
admitting  any  liai)ility," 

The  judgment  under  review  should  be  reversed,  and  the 
record  remitted  for  a  new  trial. 


OVERSEER  OF  THE  POOR  OF  THE  CITY  OF  ELIZABETH, 
APPELLEE,  v.  JOHN  MITCHELL,  APPELLANT. 

Argued  November  7,  1906— Decided  February  25,  1907. 

Defendant  in  an  action  brought  upon  a  bond  signed  by  him,  purport- 
ing to  secure  payment  of  weekly  sums  for  his  wife's  support, 
being  called  as  a  witness  in  his  own  behalf  respecting  the  execu- 
tion of  the  bond,  and  having  admitted  the  signature  and  testified 
that  he  could  not  read  English  (the  bond  being  written  in  that 
language),  was  prevented  by  rulings  of  the  trial  judge  from 
answering  questions  tending  to  show  that  the  bond  was  not  read 
to  him,  that  he  did  not  know  its  purport  and  was  given  to  under- 
stand that  it  only  required  him  to  make  an  appearance  in  court. 
Held,  error. 


On  appeal  from  the  Elizabeth  District  Court. 
Before  Justices  Fort,  Pitney  and  Reed. 
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For  the  appellant,  Samuel  Koesiler, 
For  the  appellee,  James  C.  Connolly, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Plaintiff's  state  of  demand  in  the  court  below 
set  forth  that  in  a  proceeding  under  the  "Act  concerning  dis- 
orderly persons''  {Pamph.  L,  1898,  p.  947,  §  17),  the  defend- 
ant was  adjudged  to  be  a  disorderly  person,  and  was  directed 
to  pay  to  his  wife  for  her  support  and  maintenance  the  sum 
of  $4.50  per  week  from  the  date  of  the  order,  and  the  de- 
fendant thereupon  entered  into  bond  to  the  overseer  of  the 
poor  in  the  sum  of  $500  for  the  faithful  performance  of  the 
condition  of  said  order;  that  defendant  had  not  complied 
with  the  condition  of  said  order  and  had  refused  to  comply 
with  the  same  or  any  part  thereof,  notwithstanding  the  giving 
of  said  bond,  and  that  by  means  of  the  several  promises  and 
conditions  of  said  bond  he  had  become  indebted  upon  the 
same  to  the  overseer  of  the  poor  in  the  sum  of  $500.  By  a 
liberal  construction  this  state  of  demand  might  be  treated  as 
setting  up  two  grounds  of  action — one  based  upon  the  order 
of  the  police  justice  and  the  other  upon  the  breach  of  the 
bond.  In  the  briefs  of  counsel  on  both  sides,  however,  the 
action  is  treated  as  an  action  upon  the  bond,  and  the  state  of 
the  case  shows  that  judgment  was  given  in  favor  of  the 
plaintiff  and  against  the  defendant  in  the  sum  of  $40,  due 
upon  the  bond  when  suit  was  instituted.  The  statute  (Pamph. 
L.  1898,  p,  949,  §  24)  provides  that  when  an  order  for  sup- 
port is  made  against  the  husband  he  shall  be  required  to 
execute  a  bond  to  the  overseer  of  the  poor  to  stand  to  and 
obey  such  order,  and  in  default  thereof  he  shall  be  committed 
to  the  county  jail  until  such  bond  shall  be  given.  Whether 
the  statute  contemplates  any  action  at  law  to  be  brought  for 
enforcing  payment  of  sums  required  by  the  magistrate's  order 
to  be  paid  by  the  husband  other  than  an  action  upon  the  bond, 
is  a  question  we  do  not  feel  called  upon  to  determine,  since 
from  the  briefs  and  the  state  of  the  case  the  present  action 
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appears  to  have  been  dealt  with  as  based  upon  the  bond,  and 
it  is  doubtful  whether  sufficient  evidence  was  introduced  on 
the  trial  of  the  present  action  to  sustain  a  recovery  other 
than  upon  the  bond. 

So  treating  it,  we  find  error  in  the  overruling  of  questions 
put  to  the  appellant,  who  was  called  as  a  witness  in  his  own 
behalf,  respecting  the  execution  of  the  bond.  He,  having 
testified  that  the  signature  to  the  instrument  was  his,  and 
that  he  could  not  read  English  (the  bond  being  written  in 
that  language),  was  prevented  by  rulings  of  the  trial  judge 
from  answering  questions  tending  to  show  that  the  bond  was 
not  read  to  him;  that  he  did  not  know  it  provided  for  his 
paying  weekly  sums  for  his  wife's  suppori;,  and  was  given  to 
understand  that  it  only  required  him  to  make  an  appearance 
in  court,  and  that  he  would  not  have  signed  the  bond  if  he 
had  known  it  provided  for  the  payment  of  weekly  support. 

Assuming  answers  most  favorable  to  the  appellant,  they 
might  have  shown  that  he  did  not  consciously  execute  an  in- 
strument of  the  character  in  question,  and  perhaps  might  have 
shown  that  he  was  defrauded  into  signing  it. 

The  judgment  should  be  reversed  and  the  record  remitted 
for  a  new  trial. 


SIMON  NISSEL,  APPELLANT,  v.  ROBERT  SWINLEY, 
RESPONDENT. 

Argued  November  7,  1906— Decided  February  25,  1907. 

Leave  granted,  in  the  discretion  of  the  court,  for  an  appeUant  to  per- 
fect his  appeal,  taken  from  a  District  Court  under  Pamph.  L. 
1902,  p.  565,  by  bringing  up  a  transcript  of  the  judgment  in  the 
court  below. 


On  appeal. 

Before  Justices  Fort,  Pitney  and  Keed. 
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For  the  appellant,  Cohn  &  Cohn, 

For  the  respondent,  Walter  R.  Hudson. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  •  This  case  is  treated  in  the  briefs  as  an  appeal 
from  the  District  Court,  taken  pursuant  to  Pamph.  L.  1902, 
p.  565.  The  appellant  has  not  brought  before  us  any  tran- 
script of  the  judgment  in  the  court  below,  as  required  by 
our  decisions.  Katzin  v.  Jenriy,  ante  p.  131,  and  cases  cited. 
For  this  reason  there  should  be  a  dismissal,  unless  the  appel- 
lant perfects  his  appeal  by  bringing  up  the  record  within  a 
reasonable  time. 

The  allowance  of  an  opportunity  to  perfect  an  appeal  is 
within  the  discretion  of  this  court.  In  this  case  leave  will 
be  given  because  a  debatable  and  important  question  seems 
to  be  presented  by  the  appeal. 

If  the  appellant  within  thirty  days  shall  perfect  his  appeal 
by  bringing  up  a  certified  transcript  of  the  judgment  record 
in  the  court  below,  the  case  may  be  placed  upon  the  list 
de  novo  for  argument  at  the  next  term.  Unless  thus  perfected 
within  the  time  specified  the  appeal  should  be  dismissed, 
with  costs. 


GEORGE  MILLER,  PROSECUTOR,  v.  ATLANTIC  CITY, 
RESPONDENT. 

Argued  November  7,  1906— Decided  February  25,  1907. 

contract  between  the  prosecutor  and  the  city  provided  that  he 
should,  as  required  from  time  to  time  during  a  term  specified,  do 
certain  work  in  repairing  street  openings,  that  the  work  should  be 
done  in  an  expeditious  manner  and  without  unnecessary  delay, 
and  that  whenever  the  city  council  should  become  satisfied  that 
the  work  or  any  part  thereof  was  being  unnecessarily  delayed  it 
should  have  power  to  terminate  the  contract  by  resolution  passed 
at  any  meeting.  Held,  that  the  only  vested  right  of  the  contractor 
with  respect  to  the  continuance  of  the  contract  was  that  it  should 
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remain  in  force  until  the  city  council  should  become  satisfied  that 
the  work  was  unnecessarily  delayed,  and  should  thereupon,  by 
resolution,  terminate  the  contract;  that  city  council  could  termi- 
nate it  without  notice  to  the  contractor,  and  that  their  action  in 
so  doing  was  not  reviewable  by  the  courts  in  the  aBsence  of  any- 
thing to  show  that  they  acted  unreasonably  or  wantonly. 


On  certiorari. 

Before  Justices  Fort,  Pitney  and  Reed. 
For  the  prosecutor,  Thompson  &  Cole. 
For  the  respondent,  Harry  Wootton. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  is  a  ceHiorari  to  review  a  resolution 
adopted  by  the  city  council  July  9th,  1906,  revoking  a  con- 
tract theretofore  made  between  the  city  and  the  prosecutor 
under  date  of  February  15th,  1906,  for  doing  the  work  and 
providing  all  the  material  required  for  relaying  the  pave- 
ment over  all  openings  made  within  the  driveways  of  streets 
paved  with  gravel,  broken  stone,  &c.,  during  the  remainder 
of  the  year  ending  December  31st,  1906.  The  contract  con- 
templated that  the  contractor  should,  as  required  from  time 
to  time  during  its  continuance,  supervise  the  refilling  of 
trenches  by  persons  and  corporations  making  openings,  and 
should  himself  replace  the  surface  over  the  openings  when 
refilled,  using  pavement  gravel,  broken  stone,  &c.,  according 
to  circumstances.  By  one  of  its  clauses  it  was  provided  that 
the  contractor  should  make  the  repairs  over  openings  in  an 
expeditious  manner,  without  unnecessary  delay,  "and  since 
no  specific  time  can  be  herein  fixed  wherein  any  work  shall 
be  completed,  it  is  hereby  agreed  that  whenever  the  city 
council  of  Atlantic  City  shall  become  satisfied  that  the  work 
or  any  part  thereof  is  being  unnecessarily  delayed,  it  shall 
have  power  and  authority  to  terminate  this  contract  by  reso- 
lution passed  at  any  meeting.'^  The  evidence  shows  that 
Miller  delayed  work  owing  to  inability  to  procure  materials, 
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SO  that  Ohio  avenue  for  a  long  distance  lay  open  for  six 
weeks;  that  on  two  or  three  dififerent  occasions  the  chairman 
of  the  street  committee  made  report  of  the  matter  to  his 
committee,  and  that  on  July  9th  he  reported  the  matter  to 
the  city  council  as  coming  from  that  committee.  The  con- 
tents of  this  report  were  offered  to  be  shown,  but  were  ruled 
out  on  the  objection  of  the  prosecutor.  The  case  shows  that 
it  was  on  the  motion  of  the  chairman  of  the  street  committee 
that  the  city  council  resolved  to  revoke  Miller's  contract. 

The  reasons  assigned  for  reversal  all  proceed  on  the  ground 
that  no  notice  was  given  to  the  prosecutor  of  the  intended 
action  of  city  council,  and  that  he  had  a  vested  interest  in 
the  contract,  of  which  he  could  not  be  thus  deprived  without 
notice  or  hearing. 

In  our  opinion,  his  vested  right  was  only  that  the  contract 
should  remain  in  force  until  the  city  council  should  become 
satisfied  that  the  work  was  being  unnecessarily  delayed,  and 
should  thereupon,  by  resolution  passed  at  any  meeting,  ter- 
minate the  contract.  It  was  in  this  sense  and  to  this  extent, 
an  employment  at  will,  or  at  least  under  a  terminable  con- 
tract, and  in  our  opinion  the  city  council  could  proceed  to 
terminate  it  without  notice  to  Miller,  and  their  action  in  so 
doing  is  not  reviewable  by  the  courts  in  the  absence  of  any- 
thing to  show  that  they  acted  unreasonably  or  wantonly. 

The  resolution  under  review  should  be  affirmed,  with  costs. 


WILLIAM  ECKERSON,  OVERSEER  OF  THE  POOR,  v.  JOHN 
MITCHELL,  PROSECUTOR. 

Argued  November  7,  1906 — Decided  February  25,  1907. 

1.  Under  the  "Act  concerning  disorderly  persons"  (Pamph.  L.  1898, 
p.  947,  §§  17,  19),  in  a  proceeding  against  a  husband  for  will- 
fully neglecting  and  refusing  to  provide  for  his  wife,  the  record 
of  conviction  must  show  that  by  reason  of  such  neglect  the  wife 
is  or  may  become  a  public  charge. 
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2.  Under  the  "Act  concerning  disorderly  persons"  (Pampk,  L,  1898, 
p.  958,  §  21),  the  taking  of  an  appeal  from  the  decision  of  the 
magistrate  to  the  Quarter  Sessions  does  not  amount  to  a  waiver 
of  legal  errors  of  procedure  committed  by  the  magistrate,  so  as  to 
bar  a  review  thereof  by  certiorari^  unless  the  appellant  has  taken 
the  steps  necessary  to  entitle  him  to  a  trial  de  novo  in  the  Ses- 
sions, or  unless  any  essential  steps  omitted  by  him  have  been 
waived  by  the  opposite  party. 


On  certiorari. 

Before  Justices  Fort,  Pitney  and  Reed. 
For  the  prosecutor,  Samuel  Koesiler, 
For  the  respondent,  James  C,  Connolly, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  writ  of  certiorari  brings  under  review 
certain  proceedings  had  before  a  police  justice  of  the  city 
of  Elizabeth,  at  the  instance  of  the  overseer  of  the  poor, 
against  the  prosecutor,  under  section  17  of  the  "Act  concerning 
disorderly  persons."  Pamph.  L.  1898,  p.  947.  That  section 
enacts  that  any  husband  or  father  who  deserts  or  willfully 
refuses  or  neglects  to  provide  for  or  maintain  his  wife  or 
other  family  shall  be  deemed  and  adjudged  a  disorderly  per- 
son, and  whenever  any  overseer  of  the  poor  of  the  township 
or  city  within  which  the  husband  or  father  resides  or  has 
his  legal  settlement,  or  where  the  wife  or  other  family  reside 
at  the  time  of  the  desertion,  believes  that  such  person  does 
desert  or  willfully  refuse  or  neglect  to  provide  for  and  main- 
tain his  family,  and  that  by  reason  thereof  the  family  may 
become  chargeable  to  such  township  or  city,  it  shall  be  the 
duty  of  the  overseer  to  make  complaint  thereof,  under  oath, 
before  a  magistrate. 

The  return  shows  that  upon  proceedings  of  this  character 
being  taken  against  the  prosecutor  a  trial  was  had,  and  that 
"the  court  considered  the  evidence  and  thereupon  adjudged 
the  defendant  to  be  a  disorderly  person  under  the.  provisions 
of   the   *Aet  concerning   disorderly   persons'    (Rev,,    1898), 
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and  adjudged  that  he  pay  to  the  said  Marguerite  Mitchell, 
for  her  support  and  maintenance,  the  sum  of  $4.50  per  week, 
and  enter  into  bond  in  accordance  with  the  provisions  of  said 
act,"  &c.  At  the  same  time  an  order  was  made  by  the  police 
justice  reciting  that  the  overseer  had  made  complaint  before 
him,  "charging  that  John  Mitchell  willfully  neglects  and 
refuses  to  provide  for  his  wife,  and  praying  that  he  might 
be  apprehended,  agreeably  to  the  provisions  of  an  'Act  con- 
cerning disorderly  persons.' "  And  then,  after  reciting  sub- 
sequent proceedings,  the  order  declares  that  the  police  justice 
"did  adjudge  the  said  defendant  guilty  of  the  charge  afore- 
said, and  did  adjudge  him  to  be  a  disorderly  person  within 
the  meaning  of  the  act  aforesaid ;  and  I  do  order  that  the 
said  John  Mitchell  do  forthwith,  upon  notice  of  this  order, 
pay  to  the  overseer  of  the  poor,  for  the  support  and  main- 
tenance of  said  wife,  the  sum  of  $4.50,  from  the  day  of  this 
order.'' 

The  complaint  that  was  made  by  the  overseer  at  the  in- 
ception of  these  proceedings  set  forth  not  only  that  the  prose- 
cutor did  desert  and  willfully  refuse  and  neglect  to  provide 
for  and  maintain  his  wife,  but,  also,  "that  by  reason  thereof 
his  said  family  may  become  chargeable  to  the  said  city  of 
Elizabeth."  There  was  no  finding,  however,  by  the  police 
justice  that  by  reason  of  the  prosecutor's  default  the  wife  was 
likely  to  become  chargeable  to  the  city. 

Among  other  reasons  set  up  as  ground  for  reversing  this 
order,  it  is  asserted  that  the  police  justice  did  not  have  juris- 
diction of  the  cause.  We  hold  that  the  overseer's  affidavit 
was  in  due  form,  as  required  by  section  17  of  the  act,  and 
jurisdiction  was  thereby  conferred  upon  the  police  justice. 
We  also  hold  that  jurisdiction  was  not  lost  by  irregular  ad- 
journments, nor  by  irregularity  in  the  bond  that  was  taken 
from  the  prosecutor  to  secure  his  appearance.  If  there  was 
any  such  irregularity,  he  waived  it  by  appearing  and  pro- 
ceeding to  trial  upon  the  merits. 

Another  reason  assigned  for  reversal  is  that  the  record  of 
the  conviction  does  not  set  forth  sufficient  of  the  evidence 
to  sustain  the  findings  of  the  police  justice.    The  point  is  well 
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taken,  so  far  as  the  state  of  the  record  is  concerned.  But 
counsel  for  the  owerwtet,  m  hifi  brief,  suggests  that  the  record 
in  this  respect  is  defective.  We  wonW^  theiefore,  not  reverse 
on  this  ground  without  first  granting  a  rule  upon  the  magis- 
trate for  a  further  return,  so  as  to  enable  him  to  certify  the 
evidence  upon  which  his  findings  were  based.  This  practice 
is  sanctioned  by  repeated  decisions.  South  Brunswick  v. 
Cranhury,  23  Vroom  298;  North  Plainfield  v.  Ooodwin,  43 
Id,  146;  Railway  v.  Hunt,  ante  p.  116. 

It  is  further  urged,  however,  that  the  conviction  and  order 
are  unlawful  and  defective  because  they  fail  to  set  out  any 
finding  that  the  wife  of  the  prosecutor  was  or  might  become 
chargeable  to  the  city  of  Elizabeth.  Under  our  decisions  this 
defect  is  fatal.  Cohen  v.  Camden,  29  Vroom  499;  Oedney 
V.  Dey,  15  7^.  576 ;  HelUr  v.  Brown,  28  Jd,  634. 

But  it  is  insisted  by  counsel  for  the  respondent  that  the 
prosecutor  has  waived  his  right  to  object  to  legal  errors  of 
procedure  committed  by  the  police  justice,  by  taking  an 
appeal  to  the  Court  of  Quarter  Sessions.  Section  21  of  the 
/^Act  concerning  disorderly  persons"  (Pamph,  L,  1898,  p.  948) 
provides  that  either  party,  upon  paying  all  costs  incurred  and 
by  filing  with  the  magistrate  within  five  days  after  the  trial 
before  him  a  written  notice  of  appeal,  may  appeal  to  the 
Court  of  Quarter  Sessions,  and  may  there  demand  a  trial  by 
jury,  and  said  court  shall  proceed  to  try  the  case  and  to  make 
adjudication  and  order  thereon.  Since  an  appeal  of  this 
sort,  giving  a  trial  de  novo  upon  the  merits,  is  more  advanta- 
geous to  a  party  who  has  a  meritorious  defence  than  a  review 
of  defective  proceedings  by  certiorari  (for  by  an  appeal  the 
appellant  may  hope  for  a  final  determination  in  his  favor, 
whereas  a  reversal  on  certiorari  may  be  followed  by  further 
proceedings  against  him),  it  seems  reasonable  to  hold  that 
the  taking  of  an  appeal  amounts  to  an  election  of  remedies 
and  a  waiver  of  the  common  law  review  by  certiorari.  And 
such  seems  to  be  the  trend  of  our  decisions.  Moore  v.  John- 
son, 29  Vroom  586,  588;  State,  Dunn,  pros,,  v.  Overseer,  3 
Id,  275,  280;  Vannoy  v.  Qivens,  3  Zdb.  201;  Butf  v.  Over- 
seer of  Camden,  9  Vroom  287,  288. 
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But  in  order  that  the  taking  of  an  appeal  may  amount  to 
such  election  and  waiver,  it  must^.  we  think,  appear  that  the 
appellant  has  taken  the  steps  necessary  to  entitle  him  to  a 
trial  de  novo  in  the  Quarter  Sessions,  or  at  least  that  any 
essential  steps  omitted  by  him  have  been  waived  by  the  oppo- 
site party.  Now,  in  the  case  before  us,  it  appears  that  Mitchell 
filed  a  notice  of  appeal  before  the  magistrate  within  five  dsLjs 
after  the  trial  there  had,  but  that  he  failed  to  pay  the  costs 
there  incurred,  and  that  for  this  failure  his  appeal  was  on 
motion  of  the  appellee  dismissed  by  the  Court  of  Quarter 
Sessions.  The  appellee,  now  respondent  in  certiorari,  having 
thus  chosen  to  insist  that  the  appeal  had  not  been  perfected 
so  as  to  entitle  the  appellant  to  a  trial  upon  the  merits,  can- 
not now  be  heard  to  say  that  that  appeal  operated  to  waive 
errors  of  procedure  before  the  magistrate. 

The  judgment  under  review  should  therefore  be  reversed. 


AGNES  K.  ARMOUR,  APPELLANT,  v.  SARAH  MURRAY  ET 
AL.,  APPELLEES. 

Submitted  December  6,  1906— Decided  February  25,  1907. 

1.  A  trust  deed  made  by  Sarah  Murray  and  Thomas  Murray,  her 
husband,  conveyed  certain  lands  to  Mary  Murray  (one  of  the 
children  of  the  grantors)  upon  trust  to  receive  the  rents,  issues 
and  profits  and  apply  them  to  the  use  of  the  grantor,  Sarah  Mur- 
ray, during  her  lifetime,  and  after  her  death  the  trustee  was  em- 
powered to  sell  the  lands,  and  out  of  the  proceeds  to  pay  to  James, 
John  and  Daniel  Murray  (sons  of  the  grantors),  "and  to  their 
heirs  and  assigns,"  each  the  sum  of  $200,  and  to  divide  the  re- 
mainder of  said  proceeds  with  her  two  sisters.  Annie  and  Sarah 
Murray  (daughters  of  the  grantors),  "and  to  their  heirs  and 
assigns  forever,  share  and  share  alike."  Thomas  Murray  having 
died,  leaving  Sarah  Murray,  his  widow,  surviving;  and  Mary 
Murray,  the  trustee,  and  her  sister  Sarah,  having  died  unmarried 
and  intestate,  leaving  their  brothers  James,  John  and  Daniel  and 
their  sister  Annie  as  their  sole  heirs — Held,  that  a  deed  of  con- 
veyance made  in  the  lifetime  of  Sarah  Murray,  the  grantor  in 
the  trust  deed,  and  in  which  she  united  with  her  sons  James,  John 
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and  Daniel  and  her  daughter  Annie,  would  operate  to  extinguish 

the  trust  and  to  convey  an  absolute  title  in  the  lands  to  a  third 

party. 

In  the  trust  clause  above  referred  to  the  word  "heirs"  held  to 

be  a  word  of  limitation  and  not  of  purchase. 

Under  the  trust  deed  above  referred  to — Held^  that  the  time  of 

the  exercise  of  the  power  of  sale  was  postponed  until  the  death 

of  Sarah  Murray,  the  mother,  for  her  benefit,  and  that  she  could 

waive  this  benefit  by  consenting  in  her  lifetime  to  a  sale  of  the 

property  to  a  third  party. 


On  appeal  from  First  District  Court  of  Jersey  City. 
Before  Justices  Fort,  Pitney  and  Reed. 
For  the  appellant,  Collins  &  Corbin. 
For  the  appellees,  Anthony  Engelbrecht 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  The  defendants  agreed  to  convey  to  the  plaintiff 
a  house  and  lot  of  land  in  Hudson  county  by  warranty  deed 
conveying  the  fee-simple,  free  from  all  encumbrances,  except- 
ing one  not  necessary  now  to  be  mentioned.  Pursuant  to  the 
terms  of  the  agreement  plaintiff  made  a  payment  to  the  de- 
fendants on  account  of  the  purchase-money,  and  before  the 
time  fixed  for  passing  title  she  incurred  expense  in  making  a 
search.  Defendants  tendered  a  deed  purporting  to  convey 
said  lands,  which  deed  plaintiff  refused  to  accept,  claiming 
that  it  would  not  vest  in  her  an  absolute  title  in  fee-simple  for 
the  reason  that  the  title  was  subject  to  an  outstanding  trust 
that  was  not  extinguished  by  the  deed  tendered.  The  present 
action  was  brought  to  recover  the  deposit  made  by  the  plaintiff 
upon  the  signing  of  the  agreement,  and  also  the  money  she 
expended  for  searching  the  title.  The  trial  judge  held  she  was 
not  entitled  to  recover,  on  the  ground  that  the  deed  tendered 
was  sufficient  to  convey  a  good  title. 

The  defendants  (all  of  whom  are  admitted  to  have  joined 
in  the  deed  referred  to)  are  Sarah  Murray  and  her  four  sur- 
viving children,  James,  Daniel,  Annie  and  John.    Their  in- 
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terest  arises  under  a  deed  made  in  the  year  1889  by  Sarah 
Murray  (now  defendant)  and  Thomas  Murray,  her  husband^ 
conveying  the  lands  in  question  to  Mary  Murray  (one  of  the 
children  of  Sarah  and  Thomas),  upon  trust  to  receive  the 
rents,  issues  and  profits  and  apply  them  to  the  use  of  the 
grantor  Sarah  Murray  during  her  life,  and  after  her  death  the 
trustee  was  empowered  to  sell  the  lands,  and  out  of  the  pro- 
ceeds to  pay  to  James,  John  and  Daniel  Murray  (sons  of 
Sarah  Murray,  the  grantor),  "and  to  their  heirs  and  assigns," 
each  the  sum  of  $200,  and  to  divide  the  remainder  of  said 
proceeds  with  her  two  sisters,  Annie  and  Sarah  Murray 
(daughters  of  the  grantors),  "and  to  their  heirs  and  assigns 
forever,  share  and  share  alike." 

It  would  seem  (although  the  state  of  the  case  is  obscure 
upon  these  points)  that  Thomas  Murray,  one  of  the  grantors, 
is  dead,  leaving  Sarah  Murray,  one  of  the  defendants,  his 
widow;  that  Mary  Murray,  the  trustee,  and  her  sister  Sarah 
have  died  unmarried  and  intestate,  and  that  the  defendants 
James,  John  and  Daniel  Murray  and  Annie  Murray  McGhee, 
are  the  sole  surviving  children  of  Thomas  and  Sarah,  the 
grantors,  and  are  all  of  full  age. 

It  is  admitted  by  the  appellant  that  upon  the  death  of  Mary 
Murray,  the  trustee,  her  legal  estate  descended  to  her  heirs 
at  the  common  law,  and  that  her  beneficial  estate  and  that  of 
her  sister  Sarah  (if  vested  in  them)  descended  to  the  brothers 
and  sister  (all  of  whom  joined  in  the  deed  that  was  tendered), 
and  that  the  sole  question  raised  below,  and  now  to  be  deter- 
mined on  appeal,  is  whether  a  conveyance  by  Sarah  Murray, 
the  life  tenant,  and  by  the  other  defendants,  including,  as  they 
did,  all  the  beneficiaries  of  the  trust  and  the  heirs  of  the  de- 
ceased trustee,  will  pass  a  marketable  title  to  the  lands  in  ques- 
tion. 

The  trial  judge  was  of  the  opinion  that  the  word  "heirs," 
where  used  in  the  trust  clause,  is  a  word  of  limitation,  and 
not  of  purchase,  so  that  the  beueficiaries  therein  named  took  a 
vested  and  not  a  contingent  interest,  and  that  although  under 
the  language  of  the  deed  no  power  was  given  to  make  convey- 
ance until  the  death  of  Sarah  Murray,  the  mother,  yet  that 
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the  postponement  of  the  exercise  of  the  power  was  for  her 
benefit  only,  and  was  waived  by  her  joining  in  the  deed  of 
conveyance  that  was  tendered  to  the  plaintiff. 

It  is  argued  by  counsel  for  the  appellant  that  since  the  trust 
deed  contemplated  a  sale  of  land  to  be  made  at  the  death  of 
Sarah,  the  mother,  and  a  distribution  of  the  proceeds  as  per- 
sonal property,  the  land  is  to  be  treated  as  converted  into 
personalty  as  of  that  time,  so  that  the  word  'Tieirs"  in  the 
connection  in  which  it  was  used  cannot  be  deemed  a  word  of 
limitation,  but  is  a  description  of  the  person  to  whom  the 
money  is  to  be  paid.  The  trust  deed,  however,  contains  no 
imperative  requirement  that  the  land  shall  be  sold,  as  in  Crane 
V.  Bolles,  4  Dick.  Ch,  Rep,  373,  but  only  an  authority  to  sell 
without  express  direction.  Therefore  the  land  retains  its  char- 
acter as  land  until  actually  sold.  Cook's  Executor  v.  Cook's 
Administrator,  6  C,  E.  Or,  375 ;  Condit  v.  Bigalow,  19  Dick, 
Ch,  Rep.  504.  The  devise  over  after  the  life  interest  of  Sarah 
Murray,  the  mother,  is  in  effect  to  Mary,  Annie  and  Sarah, 
the  daughters,  subject  to  charges  of  $200  each  in  favor  of  the 
sons  James,  John  and  Daniel.  The  power  of  sale  after  the 
^  death  of  the  mother  was  conferred  for  the  purpose  of  raising 
the  sums  payable  to  the  sons  "and  to  their  heirs  and  assigns." 
We  agree  with  the  trial  judge  that  in  this  context  the  word 
'Tieirs,'*  while  not  strictly  appropriate  as  applied  to  personalty, 
is  intended  as  a  word  of  limitation  and  not  of  purchase.  The 
rule  in  Shelley's  case  applies,  it  not  having  been  abolished  in 
this  state  except  with  respect  to  estates  created  by  will. 

It  results  that  by  the  trust  deed  vested  interests  passed  to 
the  sons  as  well  as  to  the  daughters  of  the  grantors,  enjoyment 
alone  being  postponed  until  after  the  death  of  the  mother. 
The  time  of  the  exercise  of  the  power  of  sale  is  a  matter  that 
may  be  waived  by  all  the  persons  entitled,  they  having  vested 
interests  and  being  sui  juris,  and  their  deed  of  conveyance 
made  to  the  plaintiff  herein  amounts  to  a  consent  to  a  presenf 
sale.  Indeed,  as  we  think,  the  making  of  any  sale  by  the 
trustee  might  be  waived  by  the  beneficiaries,  they  being  the 
only  parties  for  whose  benefit  the  power  of  sale  is  conferred. 

The  present  case  differs  materially  from  Isham  v.  Delaware^ 
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Lackawanna  and  Western  Railroad  Co.,  3  Stock.  227,  cited  by 
counsel  for  the  appellant,  for  there  the  lands  were  conveyed  in 
trust  for  the  benefit  of  certain  parties  and  their  children  yet 
unborn,  so  that  it  was  properly  held  that  the  trust  could  not 
be  revoked  or  annulled  by  the  consent  of  the  trustee  and  the 
beneficiaries  in  being. 

We  agree  with  the  view  of  the  trial  judge  that  the  deed  ten- 
dered would  have  operated  to  extinguish  the  trust  and  to  con- 
vey an  absolute  title  in  fee-simple  to  the  appellant. 

The  judgment  under  review  should  therefore  be  affirmed, 
with  costs. 


THE  BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE  COUNTY 
OF  HUDSON  V.  THE  WOODCLIFF  LAND  IMPROVEMENT 
COMPANY. 

Argued  November  8,  1906— Decided  February  25,  1907. 

1.  The  defendant  conveyed  land  to  the  plaintiff  for  the  purpose  of 
a  road  to  be  built  according  to  grades  shown  upon  a  map.  Held^ 
that  adjoining  land  of  the  defendant  was  burdened  with  the 
lateral  support  of  a  road  built  in  accordance  with  the  terms  of 
the  deed. 

2.  The  lessor  of  lands  is  liable  for  a  nuisance  created  by  the  lessee 
where  the  premises  are  demised  for  the  purpose  of  creating  the 
nuisance;  where  the  nuisance  is  the  necessary,  contemplated  or 
probable  result  of  the  use  of  the  premises  for  the  purposes  for 
which  they  are  leased,  or  where  the  nuisance  is  created  by  the 
lessee  with  the  license  or  consent  of  the  lessor. 

3.  A  landowner  who  permits  another  to  create  a  nuisance  upon  the 
land  is  liable  to  one  who  is  injured  thereby. 


On  demurrer  to  declaration. 

Before  Justices  Hendbickson,  Swayze  and  Trenchard. 

For  the  plaintiff,  John  Griffin. 

For  the  defendant,  Abel  L  Smith  and  Gilbert  Collins. 
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The  opinion  of  the  court  was  delivered  by 

SwAYXE,  J.  The  defendant  has  demurred  to  two  counts  of 
the  plaintiff's  declaration.  The  first  count  avers  that  the  de- 
fendant conveyed  lo  the  plaintiff  certain  land  therein  de- 
scribed, more  particularly  shown  on  a  map  delivered  with 
the  deed,  for  the  uses  and  purposes  of  a  branch  or  connecting 
public  road  in  the  county  of  Hudson,  in  pursuance  of  the 
act  of  April  7th,  1888;  that  the  conveyance  was  made  upon 
the  express  condition  that  the  road,  when  built,  should  at 
certain  points  marked  on  the  map  be  according  to  the  grades 
shown  on  the  map;  that  the  plaintiff  constructed  a  road  in 
strict  conformity  with  the  grants,  covenants,  conditions,  re- 
strictions and  provisos  therein  contained;  that  the  construc- 
tion was  completed  May  1st,  1897,  and 'maintained  by  the 
plaintiff  continuously  thereafter;  that  the  road  was  con- 
structed of  macadam,  with  a  parapet  and  retaining  wall  on 
the  easterly  side,  varying  in  height  above  the  adjacent  soil  to 
the  east,  from  six  to  twenty  feet;  that  outside  of  the  retain- 
ing wall,  at  the  time  of  the  delivery  of  the  deed  and  the 
construction  of  the  road,  the  earth,  in  its  natural  state,  ex- 
tended on  the  horizontal  in  an  easterly  direction  three  hun- 
dred feet  to  the  edge  of  a  bluff,  from  which  there  was  a 
sharp  descent  of  one  hundred  and  eighty  feet  to  the  foot  of 
the  bluff  at  the  westerly  shore  of  the  Hudson  river ;  that  the 
plaintiffs  were  lawfully  entitled  to  have  suflBcient  of  the  earth 
in  its  natural  state  remain  to  support  the  road  and  the  re- 
taining wall ;  that  the  defendant  leased  to  the  Clinton  Point 
Stone  Company,  for  fee  or  reward,  the  land  of  the  defendant 
lying  to  the  east  of  the  lands  conveyed  to  the  plaintiff,  "for 
the  purpose  of  excavating,  blasting  away  and  removing  the 
rock,  stone  and  earth  so  near  the  easterly  side  line  of  said  road, 
over  the  lands  above  described,  forming  the  lateral  support 
of  the  said  road  *  *  *  as  to  expose  the  said  road  *  *  * 
to  the  peril  of  falling;  and  did  also  license  and  permit  said 
Clinton  Point  Stone  Company  and  others  *  *  *  to  ex- 
cavate, blast  away  and  remove  the  earth,  soil  and  rock  so  near 
the  easterly  side  line  of  said  road,  over  the  lands  above 
d^eribed,   forming   the   lateral    support   of   the    said   road 
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*  *  *  as  to  expose  the  said  road  *  *  *  to  the  danger 
of  falling;"  that  the  Clinton  Point  Stone  Company,  pursu- 
ant to  the  lease  and  license,  blasted  away  and  removed  the 
earth,  rock  and  soil  in  conformity  with  the  lease  and  license 
of  the  defendant,  by  means  whereof  the  rock  and  earth  caved, 
subsided  and  fell  down,  and  the  road  was  damaged. 

The  second  count  omits  the  averment  as  to  the  lease  and 
avers  that  the  defendant  licensed  and  permitted  the  stone 
company  to  enter  the  lands  of  the  defendant  for  the  purpose 
of  excavating,  blasting  away  and  removing  the  rock  and  stone, 
with  the  right  in  the  defendant  to  remove  the  stone  company 
and  others  from  and  off  the  lands,  especially  if  the  stone  com- 
pany blasted  and  excavated  the  rock,  earth  and  soil  so  close 
to  the  easterly  line  of  the  road  as  to  endanger  the  falling  of 
the  road ;  that  the  stone  company,  with  the  knowledge  of  the 
defendant,  commenced  blasting  away,  excavating  and  remov- 
ing the  earth,  rock  and  soil  so  near  the  line  of  the  road  as  to 
endanger  its  fall ;  that  the  defendant  did  not  and  would  not 
cause  the  stone  company  to  desist  and  refrain  from  so  blast- 
ing, excavating  and  removing  the  rock,  soil  and  earth,  but, 
with  full  knowledge  of  the  premises,  permitted  the  stone  com- 
pany to  blast  so  near  the  line  of  the  road  that  it  caved,  sub- 
sided and  fell  down. 

Whether  the  facts  stated  show  an  injury  to  the  plaintiff 
depends  upon  the  right  of  the  plaintiff  to  lateral  support. 
It  is  settled  law  in  this  state  that  ordinarily  the  duty  of 
lateral  support  of  a  neighbor's  land  is  limited  to  the  support 
of  the  land  in  its  natural  condition.  McOuire  v.  Grant,  1 
Butcher  356;  Schvltz  v.  Byers,  24  Vroom  442.  Unless, 
therefore,  this  case  contains  some  feature  which  distinguishes 
it  from  an  ordinary  case,  there  was  no  duty  of  lateral  support 
of  the  added  burden  of  the  road.  We  think  that  there  are 
facts  in  this  case  which  take  it  out  of  the  ordinary  rule  and 
require  an  inference  of  an  implied  grant  of  an  easement  of 
lateral  support  for  the  road.  The  declaration  avers  that  the 
land  of  the  plaintiffs  was  conveyed  to  them  by  the  defendant 
for  the  purpose  of  a  road,  to  be  built  according  to  grades 
shown  upon  a  map,  and  that  the  road  was  built  in  accordance 
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with  the  covenants  and  provisos  of  the  deed.  The  mainte- 
nance of  such  a  road  required  support  from  the  adjacent  land 
of  the  defendant,  and  the  parties  must  be  held  to  have  con- 
templated this  necessity  and  to  have  allowed  for  the  detriment 
to  the  defendant  caused  by  the  increased  burden  upon  its  land 
in  determining  the  consideration  for  the  conveyance. 

A  similar  question  has  arisen  in  the  English  courts.  In 
Caledonian  Railway  Co,  v.  Sprot,  1  Pat.  (Sc,  App,)  G33, 
642;  S.  C,  2  Macq.  H,  L.  Cos.  449;  17  Eng.  Rul,  Cas. 
686,  it  was  held  by  the  house  of  lords  that  the  grantor  in  a 
conveyance  to  a  railway  company  by  implication  conveyed  to 
the  company  the  right  to  all  necessary  support  of  their  line 
of  railway,  and  could  not  derogate  from  that  conveyance  by 
working  mines  and  removing  that  support,  although  he  had 
by  the  conveyance  reserved  the  mines  to  himself  and  his  heirs, 
with  full  liberty  to  win  and  work  minerals.  Lord  Cranworth 
said :  "Independently  of  any  provisions  contained  in  the  act 
of  parliament,  the  effect  of  that  conveyance  was  to  convey  the 
land  to  be  covered  by  the  railway  to  the  company,  together 
with  a  right  to  all  reasonable  subjacent  and  adjacent  support. 
A  right  to  such  support  is  a  right  necessarily  connected  with 
the  subject-matter  of  the  grant  If  the  owners  of  a  house 
were  to  convey  the  upper  story  to  a  purchaser,  reserving  all 
below  the  upper  story,  such  purchaser  would,  on  general 
principles,  have  a  right  to  prevent  the  owner  of  the  lower 
stories  from  interfering  with  the  walls  and  beams  upon  which 
the  upper  story  rests  so  as  to  prevent  them  from  affording 
proper  support,  so  far,  at  all  events,  as  to  prevent  a  person 
who  has  granted  a  part  of  his  land  from  so  dealing  with  that 
which  he  retains  as  to  cause  what  he  has  granted  to  sink  or 
fall.  How  far  such  adjacent  support  must  extend  is  a  ques- 
tion which,  in  each  particular  case,  will  depend  on  its  own 
special  circumstances.'^  This  case  was  decided  on  a  Scotch 
appeal  in  1856.  A  similar  question  arose  in  England  in 
1860.  Northeastern  Railway  Co,  v.  Elliott,  1  J,  £  H,  145; 
2  DeG.  F.  rf'  J.  423;  10  //.  L.  Cas.  333.  The  case  is  also 
reported  in  29  L.  J.,  Ch.  808;  30  Id.  160;  32  Id,  402.  The 
case  was  therefore  very  thoroughly   discussed,  and  it  was 
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held  that  a  conveyance  granting  land  for  a  special  purpose 
must  be  construed  as  conveying  all  the  rights  necessarily  in- 
cident to  the  due  execution  of  that  purpose.  The  latter  case 
was  somewhat  complicated  by  the  fact  that  there  were  statu- 
tory provisions  for  the  case  of  mines  lying  under  lands  pur- 
chased by  the  railway  company.  Tha  appellant  contended 
that  the  rights  of  the  company  were  defined  by  the  act,  and 
that  the  rule  of  the  common  law  in  regard  to  lateral  support 
over  adjacent  lands  was  altogether  excluded.  Lord  Chelms- 
ford, however,  thought  that  the  case  was  controlled  by  Cale- 
donian Company  v,  Sprot.  In  answer  to  the  contention  on 
the  part  of  the  appellant  that  that  case  was  a  case  of  a  volun- 
tary conveyance,  while  the  Elliott  case,  although  in  form  a 
voluntary  conveyance,  was  to  be  regarded  as  compulsory  since 
the  company  had  power  to  condemn  lands,  he  said  that 
whether  voluntary  or  compulsory,  every  grant  must  carry 
with  it  all  that  is  necessary  to  the  enjoyment  of  the  subject- 
matter  of  it,  and  therefore,  if  a  certain  grant  of  lateral  sup- 
port was  essential  to  the  safety  of  the  railway,  the  right  to  it 
must  pass  as  a  necessary  incident  to  the  grant.  The  authority 
of  these  cases  was  subsequently  recognized  by  the  house  of 
lords  in  Oreat  Western  Railway  Co,  v.  Bennett,  L,  R., 
2  H.  L,  27;  36  i.  J.,  Q.  B,  133;  17  Eng.  Rul  Cos,  706, 
and  in  the  great  case  of  Dalton  v.  Angus,  6  App,  Cos.  740; 
50  L,  J.,  Q,  B.  689;  10  Eng.  Rul,  Cas,  98,  decided  in  the 
house  of  lords  in  1879,  Lord  Selborne,  while  recognizing 
the  general  rule  that  the  right  of  lateral  support  generally 
was  applicable  only  to  lands  in  their  natural  state,  said  that 
a  right  to  the  support  of  lands  weighted  by  artificial  struc- 
tures would  be  sustained  as  a  matter  of  grant,  upon  the  au- 
thority of  Caledonian  Railway  Company  v.  Sprot.  That  case 
has  also  been  followed  in  the  still  more  recent  case  of  the 
Oreat  Western  Railway  Co,  v.  Cefn  Cribbwr  Brick  Co. 
(1894),  2  Ch.  437;   63  L,  J.,  Ch.  500. 

We  think  the  view  taken  by  the  English  courts  is  based 
upon  a  correct  principle,  and  that  to  allow  the  defendant  to 
maintain  that  there  was  no  right  of  lateral  support  in  this 
case  except  of  the  lands  in  their  natural  state  would  allow 
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him  to  derogate  from  his  own  grant,  which  web  for  the  ex- 
press purpose  of  a  road  to  be  built  at  the  grade  at  which  this 
road  was  built. 

It  was  argued  on  behalf  of  the  defendant  that  the  convey- 
ance for  the  purpose  of  a  highway  did  not  involve  necessarily 
the  burdening  of  the  surface  with  a  retaining  wall  or  otiier 
burdens.  In  the  case  of  an  ordinary  highway  which  con-, 
forms  to  the  naturaV surface  of  the  ground,  this  might  possi- 
bly be  true,  but  by  the  very  terms  of  the  grant  to  the  plaintiff 
the  road  was  required  to  be  constructed  according  to  certain 
grades  and  was  actually  constructed,  as  the  declaration  avers, 
in  accordance  therewith.  It  is  a  fair  inference  that  these 
conventional  grades  differed  from  the  natural  grade  of  the 
ground,  and  must  at  some  points  have  required  fills.  It  is 
true  that  the  declaration  does  not  aver  that  the  retaining 
wall  was  necessary  for  the  purpose  of  the  road,  and  if  it 
appeared  that  the  injury  to  the  plaintiff  was  due  to  the  in- 
creased weight  of  the  retaining  wall  it  might  be  arguable 
that  the  declaration  should  show  by  proper  averments  the 
necessity  of  the  retaining  wall;  but  as  far  as  appears  from 
the  declaration  the  retaining  wall  in  no  way  contributed  to 
the  injury,  and  in  view  of  the  averment  that  the  lease  to  the 
stone  company  was  for  the  purpose  of  excavating  and  blasting 
so  near  the  road  as  to  expose  the  road  itself  to  the  peril  of 
falling,  and  the  further  averment  that  the  rock,  earth  and 
soil  of  the  road  caved,  subsided  and  fell  down  by  reason  of 
the  acts  of  the  stone  company,  we  think  we  ought  not  to 
infer  that  the  injury  was  caused  by  the  increased  weight  of  an 
unnecessary  retaining  wall. 

The  question  remains  whether  the  defendant  is  responsible 
foi'  the  injury  complained  of.  The  acts  which  resulted  in  that 
injury  were  not  the  acts  of  the  defendant,  but  of  its  lessee, 
the  Clinton  Point  Stone  Company.  This  court  has  held,  in 
Ingwersen  v.  BanTcin,  18  Vroom  18,  that  if  a  nuisance  is 
created  during  a  term  already  existing  no  liability  falls  on 
the  landlord  pending  that  term,  for  the  reason  that  he  has 
no  legal  means  of  abating  the  nuisance;  and  it  seems  to  be 
settled,  in  the  English  courts,  that  where  the  nuisance  arises 
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solely  from  the  act  of  the  tenant  during  his  term  the  land- 
lord cannot  be  held  liable.  Rich  v.  Basterfield,  4  C.  B,  783 ; 
Russell  V.  Shenton,  3  Q.  B,  449.  It  was  settled  in  this  court, 
by  Ingwersen  v.  Rankin,  that  where  the  nuisance  existed  at 
the  time  of  the  demise  an  action  would  lie  against  the  lessor. 
The  present  case  involves  the  question,  which  was  left  unde- 
cided by  Ingwersen  v,  Rankin,  whether  the  lessor  is  liable 
for  a  nuisance  which  is  a  necessary,  contemplated  or  probable 
result  of  the  use  of  the  premises  for  the  purposes  for  which 
they  are  leased.  We  can  see  no  distinction  in  principle  be- 
tween the  liability  of  the  lessor  who  demises  premises  with 
an  already  existing  nuisance  and  the  liability  of  a  lessor 
who  demises  premises  for  a  purpose  the  necessary  result  of 
which  is  a  nuisance,  and  the  case  is  much  stronger  against 
a  lessor  who  demises  premises  for  the  veiy  purpose  of  creating 
a  nuisance.  In  sijeh  a  case  he  participates  in  the  creation  of 
the  nuisance,  either  by  authorizing  it  or  by  making  the  act 
of  the  tenant  his  own.  It  would  be  manifestly  wrong  to  allow 
the  lessor  to  escape  liability  merely  by  demising  the  premises 
in  order  that  the  nuisance  might  be  the  original  act  of  the 
lessee  only.  The  authorities  sustain  this  position.  One  of 
the  early  eases  is  Fish  v.  Dodge,  4  Den.  311,  where  Chief 
Justice  Bronson  likened  the  case  to  tliat  of  a  man  who  might 
bo  indicted  and  punished  for  keeping  a  bawdy  house  where 
he  had  rented  a  tenement  for  that  purpose.  Other  cases  to 
the  same  effect  are  House  v.  Metcalf,  27  Conn,  640;  Jack- 
man  v.  Arlington  Mills,  137  Mass.  277;  Samuelson  v.  Cleve- 
land Iron  Co.,  49  Mich.  164;  Fotv  v.  Roberts,  108  Pa.  St. 
489.  The  more  recent  case  is  found  in  the  English  reports. 
Harris  v.  James,  45  L.  J.,  Q.  B.  ^Ah.  It  has  been  held,  with 
equal  reason,  that  where  the  nuisance  is  created  by  the  lessee 
with  the  license  or  consent  of  the  lessor,  the  latter  is  liable. 
Twiss  V.  Baldwin,  9  Conn.  291 ;  Riley  v.  Simpson,  83  Cal. 
217.  The  averments  of  the  first  count  demurred  to  bring  this 
ease  within  this  rule.  It  is  averred  that  the  defendant  leased 
the  premises  to  the  stone  company  for  the  purpose,  not 
merely  of  blasting  and  removing  rock,  but  for  the  purpose 
of  removing  and  blasting  rock  so  near  the  road  as  to  expose 
the  road  to  the  peril  of  falling. 
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The  second  count,  however,  m«Mt  rest  upon  a  different 
basis,  for  it  avers  a  license  for  the  purpose  of  blasting  and 
removing  roek,  subject  to  the  right  of  the  defendant  to  remove 
the  licensee  if  the  latter  blasted  so  close  to  the  road  as  to 
endanger  its  fall.  The  last  averment  seems  inconsistent  with 
any  purpose  on  the  part  of  the  lessor  to  infringe  the  rights 
of  the  plaintiff.  The  liability  of  the  defendant  upon  the 
second  count  must  rest  upon  other  principles.  That  count 
contains  an  averment  that  the  defendant  permitted  the  stone 
company  and  others  to  blast  and  remove  rock  so  near  the  line 
of  the  road  that  the  latter  caved,  subsided  and  fell  down. 
The  effect  of  these  averments  is  that  the  original  license  did 
not  permit  the  stone  company  to  injure  the  plaintiff,  but  that 
subsequently  such  injury  was  permitted.  The  defendant  is 
then  in  the  position  of  an  occupant  of  land  who  suffers 
a  nuisance  thereon.  He  is  not  within  the  reason  of  the  cases 
which  exempt  a  lessor  for  a  nuisance  arising  after  the  lease, 
for  he  can  enter  at  any  time  and  abate  the  nuisance ;  the  land 
is  his  and  no  term  of  a  tenant  stands  in  his  way.  White  v. 
Jameson,  L,  R,,  18  Eq,  Cos.  303.  We  therefore  think  that 
the  second  count  also  states  a  cause  of  action  against  the  de- 
fendant. 

For  these  reasons,  the  plaintiff  is  entitled  to  judgment  upon 
the  counts  demurred  to. 


ALBERT  FOGG  v.  OCEAN  CITY  AND  OCEAN  CITY  UTILIZA- 
TION AND  SEWERAGE  COMPANY,  AND  ANOTHER. 

Argued  November  7,  1906— Decided  February  25,  1907. 

1.  An  owner  of  real  estate,  whose  buildings  are  connected  with  the 
sewers  of  a  sewer  company,  who  has  paid  sewer  rent  therefor, 
may  question  by  certiorari  an  ordinance  granting  to  a  new  com- 
pany the  right  to  take  over  the  plant  of  the  old  company,  and  the 
right  to  lay  its  pipes  and  system  of  sewerage  beneath  the  surface 
of  the  streets,  and  fixing  higher  rates  for  sewer  rentals. 
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2.  The  act  for  the  government  of  certain  cities  (Pamph,  L.  1897,  p. 
46)  gives  the  city  council  power  to  prescribe  the  manner  in  which 
shall  be  exercised  any  privileges  granted  in  the  tise  of  streets  or 
in  digging  up  streets  for  the  pnrpose  of  laying  down  pipes.  Held, 
that  this  power  does  not  authorize  the  city  council  to  make  an 
original  grant  of  such  privileges,  but  only  to  regulate  the  exercise 
of  privileges  otherwise  acquired. 

3.  A  company  organized  under  the  General  Corporation  act  of  189t5 
is  not  authorized  to  lay  sewers  in  the  public  streets. 


On  certiorari. 

Before  Justices  Hendkickson,  Swayze  and  Trenchard. 

For  the  prosecutor,  Bourgeois  &  Sooy, 

For  the  defendants,  Thompson  £  Cole. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  This  case  involves  the  validity  of  an  ordinance 
of  Ocean  City  granting  to  the  Ocean  City  Utilization  and 
Sewerage  Company  the  right  to  lay  pipes  beneath  the  surface 
of  the  streets  and  to  construct,  operate  and  maintain  a  system 
of  sewerage  in  the  city,  and  fixing  the  charges.  This  ordi- 
nance was  adopted  August  20th,  1906.  The  utilization  and 
sewerage  company  was  a  corporation  under  the  General  Cor- 
poration act  of  1896.  In  1893  an  ordinance  had  been  passed 
by  the  city  providing  for  sewer  drainage  by  what  was  called 
the  Ocean  City  Sewer  Company,  and  that  ordinance  fixed  the 
rates  and  charges  for  sewer  rentals ;  these  rates  were  paid  by 
the  prosecutor  until  the  passage  of  the  ordinance  of  August 
20th,  1906,  which  provided  for  higher  rates.  Some  question 
had  been  raised  as  to  the  procedure  for  the  incorporation  of 
the  Ocean  City  Sewer  Company,  which  I  shall  hereafter  call 
the  old  company,  and  the  utilization  and  sewerage  company, 
which  I  shall  call  the  new  company,  had  been  incorporated  for 
the  purpose  of  taking  over  the  plant  of  the  old  company.  The 
ordinance,  however,  is  not  limited  to  granting  permission  to 
the  new  company  to  take  over  the  plant  of  the  old  company, 
but  in  its  enacting  part  grants  to  the  new  company,  as  an 
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original  grant,  the  right  to  lay  its  pipes  and  its  system  of 
sewerage  beneath  the  surface  of  the  streets. 

The  first  question  is  whether  the  prosecutor  has  a  sufficient 
interest  to  justify  him  in  prosecuting  the  certiorari.  The  case 
shows  that  he  owns  real  estate  and  that  his  buildings  are  con- 
nected with  the  sewer  pipes  of  the  old  company  and  that  he 
has  paid  the  sewer  rent  therefor.  He  had  therefore  at  least 
a  license  to  discharge  sewage  through  the  sewers  of  tlie  old 
company,  and  the  present  ordinance  is  one  step  in  a  process 
by  which  those  sewers  are  to  be  turned  over  to  the  new  com- 
pany and  the  prosecutor^s  rates  increased.  It  does  not  indeed 
appear  that  the  prosecutor's  land  abutted  upon  any  of  the 
streets  in  which  sewers  were  to  be  laid,  but  it  has  been  held  by 
the  Court  of  Errors  and  Appeals  that  where  a  man  has  a 
sewer  or  drain  laid  across  a  public  street  he  has  a  property 
right  in  his  sewer,  even  though  that  right  may  be  only  the 
right  of  a  licensee.  Miller  v.  Oreenwich,  33  Vroom  771. 
This  property  right  of  the  prosecutor  is  sufficient  to  bring  the 
case  within  the  rule  stated  in  Oliver  v.  Jersey  City,  34  Id,  96, 
which  was  approved  upon  this  point  by  the  Court  of  Errors 
and  Appeals.    Id.  635. 

The  second  question  is  whether  Ocean  City  could  grant  a 
right  to  lay  sewers  to  a  corporation  organized  under  the  gen- 
eral act.  The  answer  depends  not  merely  upon  the  power  con- 
ferred upon  the  city  by  the  act  of  1897  (Pamph.  L.,  p.  46), 
but  also  upon  the  powers  conferred  upon  the  new  company  by 
the  General  Corporation  act.  The  act  of  1897  {Pamph.  L.,  p. 
52,  pi.  7)  gives  the  city  council  power  to  prescribe  the  manner 
in  which  shall  be  exercised  any  privileges  granted  in  the  use 
of  the  streets  or  in  digging  up  the  streets  for  the  purpose  of 
laying  down  pipes.  It  also  authorizes  {Pamph.  L.,  p.  52,  pH. 
8)  the  council  to  lay  drains  or  construct  sewers  in  the  streets, 
but  this  latter  power  evidently  relates  to  sewers  constructed 
by  the  city  itself,  for  it  authorizes  the  cost  to  be  assessed  on 
the  owners  of  property  benefited  by  the  improvements,  and 
this  provision  is  quite  inapplicable  to  sewers  constructed  by  a 
private  company  for  private  gain.  The  only  authority  of  the 
coimcil  under  the  act  of  1897  is  to  regulate  the  exercise  of 


Digitized  by  VjOOQIC 


FEBEUARY  TERM,  1907.  365 


45  Vroom.  Fogg  v.  Ocean  City. 


privileges  granted  by  the  authority  of  other  acts.  It  does  not 
extend  so  far  as  to  authorize  the  council  to  make  an  original 
grant  of  such  privileges.  The  grant  to  a  sewer  company,  for 
example,  is  authorized  by  the  act  of  June  13th,  1890  (Gen. 
Stat.,  p.  2193,  pi,  326),  and  in  our  view  the  only  effect  of  the 
provision  of  the  charter  above  referred  to  is  to  authorize  the 
city  council  to  direct  the  manner  in  which  a  privilege  already 
granted  imder  the  act  of  1890  might  be  exercised.  The  Water 
Company  act  of  1876  also  makes  the  incorporation  of  the 
company  and  the  right  to  lay  pipes  dependent  upon  the  con- 
sent of  the  municipal  authorities.  The  Gas  Company  act 
(Gen.  StcU.,  p.  1610,  pi.  17)  contains  a  similar  provision,  and 
the  Street  Railway  Company  acts  make  the  right  of  the  cor- 
poration dependent  upon  municipal  consent.  Pamph.  L. 
1896,  p.  329.  Some  of  these  acts  contain  special  provisions 
intended  to  safeguard  the  rights  of  the  public  in  the  public 
streets.  No  such  safeguards  are  provided  by  the  act  of  1897, 
to  which  reference  has  been  made.  We  think  the  course  of 
legislation  clearly  indicates  that  the  grant  of  the  right  to  use 
the  public  streets  for  various  purposes  was  intended  by  the 
legislature  to  be  controlled  in  each  case  by  the  statute  appli- 
cable to  that  particular  case,  and  to  be  surrounded  by  such 
safeguards  in  each  casa  as  the  legislature  had  provided.  It 
would  conflict  with  this  legislative  policy  to  hold  that  the  com- 
mon council  of  a  city,  governed  by  the  act  of  1897,  had 
the  power  to  grant  rights  in  the  public  sti-eets  without 
any  of  these  safeguards.  The  language  of  the  act  does 
not  indicate  that  it  had  so  broad  a  scope.  It  was  rather 
intended  to  provide  an  additional  safeguard  for  the  public 
interests  by  putting  under  the  control  of  the,  city  coun- 
cil the  manner  in  which  privileges  granted  under  the 
different  acts  might  be  exercised,  or  in  other  words,  to  confer 
by  express  statute  upon  the  city  the  police  power  over  the 
streets  which  might  be  exercised  notwithstanding  existing 
rights  to  the  use  of  the  street.  Cook  v.  North  Bergen,  43 
Vroom  119 ;  affirmed,  November  19th,  1906.  The  case  differs 
from  the  case  of  Benton  v.  Elizabeth,  32  Id.  411 ;  affirmed.  Id, 
693.    In  that  case  the  National  Transit  Company  had  pur- 
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chased  such  a  right  in  the  lands  in  question  as  would  entitle 
it  to  lay  pipes  for  the  transportation  of  oil,  if  the  land  had  not 
been  subject  to  the  easement  of  a  public  street;  the  only 
privilege  asked  of  the  city  was  that  of  opening  a  public  street, 
and  this  court  recognized  the  distinction  between  the  grant  of 
privileges  in  the  use  of  streets  and  the  exercise  of  privileges 
already  possessed. 

There  is  another  equally  serious  objection  to  the  ordinance. 
The  new  company  is  organized  under  the  Greneral  Corporation 
act  of  1896^  and  while  its  purpose  is  undoubtedly  lawful 
within  the  meaning  of  the  supplement  of  1899  (Pcumph.  L,,  p. 
473),  it  can  have  no  powers  not  conferred  by  the  act  under 
which  it  is  organized.  That  act  contains  no  provision  author- 
izing a  corporation  organized  thereunder  to  lay  sewers  in  the 
public  streets,  and  the  provisions  of  the  certificate  of  incor- 
poration authorizing  it  to  construct,  maintain  and  operate 
a  system  of  sewerage  in  Ocean  City,  cannot  confer  upon  it  a 
power  not  given  by  the  act.  The  fact  that  the  legislature  has 
provided  for  the  incorporation  of  sewer  companies  which  de- 
sire to  construct,  maintain  and  operate  a  system  of  sewerage 
in  the  municipalities  of  this  state,  and  has  by  that  act  required 
a  compliance  with  certain  conditions  intended  to  protect  the 
public,  is  proof  that  it  was  not  the  intent  that  such  a  power 
should  exist  under  the  General  Corporation  act.  The  present 
General  Corporation  act  is  a  revision  of  statutes  which  existed 
prior  to  the  passage  of  the  act  of  1890.  At  that  time  the  then 
existing  General  Corporation  act,  like  the  present,  authorized 
the  incorporation  of  a  company  for  any  lawful  business  and 
purpose  whatever.  Pamph.  L,  1888,  p,  112.  The  act  of  1890 
would  never^  have  been  adopted  by  the  legislature  if  it  had  in- 
tended that  corporations  with  the  same  powers  might  be  organ- 
ized under  the  Corporation  act  of  1875  and  the  supplements 
thereto.  The  same  argument  is  clearly  applicable  to  the  act 
of  1896,  since  that  is  only  a  revision  of  the  act  of  1875.  Smith 
V.  Colloty,  40  Vroom  365,  370. 

A  similar  result  was  reached  in  Richards  v.  Dover,  32 
Vroom  400. 

We  think  that  the  ordinance  brought  up  by  the  writ  in  the 
present  case  is  invalid. 
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In  reaching  this  result  we  do  not  in  any  way  pass  upon  the 
validity  of  the  proceedings  to  incorporate  the  Ocean  City  Util- 
ization and  Sewerage  Company.  No  doubt  a  corporation  with 
some  of  the  powers  of  that  company  may  be  organized  under 
the  General  Corporation  act.  We  assume  for  the  purpose  of 
this  case  that  the  corporation  has  a  legal  existence.  All  that 
we  hold  is  that  it  cannot  acquire  rights  in  the  streets  of  our 
municipalities,  and  that  those  rights  can  only  be  acquired 
under  the  act  of  1890,  above  cited. 

The  ordinance  certified  must  be  set  aside,  with  costs. 


NEW  YORK  CENTRAL  AND  HUDSON  RIVER  RAILROAD 
COMPANY  V.  THE  BOARD  OF  CHOSEN  FREEHOLDERS 
OF  THE  COUNTY  OF  HUDSON. 

Argued  November  12,  1906 — Decided  February  25,  1907. 

1.  The  act  of  February  6th,  1799  (Gen.  Stat.,  p.  1469),  does  not 
suffice  to  authorize  the  chosen  freeholders  of  Hudson  county  to 
fix  the  i*ates  of  ferriage  of  foot  passengers  from  New  Jersey  to 
New  York. 

2.  The  regulation  of  rates  of  ferriage  of  foot  passengers  across  the 
Hudaon  river  from  New  Jersey  to  New  York  is  a  regalation  of 
interstate  commerce  and  beyond  the  power  of  New  Jersey  under 
the  federal  constitution. 

3.  The  power  of  congress  over  interstate  commerce  is  paramount, 
and  has  been  exercised  by  the  act  to  regulate  commerce  of  Febru- 
ary 4th,  1887. 

4.  Chosen  Freeholders  of  Hudson  v.  State,  4  Zah,  718,  distinguished. 


On  certiorari. 

Before  Justices  Hendrickson,  Swayze  and  Trenchard. 

For  the  prosecutors,  Albert  C.  Wall  (James  B,  Vreden- 
iurgh  and  Thorns  Emory,  of  the  New  York  bar,  on  his 
brief). 

For  the  defendants,  John  Orifjin. 
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The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  case  involves  the  validity  of  resolutions 
of  the  board  of  chosen  freeholders  of  the  county  of  Hudson 
fixing  the  rates  of  ferriage  for  the  transportation  of  foot 
passengers  between  the  county  of  Hudson  and  the  State  of 
New  York*  One  resolution  fixes  the  rate  of  ferriage  for  the 
round  trip,  and  the  other  for  the  trip  from  Xew  Jersey  to 
Kew  York.  The  action  of  the  board  of  freeholders  was  taken 
under  the  authority  of  the  act  of  February  6th,  1799.  Oen. 
Stat,  p.  1469. 

The  proofs  show  that  the  ferry-boats  are  run  to  connect 
with  trains  on  various  railroads  running  through  New  Jersey 
from  points  in  the  State  of  New  York  to  a  terminal  station 
at  Weehawken,  and  are  used  by  passengers  on  the  railroads 
to  and  from  Xew  York.  They  are  used,  also,  by  persons  not 
passengers  on  the  railroads  for  the  purpose  of  crossing  the 
Hudson  river  from  Hudson  county  to  the  city  of  Xew  York. 

The  resolutions  are  not  in  terms  limited  to  the  latter  class 
of  persons.  Foot  passengers  may  mean  those  who  arrive  at 
Weehawken  by  rail  from  points  outside  of  the  State  of  Xew 
Jersey  and  ej^ter  the  terry  from  the  railroad  station,  as  well 
as  those  who  enter  from  Weehawken  without  having  been 
passengers  on  the  railroads.  The  natural  construction  of  the 
resolutions  does  not  limit  their  application  to  foot  passengers 
from  Hudson  county;  the  words  "from  Hudson  county" 
evidently  relate  to  the  transportation,  and  do  not  seem  in- 
tended to  qualify  the  class  of  passengers.  If  this  is  the 
proper  construction,  the  resolutions  certainly  are  a  regula- 
tion of  interstate  commerce,  nt  least  as  to  the  rate  of  ferriage 
for  passengers  destined  from  points  out  of  Xew  Jersey  to 
Xew  York,  or  from  Xew  York  to  points  out  of  Xew  Jersey. 
The  transportation  of  passengers  is  commerce  as  much  as  the 
transportation  of  goods.  Gibbons  v.  Ogden,  9  Wheat,  1; 
Passenger  Cases,  7  How,  283.  Such  regulations  of  that  com- 
merce are  beyond  the  power  of  the  state.  Wahash,  St.  Louis 
and  Pacific  Railway  Co.  v.  Illinois,  118  V,  S,  557. 

Assuming,  however,  that  the  only  object  of  the  resolutions 
was  to  regulate  ferriage  from  Hudson  county  of  persons  not 
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passengers  by  rail,  we  have  still  to  inquire  whether  they  arc 
within  the  power  of  the  freeholders,  in  view  of  the  commerce 
clause  of  the  federal  constitution. 

The  authority  of  th^  freeholders  was  sustained  by  the 
Court  of  Errors  and  Appeals  in  Chosen  Freeholders  of  Hud- 
son V.  Staie,  4  Zab.  718,  decided  in  1853,  and  this  case  is 
relied  upon  by  the  defendants.  It  differs,  however,  mate- 
rially from  the  present  case.  The  attempt  there  was  to  regu- 
late the  rates  of  ferriage  to  be  taken  at  the  ferry  in  Jersey 
(>ity,  and  the  Supreme  Court  and  Court  of  Errors  and  Ap- 
peals sustained  the  regulation  upon  the  theory  that  the  ferry 
raeaut  the  wharf  and  establishment  set  up  at  the  terminus 
within  this  state  (3  Id,  212;  4  Id,  722,  724),  where  Judge 
Elmer  drew  the  distinction  between  a  ferry  establishment  and 
the  way  across  the  water.  Both  in  the  Supreme  Court  and 
Court  of  Errors  and  Appeals  it  was  recognized  that  the  power 
of  New  Jersey  was  limited  by  the  state  line,  and  did  not 
extend  so  far  as  to  permit  the  regulation  of  rates  within  the 
boundaries  of  New  York.  The  resolutions  now  before  us 
purport  to  regulate  the  entire  cost  of  transportation  across 
the  river.  There  is  an  obvious  difference  between  fixing  a 
rate  to  be  taken  at  the  ferry  in  Jersey  City,  which  leaves  it 
open  for  New  York  to  fix  a  rate  on  its  side  of  the  river  and 
for  the  owner  of  the  ferry  to  charge  the  sum  of  the  two  rates 
for  transportation,  and  fixing  a  rate  which  shall  be  operative 
in  the  jurisdiction  of  another  state. 

Another  distinction  is  that  in  the  former  case  the  ferry 
seems,  from  the  report,  to  have  been  distinct  from  the  rail- 
road, although  it  was  kept  by  the  railroad  company.  It  is 
common  knowledge  that  there  has  been  a  great  development 
and  change  in  this  respect  in  the  last  fifty  years,  and  in  the 
present  ease  the  ferry,  instead  of  being  separate  and  distinct 
from  the  railroad,  is  in  fact  a  continuation  thereof,  forming 
a  necessary  link  in  the  line  of  communication  between  the 
city  of  New  York  and  other  portions  of  the  State  of  New 
York. 

Not  only  is  the  case  of  Chosen  Freeholders  of  Hudson  v. 
State  distinguishable  from  the  present,  but  its  authority  has 
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been  greatly  shaken  by  a  subsequent  decision  of  our  own 
court  eleven  years  later.  Erie  Railway  v.  State,  2  Vroom  531. 
That  case  involved  the  power  of  New  Jersey  to  impose  a  tax 
on  goods  in  transit  across  the  state.  In  the  Supreme  Court 
the  tax  was  sustained,  and  Chosen  Freeholders  of  Hudson  v. 
State  was  relied  on  as  authority.  State  v.  Delaware,  Lacka- 
wanna and  Western  Railroad  Co.,  1  Id,  473.  The  judgment 
was  reversed  and  an  opinion  delivered  by  Chief  Justice  Beaj^- 
ley  which  ignored  entirely  the  older  case.  The  failure  of  the 
Chief  Justice  to  refer  to  the  case  is  most  significant.  If 
Chosen  Freeholders  of  Hudson  v.  State  is  an  authority  in 
favor  of  the  right  to  regulate  the  rate  for  the  transportation 
across  the  river,  it  is  diificult  to  see  why  the  same  principle 
would  not  permit  New  Jersey  to  impose  a  tax  upon  goods  in 
transit.  The  case  was  pointedly  called  to  the  attention  of  the 
Court  of  Errors  and  Appeals  by  the  opinion  of  the  Supreme 
Court,  and  the  fact  that  it  was  ignored  by  the  Chief  Justice 
indicates  either  that  he  did  not  consider  it  an  authority  for 
the  broad  proposition  above  stated,  or  that  he  intentionally 
disregarded  it.  In  either  view,  its  binding  force  upon  us  is, 
to  say  the  least,  much  weakened. 

Since,  however,  the  question  raised  in  the  present  case  in- 
volves the  power  of  the  state  under  the  federal  constitution, 
our  Court  of  Errors  and  Appeals  is  not  the  court  of  last 
resort.  For  an  authoritative  decision  we  must  look  to  the 
Supreme  Court  of  the  United  States.  Questions  similar  to 
the  one  before  us  have  frequently  arisen  and  been  much  de- 
bated since  1853.  It  would  not  help  the  discussion  to  refer 
to  the  numerous  cases,  and  we  confine  ourselves  to  those 
which  relate  directly  to  ferries.  We  find  it  convenient  to  state 
Ihem  in  chronological  order. 

In  Fanning  v.  Gregoire,  16  How.  524,  decided  in  1853, 
Fanning  claimed  an  exclusive  right,  under  an  act  of  the  legis- 
lature of  the  territory  of  Iowa,  to  maintain  a  ferry  across  the 
Mississippi  river  at  Dubuque  for  twenty  years.  Before  the 
twenty  years  had  expired,  the  city  of  Dubuque,  acting  under 
the  authority  of  its  charter,  granted  a  license  to  Gregoire  for 
a  ferry  at  the  same  place.    Thereupon  Fanning  filed  a  bill  for 
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mjunotion,  which  was  denied.    The  question  of  the  eflPeet  of 
the  power  of  congress  over  interstate  commerce  was  touched 
upon  only  incidentally  by  the  court,  and  it  was  held  that  this ' 
power  did  not  interfere  with  the  police  power  of  the  state  in  / 
granting  ferry  licenses. 

In  1862  the  case  of  Conway  v.  Taylor,  1  Black  603,  was  • 
decided.  In  that  case  Taylor  claimed  a  ferry  franchise  across 
the  Ohio  river  from  Kentucky  to  Ohio.  Conway  and  his  asso- 
ciates undertook  to  establish  a  ferry  at  the  same  point,  and 
obtained  a  feiTy  license  under  the  laws  of  Ohio.  The  Court 
of  Appeals  of  Kentucky  held  that  the  exclusive  right  of  ferry- 
ing from  the  Kentucky  side  was  in  Taylor,  but  that  the  lower 
court  was  wrong  in  enjoining  Conway  from  ferrying  passen- 
gers from  the  Ohio  side  of  the  river.  The  decree  of  the  Ken- 
tucky Court  of  Appeals  was  affirmed.  The  extent  to  which 
the  court  went  is  shown  by  the  following  extracts  from  the 
opinion  of  Mr.  Justice  Swayne :  "There  has  been  now  nearly 
three-quarters  of  a  century  of  practical  interpretation  of  the 
constitution.  During  all  that  time,  as  before  the  constitution 
had  its  birth,  the  states  have  exercised  the  power  to  establish 
and  regulate  ferries;  congress  never.  We  have  sought  in 
vain  for  any  act  of  congress  which  involves  the  exercise  of 
this  power.  That  the  authority  lies  within  the  scope  of  that 
immense  mass  of  undelegated  powers  which  are  reserved  to 
the  states  respectively  we  think  too  clear  to  admit  of  doubt. 
We  place  our  judgment  wholly  upon  that  ground."  He  also 
said:  '•'Undoubtedly  the  states  in  conferring  ferry  rights 
may  pass  laws  so  infringing  the  commercial  power  of  the 
nation  that  it  would  be  the  duty  of  this  court  to  annul  or 
control  them.  The  function  is  one  of  extreme  delicacy,  and 
only  to  be  performed  where  the  infraction  is  clear.  The  ferry 
laws  in  question  in  this  case  are  not  of  that  character." 

In  1883  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365,  was  decided,  and  it  was  held  that  the  city  of  East  St. 
Ijouis,  in  Illinois,  might  impose  a  license  fee  upon  a  ferry 
company  for  each  boat  plying  between  that  city  and  the  Mis- 
souri side  of  the  river.    The  tax  was  sustained  as  an  exercise 
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of  the  police  power,  upon  the  authority  of  Fanning  v.  Gre- 
goire  and  Conway  r.  Taylor. 

In  1885  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U,  S. 
1%,  was  decided,  and  it  was  held  that  the  State  of  Pennsyl- 
vania could  not  impose  a  tax  upon  the  capital  stock  of  the 
Gloucester  Ferr}-  Company,  a  corporation  of  New  Jersey,  en- 
gaged in  the  transportation  of  persons  and  property  between 
Gloucester  and  Philadelphia.  It  was  sought  to  sustain  the 
tax  because  the  ferry  company  landed  and  received  passengers 
and  freight  at  its  wharf  in  Philadelphia,  and  was  therefore 
doing  business  within  the  State  of  Pennsylvania,  but  the 
court  said  that  the  business  of  receiving  passengers  and 
freight  at  the  wharf  in  Philadelphia  "is  a  necessary  incident 
to — indeed,  is  part  of — ^their  transportation  across  the  Dela- 
ware river  from  New  Jersey.  Without  it  that  transportation 
would  be  impossible!  Transportation  implies  the  taking  up 
of  persons  or  property  at  some  point  and  putting  them  down 
at  another.  A  tax,  therefore,  upon  such  receiving  and  land- 
ing of  passengers  and  freight  is  a  tax  upon  their  transporta- 
tion ;  that  is,  upon  the  commerce  between  the  two  states  in- 
volved in  such  transportation."  Justice  Field  added:  "It 
needs  no  argument  to  show  that  the  commerce  with  foreign 
nations  and  between  the  states,  which  consists  in  the  trans- 
portation of  persons  and  property  between  them,  is  a  subject 
of  national  character,  and  requires  uniformity  of  regulation. 
Congress  alone,  therefore,  can  deal  with  such  transportation. 
Its  non-action  is  a  declaration  that  it  shall  remain  free  from 
burdens  imposed  by  state  legislation.  Otherwise  there  would 
be  no  protection  against  conflicting  regulations  of  different 
states,  each  legislating  in  favor  of  its  own  citizens  and 
products  and  against  those  of  other  states.  It  was  from 
apprehension  of  such  conflicting  and  discriminating  state 
legislation  and  to  secure  uniformity  of  regulation  that  the 
power  to  regulate  commerce  with  foreign  nations  and  among 
the  states  was  vested  in  congress." 

In  1894,  in  Covington  and  Cincinnati  Bridge  Co.  v.  Ken^ 
tvcky,  154  U,  S,  204,  it  was  held  by  a  majority  of  the  court 
that  an  act  of  Kentucky  regulating  the  tolls  over  a  bridge 
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across  the  Ohio  river  between  Covington  and  Cincinnati  was 
invalid  because  it  was  an  attempted  regulation  of  interstate 
commerce.  The  bridge  was  held  to  be  an  instrument  of  com- 
merce in  the  same  sense  as  a  ferry,  and  the  Gloucester  Ferry 
Company  case  was  relied  upon  as  authority.  Throughout  the 
opinion  ferries  and  bridges  are  treated  as  governed  by  the 
same  rule  in  this  respect,  and  the  argument  suggested  by 
Justice  Field,  in  the  Gloucester  Ferry  Company  case,  that 
the  regulations  of  the  two  states  might  conflict,  and  that 
congress  alone  could  harmonize  the  differences  and  enact  a 
uniform  scale  of  charges  to  be  operative  in  both  directions, 
was  ver}'  much  relied  upon.  The  minority  of  the  court,  while 
concurring  in  the  result,  took  a  somewhat  narrower  view,  and 
held  that  the  several  states  had  power  to  establish  and  regu- 
late ferries  and  bridges,  and  the  rates  of  toll  thereon,  whether 
within  one  state  or  between  two  adjoining  states,  subject  to 
the  paramount  authority  of  congress  over  interstate  com- 
merce, but  they  reached  the  same  result  as  the  majority,  for 
the  reason  that  the  acts  of  Ohio  and  Kentucky  for  the  in- 
corporation of  the  bridge  company  constituted  a  contract  be- 
tween the  corporation  and  both  states,  which  could  not  be 
altered  by  the  one  state  without  the  consent  of  the  other. 

The  whole  subject  was  reviewed  in  the  recent  case  of  St. 
Clair  County  v.  Interstate  Transfer  Co.,  192  TJ.  S.  454, 
decided  in  1904.  That  case,  however,  did  not.  involve  the 
question  now  in  controversy,  for  it  was  held  that  the  traffic 
of  the  defendant  did  not  constitute  a  ferry  in  the  strict 
technical  sense  of  the  transportation  of  persons  with  or  with- 
out property,  since  the  transportation  by  the  Interstate  Trans- 
fer Company  was  of  railroad  cars  only.  The  court  was,  how- 
ever, careful  to  say:  "Because  we  have,  argtuendo,  rested 
our  conclusion  in  this  case  upon  the  assumption  that  the 
respective  states  have  the  power  to  regulate  ferries  over  navi- 
gable rivers  constituting  boundaries  between  states,  we  must 
not  be  understood  as  deciding  that  that  doctrine,  which  un- 
doubtedly finds  support  in  the  opinions  announced  in  Fan- 
ning V.  Gregoire  and  Conway  v.  Taylor,  has  not  been  modi- 
fied by  the  rule  subsequently  laid  down  in  the  Gloucester 
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ferry  case?  and  the  Covington  bridge  case.  As  this  ease  has 
not  required  us  to  enter  into  those  considerations,  we  have 
not  done  so.'' 

Whether  these  cases  are  consistent  with  each  other  is  not 
for  us  to  decide.  It  may  be  that  the  establishment  of 
ferries,  in  the  narrow  sense  of  the  word,  and  the  licensing  of 
the  boats,  are  an  exercise  of  the  police  power  of  the  states, 
and  the  regulation  of  the  rates  of  ferriage  a  regulation  of 
commerce.  It  is  enough  for  our  present  purpose  that  the 
later  decisions  consistently  deny  the  power  attempted  to  be 
exercised  by  the  states.  We  are  unable  to  distinguish  the 
regulation  of  rates  for  ferriage  from  the  regulation  of  tolls 
on  a  bridge.  A  ferry-boat  is  quite  as  much  an  instrument  of 
commerce  as  a  bridge,  and  it  was  so  treated  in  Covington  and 
Cincinnati  Bridge  Co.  v.  Kentucky.  This  case  is  binding 
on  us  as  an  authoritative  interpretation  of  the  federal  con- 
stitution, and  we  think  is  itself  sufficient  to  settle  the  present 
controversy.  But  in  view  of  the  suggestions  of  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  St.  Clair 
County  V,  Interstate  Transfer  Company,  we  have  considered 
the  case  in  the  light  of  reason  as  well  as  of  authority.  The 
reasons  which  led  the  Court  of  Errors  and  Appeals  to  declare 
invalid  the  tax  on  goods  in  transit  apply  with  greater  force 
to  the  rates  for  ferriage  across  an  interstate  river,  since  the 
power  of  taxation  may  be  exercised  entirely  within  the  limits 
of  the  state,  while  the  regulation  of  rates  for  ferriage  across 
an  interstate  river  necessarily  extends  beyond  the  state  line. 
If  one  state  has  power  to  fix  such  rates,  it  may  fix  them  so 
as  to  obtain  an  advantage  over  its  sister  state;  and  since  that 
state  must  have  the  same  power,  the  effect  would  be  to  bring 
about  the  very  conflict  between  states  which  the  federal  con- 
stitution was  meant  to  prevent,  as  was  so  well  said  by  Chief 
Justice  Beasley,  in  the  case  already  referred  to.  Indeed, 
Judge  Elmer,  in  Chosen  Freeholders  of  Hudson  v.  State,  as 
we  already  said,  did  not  go  so  far  as  to  'attempt  to  vindicate 
the  right  of  Xew  Jersey  to  regulate  beyond  its  own  boun- 
dary. That  case,  and  the  other  cases  above  cited,  that  upheld 
the  state  Jegislation  as  an  exercise  of  police  power,  rests  upon 
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pn'ounds  not  applicable  to  the  ease  before  us.  In  Conway  v. 
Taylor,  the  court  expressly  said  that  a  ferry  was  in  respect 
of  the  landing  place,  and  not  of  the  water;  the  water  might 
be  to  one  and  the  ferry  to  another;  and  that  the  franchise 
was  confined  to  the  transit  from  the  shore  of  the  state.  The 
same  view  of  a  ferry  was  taken  in  Columbia  Delaware  Bridge 
Co.  V.  Oeisse,  9  Vroom  39;  affirmed.  Id,  580,  in  which  case, 
however,  the  court  had  to  deal  only  with  a  ferry  franchise. 

There  is  nothing  in  these  cases  inconsistent  with  our  pres- 
ent conclusion.  The  resolutions  before  us  attempt  to  do  more 
than  regulate  the  transit  from  the  shore  of  Xew  Jersey;  one 
seeks  to  regulate  the  cost  of  transportation  to  the  shore  of 
New  York ;  the  other  to  regulate  the  cost  for  the  round  trip. 
The  latter  resolution  is  inconsistent  even  with  Conway  v, 
Taylor,  which  conceded  that  Kentucky  could  not  regulate  a 
ferry  from  the  Ohio  shore,  and  both  resolutions  belong  to 
the  class  of  laws  which  Justice  Swayne,  in  that  case,  said 
might  so  infringe  the  commercial  power  of  the  nation  that  it 
would  be  the  duty  of  the  court  to  annul  or  control  them. 

The  argument  based  upon  the  view  that  a  ferry  means 
merely  the  landing  place  is  not  applicable  to  a  situation  like 
the  present,  where  the  ferry  is  a  mere  link  in  a  great  line  of 
communication..  Even  if  this  link  be  a  ferry  in  that  sense, 
the  regulation  of  rates  of  ferriage  necessarily  is  a  regulation 
of  interstate  commerce.  The  rates  to  be  charged  through 
passengers  by  rail  must  be  influenced  by  the  remunerative 
or  unremunerative  character  of  the  local  traific.  If  the  rates 
fixed  by  the  freeholders  be  limited  to  local  traffic  and  prove 
unremunerative,  the  loss  must  be  made  up  at  the  expense  of 
the  through  traffic;  if  the  rates  prove  profitable,  the  rates 
for  through  traffic  may  be  less. 

If  we  concede  that  the  resolutions  are  no  more  than  an 
exercise  of  the  police  power,  we  are  even  then  met  by  a  serious 
difficulty.  By  the  treaty  between  New  York  and  New  Jersey 
(Gen.  Stat.,  p.  3404),  New  York  is  given  exclusive  jurisdic- 
tion over  the  waters  of  the  Hudson  river  to  the  low-water 
mark  on  the  New  Jersey  shore,  subject  to  the  right  of  prop- 
erty of  New  Jersey  to  the  land  under  water  west  of  the 
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middle  of  the  river,  and  to  the  exclusive  jurisdiction  of  New 
Jersey  over  the  wharves,  docks  and  improvements  on  its 
shore,  and  all  vessels  aground  on  that  shore  or  fastened  to 
Bucli  wharves  or  docks,  and  subject  to  the  exclusive  right  of 
New  Jersey  to  regulate  the  fisheries  on  the  westerly  side  of 
the  river.  Even  these  reserved  rights  of  New  Jersey  are 
further  qualified  by  a  provision  that  they  shall  be  subject  to 
the  laws  of  the  State  of  New  York  in  relation  to  passengers, 
and  that  navigation  be  not  obstructed  or  hindered. 

The  limitation  of  New  Jersey's  jurisdiction  to  vessels 
aground  on  its  shore,  or  fastened  to  wharves. or  docks,  and 
the  express  reservation  by  which  even  those  vessels  are  subject 
to  the  laws  of  New  York  in  relation  to  passengers,  are  a  plain 
indication  that  New  Jersey  has  no  control  over  vessels  actu- 
ally in  transit  across  the  river,  and  the  rates  to  be  charged 
for  transportation  of  passengers  thereon. 

Our  views  are  further  sustained  by  the  legislation  of  the 
congress  of  the  United  States.  By  the  act  to  regulate  com- 
merce, it  is  enacted  that  the  provisions  of  that  statute  shall 
apply  tor  any  common  carrier  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad  or  partly  by  railroad 
and  partly  by  water,  when  both  are  used  under  a  common  con- 
trol, management  or  arrangement  for  a  continuous  carriage  or 
shipment  from  one  state  or  territory  to  any  other  state  or . 
territory,  and  the  act  defines  the  term  "railroad"  as  including 
all  bridges  and  ferries  used  or  operated  in  connection  with  any 
railroad.    Sup,  Rev,  Stat,,  p,  529. 

The  proof  in  this  case  shows  that  the  ferry  in  question  is 
operated  by  the  New  York  Central  and  Hudson  River  rail- 
road, in  connection  with  its  railroad,  for  the  transportation 
of  passengers  between  New  York  City  and  points  in  New 
Jersey,  New  York  and  elsewhere,  and  that  in  accordance 
with  the  act  of  congress  the  schedule  of  rates  charged  on  the 
ferry  has  been  filed  with  the  interstate  commerce  commis- 
sion. The  act  of  congress  is  applicable,  and  since  congress 
has  undertaken  thereby  to  regulate  the  charges  for  trans- 
])ortation,  any  right  which  the  State  of  New  Jersey  might 
have  conferred  originally  upon  the  board  of  freeholders  must 
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yield  to  the  paramount  authority  of  congress  over  interstate 
commerce.  That  the  power  of  congress  is  paramount  was 
decided  by  the  court  and  conceded  even  by  the  judges  who 
did  not  concur  in  the  opinion,  not  only  in  the  Covington 
Bridge  Company  case,  but  in  the  case  of  Wabash,  St.  Louis 
and  Pacific  Railroad  Go.  v.  Illinois,  118  U.  S.  557.  A  further 
citation  of  authorities  on  this  point  is  unnecessary. 

The  resolutions  brought  up  by  this  writ  should  be  set  aside, 
with  costs. 


HARRISON  H.  VOORHEES  v.  BOROUGH  OF  ANGLESEA 
ET    AL. 

Submitted  December  11,  1906— Decided  February  25,  1907. 

Under  the  tax  laws,  since  the  revision  of  1903  and  prior  to  the  act  of 
1906  {Pamph.  L..  p.  14),  a  borough  collector  was  without  power 
to  sell  land  for  taxes  after  he  had  ceased  to  hold  the  office  of 
collector. 


On  certiorari. 

Refore  Justices  Hendrickson,  Swayze  and  Trenchard. 

Harrison  H.  Voorhees,  pro  se. 

For  the  defendant,  J.  Spicer  Learning. 

The  opinion  of  the  court  was  delivered  by 

Swayze;  J.  The  prosecutor  seeks  to  set  aside  a  sale  of  land 
for  taxes.  The  objections  urged  to  the  sale  in  the  prosecutor's 
brief  are  the  failure  of  the  borough  clerk  to  certify  to  the 
collector  the  amount  required  to  be  paid  to  redeem  the  land 
from  a  tax  sale  which  had  been  made  to  the  borough,  and  be- 
cause the  borough  collector  had  resigned  more  than  a  montli 
prior  to  the  sale  of  the  land  by  him. 
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The  argument  on  behalf  of  the  borough  is  that  a  warrant 
for  the  sale  of  the  land  had  been  issued  to  the  collector  prior 
to  his  resi^ation  of  his  office,  and  it  is  assumed  that  he  had 
authority  to  execute  that  warrant. 

In  answer  to  the  objection  that  the  clerk  failed  to  certify 
as  required  by  the  fifty-third  section  of  the  Revised  Tax  act 
{Pamph,  L,  1903,  p,  428),  it  is  said  that  the  collector  at  the 
time  of  the  sale  was  himself  the  clerk,  and  that  it  would  be  an 
idle  form  for  him  to  make  a  certificate  to  himself. 

The  serious  difficulty  which  we  find  in  the  case  is  the 
fact  that  the  term  of  the  cdleefc^  bftd  expired  by  resignation 
prior  to  the  sale.  Under  the  act  of  1^79  and  the  supplements 
thereto,  a  warrant  was  required  to  be  issued  to  the  collector, 
and  he  w«a  antiiofized  to  continue  proceedings  to  the  end  in 
case  his  term  expired  before  he  had  completed  his  duty  under 
the  warrant  (Gen.  Stat.,  p.  3353,  pi.  331;  Gen.  Stat.,  p.  3357, 
pi.  359),  but  these  acts  were  repealed  by  the  act  of  1903 
(Pamph.  L.,  pp.  436,  439,  440),  and  the  Revised  Tax  act  pro- 
vided for  a  more  simple  procedure  without  warrant  (Pamph. 
L.  1903,  p.  427,  §  51) ;  and  it  omits  the  provision  authorizing 
the  collector  to  continue  his  proceedings  after  his  term  of 
office  had  expired.  It  wa»  not  until  1906  that  the  successor  of 
the  collector  in  such  cases  was  authorized  to  execute  and  per- 
form the  powers  and  duties  devolving  upon  the  office.  Pamph, 
L.  1906,  p.  14.  We  find  no  other  statutory  authority,  and  this 
act  is  inapplicable  since  it  was  not  approved  until  after  the 
sale  in  the  present  case.  The  proceedings  are  therefore  defec- 
tive and  must  be  set  aside. 

No  question  is  raised  as  to  the  validity  of  the  assessment 
itself,  and  the  taxes  are  justly  due;  the  sale  must  therefore 
be  set  aside  on  condition  that  the  amount  due  shall  be  paid 
to  the  holder  of  the  tax  lien.  Pamph.  L.  1903,  p.  433,  §  60. 
This  will  include  all  the  costs  properly  incurred,  but  not  the 
cost  of  the  tax  warrant  to  the  collector  or  the  proceedings 
thereunder. 

The  prosecutor  is  entitled  to  the  costs  of  the  certiorari. 
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ALFRED  C.  PKDRICK  v.  HENRY  KUEMMELL  AND  MARY  D. 
KUEMMELL. 

Submitted  November  Term,  1906— Decided  February  25,  1907. 

1.  The  action  of  replevin  is  not  only  an  action  to  recover  the  specific 
property,  bnt  also  to  recover  damages  for  the  detention,  and  the 
plaintiff  is  entitled  to  recover  damages  for  detention,  although  the 
plaintiff,  pursuant  to  the  statute,  has  not  required  the  immediate 
delivery  of  the  proi>erty. 

2.  The  sheriff,  by  a  levy  under  an  execution,  acquires  only  a  special 
and  qualified  title  to  goods  levied  on,  and  the  title  of  the  defend- 
ant in  execution  is  not  wholly  divested. 

3.  After  an  action  of  replevin  bad  been  began  under  section  143  of 
the  District  Court  act,  and  the  plaintiff  had  not  required  the 
immediate  delivery  of  the  property,  the  sheriff  levied  on  the  goods 
in  the  possession  of  the  defendant  by  virtue  of  an  execution 
against  the  plaintiff.  Held,  that  it  was  error  in  the  trial  court  to 
order  a  nonsuit. 


On  appeal  from  Passaic  District  Court. 
Before  Justices  Hendrickson,  Swayze  and  Trenchard. 
For  the  appellant,  Lewis  A,  Allen  and  Andrew  Foulds,  Jr, 
For  the  respondenti?,  Joseph  F,  Lefferts. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  This  is  an  action  of  replevin.  The  goods 
were  not  actuall}^  taken  by  virtue  of  the  writ,  but  were  left  in 
the  possession  of  defendant  pursuant  to  section  143  of  the 
District  Court  act.  Pamph,  L,  1898,  p.  610.  At  the  trial  it 
appeared  that  aftei  this  suit  was  begun  a  levy  had  been  made 
by  the  sheriff  of  Passaic  under  an  execution  against  the  pres- 
ent plaintiff.  The  state  of  the  case  fails  to  show  when  the 
execution  was  delivered  to  the  sheriff,  and  as  far  as  is  dis- 
closed, he  obtained  no  lien  prior  to  the  day  of  the  levy. 

The  trial  judge  nonsuited  the  plaintiff  upon  the  ground 
that  the  sheriff  was  legally  entitled  to  the  possession  of  the 
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goods,  and  therefore  the  plaint iflE  could  not  recover  them. 
This  ruling  overlooked  the  fact  that  the  action  was  not 
brought  against  the  sheriff,  but  against  a  third  person  before 
the  sheriff  had  any  claim.  It  also  overlooked  the  dual  nature 
of  the  action  of  replevin.  It  is  not  only  an  action  to  recover 
the  specific  property,  but  also  to  recover  damages  for  the  de- 
tention. The  plaintiff  may  be,  and  at  common  law  was,  put 
into  possession  of  the  goods  at  once,  and  if  he  had  judgment 
it  was  for  the  damages  for  the  detention  only  (8  Ba^.  Abr, 
575),  and  as  the  remedy  was  ordinarily  for  a  wrongful  dis- 
tress, and  the  property  was  in  the  plaintiff,  there  was  no  need 
to  ascertain  the  value  of  the  chattels.  That  value  was  ascer- 
tained when  the  suit  terminated  in  favor  of  the  defendant. 
Id,  576.  The  plaintiff  could  only  recover  the  value  of  the 
goods  where  he  failed  to  get  possession  by  his  writ,  and  could 
declare  in  the  present  tense  that  the  defendant  detains  them. 
Frazier  v.  Fredeiicks,  4  Zab,  162,  170;  Field  v.  Post,  9 
Vroom  346;  Lindauer  v.  Teeter,  IZ  Id.  255.  Where  the 
plaintiff  actually  obtained  possession  of  the  goods,  he  never- 
theless was  obliged  to  go  on  with  his  action,  which  he  had 
given  security  to  prosecute,  and  was  entitled,  if  he  prevailed, 
to  damages  for  the  detention. 

Our  statute  authorizes  the  defendant  to  retain  possession 
of  the  chattels  upon  giving  bond,  and  in  that  case  directs  that, 
if  the  plaintiff  recover,  the  jury  shall  find  the  value  of  the 
goods  and  chattels  as  well  as  the  damages  of  the  plaintiff, 
and  the  plaintiff  shall  have  judgment  thereon  in  damages  as 
well  for  the  value  of  the  goods  and  chattels  as  for  taking 
and  detaining  them.  These  provisions  have  been  adopted  in 
section  127  of  the  District  Court  act.  Pamph.  L.  1898,  p. 
605.  Section  143  of  that  act  is  adopted  from  the  supplement 
to  the  Replevin  act  of  June  13th,  1890.  Oen,  Stat.,  p.  2770. 
It  authorizes  the  issue  of  the  writ  without  a  bond  from  the 
plaintiff  where  immediate  delivery  of  the  property  is  not 
required.  Upon  judgment  awarding  the  possession  to  the 
plaintiff  an  order  may  be  made  as  part  of  the  judgment  di- 
recting the  proper  officer  to  deliver  the  property  in  accord- 
ance with  the  judgment.     Nothing  is  said  in  this  section 
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about  damages  for  the  detention,  but  since  the  evident  object 
of  the  legislation  was  only  to  do  away  with  the  necessity  of 
the  bond,  and  to  postpone  the  actual  delivery  of  the  property 
until  the  title  was  determined,  there  is  no  reason  to  think 
that  an  action  under  section  143  differs  in  thig  respect  from 
an  ordinary  action  of  replevin.  The  plaintiff,  as  in  an  ordi- 
nary action,  would  be  entitled  to  recover  damages  for  the 
detention.  It  may  be  that  in  the  present  case  those  damages 
must  be  limited  to  the  detention  antecedent  to  the  sheriff's 
levy,  but  in  any  event  a  nonsuit  was  not  justified.  The 
statute  itfelf  makes  provision  for  a  case  like  the  present, 
where  parties  not  l)efore  the  court  have  some  ownership  in 
the  property  replevied,  and  authorizes  the  court  to  require  a 
bond  or  other  security  for  their  protection  before  awarding 
the  property  to  the  plaintiff. 

It  must  be  remembered  that  the  levy  by  the  sheriff  does  not 
change  the  property  in  the  goods.  If  it  did,  there  could  be 
no  valid  levy  under  a  second  execution  or  a  distress  warrant. 
Newell  V.  Clark,  17  Vroom  363  (at  pp,  372,  373) .  The  sheriff 
by  his  levy  acquires  only  a  special  and  qualified  title,  and  the 
title  of  the  defendant  in  execution  is  not  wholly  divested.  As 
against  the  defendant  in  execution,  or  one  claiming  under 
him,  or  a  subsequent  mortgagee,  or  an  officer  having  a  later 
execution,  the  sheriff  can  recover  damages  only  to  the  amount 
of  his  lien.    Newell  v.  Clark,  uhi  supra. 

Cases  in  other  jurisdictions  are  cited  in  24  Am,  &  Eng, 
Emych  L.  (2d  ed,)  518,  525. 

Whether  under  section  143  a  judgment  is  limited  to  the 
award  of  possession  and  damages  for  the  detention,  or  whether 
an  alternative  judgment  may  be  rendered  for  the  value  of 
the  goods  and  chattels  as  in  actions  governed  by  section  127, 
need  not  now  be  considered.  The  plaintiff  was  entitled  to 
have  the  suit  proceed  under  section  143,  and  if  he  prevailed, 
it  was  in  the  power  of  the  court  to  protect  the  special  prop- 
erty of  the  sheriff  by  requiring  security  of  the  plaintiff  before 
issuing  the  order  to  put  him  in  possession.     . 

The  nonsuit  was  wrong,  and  the  judgment  must  be  re- 
versed and  the  record  remitted  for  a  new  trial. 
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THE  STATE.  THE  MAYOR  AND  ALDERMEN  OF  JERSEY 
CITY,  PROSECUTOR,  v.  BOARD  OF  EQUALIZATION  OF 
TAXES  OF  NEW  JERSEY,  AND  THE  NEW  YORK  AND 
JERSEY  RAILROAD  COMPANY,  AND  THE  HOBOKEN 
AND  MANHATTAN  RAILROAD  COMPANY. 

Submitted  December  11,  1900— Decided  February  25,  1907. 

1.  The  board  of  equalization  of  taxes  of  New  Jersey  created  by  the 
act  of  1905  {Pamph.  L.,  p.  123)  is  invested  with  jurisdiction  to 
determine  whether  railroad  property  is  assessable  by  the  local 
assessors  as  property  not  used  for  railroad  purposes. 

2.  Property  owned  by  a  railroad  which  is  with  reasonable  diligence 
being  put  into  a  shape  to  be  used  for  transportation  purposes, 
with  the  intention  to  so  employ  it  as  soon  as  the  property  is  fit 
for  such  use,  is  assessable  alone  by  the  state  board  of  assessors. 


On  certiorari. 

This  writ  brings  np  an  order  of  the  board  of  equalization 
of  taxes  of  Xew  Jersey.  The  board  of  tax  assessors  of  Jersey 
City  levied  an  assessment  of  taxes  for  the  year  1905  upon  the 
property  of  the  Xew  York  and  Jersey  Bailroad  Company. 
The  property  is  described  in  the  assessment  as  ^^Hudson  river 
block  19/'  and  as  being  the  "right,  title  and  interest  or  ease- 
ment in  the  land  on  and  beneath  the  surface  occupied  by  twin 
tunnels  with  shafts  beginning  at  a  point  about  one  thousand 
and  thirty-five  feet  east  of  the  easterly  line  of  Provost  street 
and  twenty-five  feet  north  of  the  northerly  line  of  Fifteenth 
street  produced,  and  extending  thence  south,  eighty-seven  de- 
grees east,  or  nearly  so,  three  thousand  three  hundred  feet, 
to  the  easterly  boundary  of  Jersey  City,  with  machinery  and 
equipment  as  constructed." 

This  property  was  valued  at  $815,000.  This  assessment 
was  taken  by  appeal  to  the  board  of  equalization  of  taxes  of 
New  Jersey.  That  board  ordered  that  the  assessment  of 
$815,000  should  be  reduced  to  $43,000,  and  ordered  that  the 
state  board  of  assessors  should  make  an  assessment  of  such  of 
the  property  as  was  used  for  railroad  purposes.    It  may  be 
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remarked  that  the  $43,000  retained  was  for  personal  prop- 
erty, consisting  of  hydraulic  pumps,  tools,  derricks,  tanks,  &c. 

This  order  is  brought  into  this  court  by  the  present  writ, 
and  the  matter  is  heard  here  upon  a  stipulation  as  to  the 
facts  entered  into  by  the  respective  counsel.  The  substantial 
parts  of  the  stipulation  are  these:  "The  property  assessed, 
except  some  personal  property  already  mentioned,  is  a  part  of 
a  located  route  of  the  Hudson  Tunnel  Railroad  Company, 
incorporated  under  the  General  Railroad  law  of  New  Jersey 
in  the  year  1873.  Said  company  acquired  that  part  of  its 
route  from  the  Morris  and  Essex  Railroad  Company  by  con- 
demnation, and  was  subsequently  consolidated  with  a  similar 
company  in  New  York.  The  consolidated  company  partially 
constructed  tunnels  on  the  said  located  route  prior  to  the  year 
1884.  The  property  and  franchises  of  said  company  were 
afterwards  sold  under  foreclosure  decree  in  the  Court  of 
Chancery  of  the  State  of  New  Jersey  and  like  decree  in  the 
State  of  New  York,  and  were  conveyed  through  a  mesne  pur- 
chaser to  the  New  York  and  Jersey  Railroad  Company,  a 
railroad  corporation  of  the  "State  of  New  York,  which  corpo- 
ration, on  and  prior  to  January  Ist,  1905,  was  the  owner 
thereof,  and  also  of  the  right  of  way  for  a  tunnel  railroad  in 
continuation  thereof  to  a  point  on  the  east  side  of  the  Hudson 
river,  in  the  city  and  State  of  New  York,  and  beyond  the 
same  up  to  a  terminal  station  at  the  corner  of  Greenwich  and 
Christopher  streets,  in  said  city,  and  subsequently  obtained 
the  right  of  way  for  an  extension  beyond  said  terminal  station 
up  Sixth  avenue,  in  said  city. 

The  route  of  the  main  stem  of  the  Hoboken  and  Manhattan 
Railroad  Company,  incorporated  under  the  General  Railroad 
law  of  the  State  of  New  Jersey,  was,  prior  to  the  date  last 
named,  located,  with  the  consent  of  the  New  York  and  Jersey 
Railroad  Company,  upon  said  filed  route  in  the  State  of  New 
Jersey. 

Prior  to  January  Ist,  1905,  two  tunnels  were  completed  on 
said  filed  route  and  across  the  Hudson  river  and  up  to  said 
terminal  station  at  the  corner  of  Greenwich  and  Christopher 
streets.     Said   tunnels  are  each   constructed  by  excavating 
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under  the  surface  of  the  ground  a  space  of  about  seventeen 
feet  in  diameter  and  lining  the  same  with  a  structure  of  steel 
and  concrete,  or  of  brick,  and  concreting  the  roadbed  for  the 
use  of  appellant's  railroad.  A  double  temporary  construction 
track  was  laid  thereon,  and  workmen  and  materials  were 
being  transported  to  and  fro  in  the  prosecution  of  the  con- 
struction of  the  railroads  of  the  said  Hoboken  and  Manhattan 
Railroad  Company  in  New  Jersey  and  of  the  Sixth  avenue 
extension  of  the  said  the  New  York  and  Jersey  Railroad 
Company  in  New  York.  Otherwise  the  said  property  has  not 
been  arid  is  not  being  used  for  either  the  transportation  of 
freight  or  passengers. 

Since  the  enactment  of  the  statute  for  the  taxation  of  rail- 
road and  canal  property  in  1884,  down  to  the  year  1905,  no 
local  tax  has  been  assessed  against  said  real  estate  by  the 
mayor  and  aldermen  of  Jersey  City. 

Ever  since  the  enactment  of  said  statute  for  the  taxation 
of  railroad  and  canal  property,  down  to  and  including  the 
year  1905,  block  19  on  the  Jersey  City  map  has  been  assessed 
by  the  state  board  of  assessors  to  the  Morris  and  Essex  Rail- 
road Company  (Delaware,  Lackawanna  and  Western  Railroad 
Company,  lessee)  as  property  used  for  railroad  purposes  out- 
side of  the  main  stem,  and  no  express  exception  therefrom 
has  ever  been  made  in  the  assessment.  As  to  the  land  under 
water,  the  facts  are  similar  to  those  passed  on  in  Jersey  City 
V.  State  Board  of  Assessors,  44  Vroom  164. 

Neither  appellant  has  ever  made  any  return  to  the  state 
board  of  assessors,  nor  has  any  assessment  ever  been  made 
against  either  of  them  by  said  board. 

Before  Justices  Fort,  Pitney  and  Reed. 

For  the  prosecutor,  Robert  Carey  and  George  L,  Record. 

For  the  state,  Robert  H.  McCarter,  attorney-general. 

For  the  defendant  railroad  company,  Collins  &  Corbin. 
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The  opinion  of  tiie  court  was  delivered  by 

Keed^  J.  Jersey  City,  the  prosecutor,  first  challenges  the 
jurisdiction  of  the  board  of  equalization  of  taxes  to  make  the 
order  in  question.  The  point  of  attack  seems  to  be  that  the 
power  of  the  board  is  confined  to  raising  or  decreasing  the 
amount  of  tax  levied  upon  property,  but  does  not  include 
the  power  to  impose  an  assessment  upon  property  not  already 
assessed,  or  to  relieve  assessed  property  entirely  from  assess- 
ment. 

To  state  the  insistence  in  the  language  of  the  counsel's 
brief,  ^There  is  no  authority  vested  in  the  board  to  pass 
upon  the  question  whether  or  not  property  is  taxable  by  the 
state  board  of  assessors  as  distinguished  from  the  local  author- 
ities. This  of  course  involves  the  question  whether  the  board 
can  determine  whether  property  is  by  law  taxable  or  non-tax- 
able." 

The  above  contention  is  rested  upon  the  language  of  the 
act  creating  the  board.  This  act,  passed  in  1905  (Pamph. 
L.,  p.  123),  is  entitled  "An  act  to  create  a  board  for  the  equal- 
ization, revision,  review  and  enforcement  of  taxes."  The 
fifth  section  of  the  statute  provides  that  ^'Where  complaint 
shall  be  made  to  said  board  in  writing,  verified  by  the  oath 
of  any  complainant,  following  the  assessment  of  property  of 
any  kind,  whether  belonging  to  individuals,  corporations, 
railroads  or  canals,  said  board  shall  have  power  to  review  and 
correct  the  action  of  the  local  assessors  or  other  taxing  officers, 
and  of  all  boards  of  tax  review,  by  reducing  or  increasing 
such  assessment." 

The  power  thus  conferred,  it  is  perceived,  is  to  review  or 
correct  the  action  of  the  assessor  or  other  taxing  officer  or 
board  of  review,  by  reducing  or  increasing  such  assessment 
on  the  application  of  the  property  owner. 

In  section  3  the  board  is  equipped  with  authority,  upon  com- 
plaint of  any  taxing  district,  to  examine  as  to  any  property 
omitted  from  assessment,  and  to  add  to  the  ratables  of  such 
taxing  district.  It  also  provides  that  the  owner  shall  be 
notified  of  the  purpose  of  the  board  and  the  opportunity 
offered  him  of  showing  cause  why  the  change  should  not  be 

Vol.  xlv.  25  r^  t 
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made.  This  section  confers  upon  the  board  the  power  to 
pass  upon  the  taxability  of  property.  Indeed,  the  general 
authority  to  review  and  correct  by  reducing  or  increasing 
carries  with  it  the  power  to  determine  whether  property  is 
liable  to  assessment.  The  judgment  of  the  board  is  substi- 
tuted for  that  of  the  assessor  or  the  inferior  boards  of  review. 

The  assessor  must  pass  upon  the  question  of  what  property 
is  subject  to  levy  and  what  property  is  non-assessable;  he 
must  pass  upon  and  construe  not  only  the  section  of  the  act 
providing  for  taxation,  but  those  sections  providing  for  exemp- 
tion; he  has  to  determine  what  constitutes  securities  of  the 
United  States;  what  constitutes  bonds  of  the  state,  county 
taxing  and  school  districts.  He  must  pass  upon  the  question 
upon  what  personal  property  taxes  have  been  paid  within 
three  months  preceding  the  first  of  May,  in  another  jurisdic- 
tion. He  must  decide  what  properties  of  the  state,  county, 
school  districts  are  used  for  public  purposes;  what  property 
or  portion  of  property  is  actually  or  exclusively  used  for  col- 
leges, schools,  academies  and  seminaries,  and  not  conducted 
for  profit.  He  must  determine  how  much  land  is  necessary 
for  the  full  use  and  enjoyment  of  various  buildings,  and  he 
must  determine  what  constitutes  charitable  institutions. 

It  would  be  strange  indeed  if  a  reviewing  body,  with  the 
authority  and  scope  which  the  board  of  equalization  un- 
doubtedly possesses  to  determine  whether  the  numerous  kinds 
of  property  claiming  exemption  by  reason  of  their  use,  should 
not  also  have  the  ability  to  determine  whether  property  is 
used  for  railroad  purposes,  when  that  purpose  lies  at  the 
foundation  of  the  method  by  which  such  property  shall  be 
taxed.  I  conclude  that  the  board  has  the  jurisdiction  which 
in  this  instance  it  exercised. 

The  next  question  is  whether  the  property,  the  taxes  upon 
which  were  removed,  was  exempt  from  local  assessment.  The 
Tax  act  of  1903  {Pamph,  L.,  p.  396,  §  4,  ph  8)  classes  among 
property  exempt  from  local  taxation  all  property  used  for 
railroad  and  canal  purposes,  the  taxation  of  which  is  provided 
for  by  any  other  law  of  this  state. 

The  act  for  taxation  of  railroad  and  canal  property  {Gen. 
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Stat,  p.  3324,  §  1,  pi,  212)  enacts  that  all  property  of  any 
railroad  or  canal  company  not  used  for  railroad  or  canal 
purposes  shall  be  assessed  for  taxes  by  the  same  assessors  in 
the  same  manner  and  at  the  same  rate  as  the  taxable  property 
of  other  owners  in  the  same  municipal  division  or  tax  district. 

The  question,  then,  is  whether  this  tunnel  property  is  to 
be  taxed  by  the  state  board  of  assessors  or  by  the  local  as- 
sessors. 

The  solution  of  this  question  depends  upon  whether,  within 
the  meaning  of  the  statute,  this  property  can  be  said  to  be 
used  for  railroad  purposes. 

Prom  the  stipulated  facts  it  appears  that  the  property  was, 
with  reasonable  diligence,  being  put  into  a  shape  suitable  for 
transportation  purposes  for  the  railroad,  with  the  intention 
to  employ  it  for  that  purpose  as  soon  as  it  assumed  a  usable 
shape.  The  property  was  in  the  possession  of  the  railroad 
company,  who  were  using  it  for  that  purpose  alone.  It  is  true 
that  the  company  was  not  yet  transporting  passengers  or 
freight  as  a  common  carrier.  The  actual  transportation  of 
freight  and  passengers,  however,  is  not  the  only  use  to  which 
railroad  property  is  devoted.  The  use  of  the  property  for 
preparation  for  railroad  use  and  for  the  reparation  incident 
to  transportation  is  as  much  a  use  for  railroad  purposes  as  is 
transportation  itself.  Some  physical  convulsion  like  an  earth- 
quake might  paralyze  traffic  for  weeks,  yet  no  one,  I  imagine, 
Would  say  that  during  this  period  of  time  while  the  company 
was  rebuilding  bridges  or  restoring  roadbeds  the  property  was 
used  for  any  other  than  railroad  purposes. 

In  the  present  case  the  property  taxed  was  used  by  the  rail- 
road. It  was  used  for  some  purpose.  What  purpose  for  using 
it  other  than  railroad  purposes  can  be  attributed  to  the  com- 
pany ?  The  notion  that  the  exemption  of  such  property  from 
local  assessment  rests  alone  upon  the  fact  that  over  it  cars 
are  running,  or  that  it  is  devoted  to  actual  present  use  for 
transportation  purposes,  is  not  recognized  by  our  cases. 

In  United  New  Jersey  Railroad  and  Canal  Co,  v.  Jersey 
City,  26  Vroom  129,  the  land  assessed  locally  had  not,  at  the 
time  of  the  assessment,  been  employed  in  the  operation  of  the 
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road.  In  was,  in  the  language  of  the  Chancellor  who  deliv- 
ered the  opinion  in  the  Court  of  Errors  and  Appeals,  held 
vacant  in  anticipation  of  demand  for  increased  trackage  and 
otlier  structures  incident  to  the  operation  of  a  branch  road, 
and  for  use  in  the  process  of  construction  of  elevated  tracks, 
and  for  any  other  purpose.  It  was  not  running  or  otherwise 
used  for  profit.  This  property  was  held  to  be  exempt.  The 
court  further  defined  the  line  which  separated  taxable  from 
non-taxable  property  by  saying  that  when  property  with  a 
right  of  way  not  used  for  purposes  incident  to  the  proper 
construction,  maintenance  or  management  of  the  railroad,  or 
to  the  use  of  it  by  the  corporation  as  a  carrier  of  goods  or 
passengers,  it  cannot  be  said  to  be  used  for  railroad  purposes. 

In  New  Jersey  Junction  Railroad  v.  Jersey  City,  34  Vroom 
120,  a  ten-acre  block  adjoining  a  right  of  way,  with  no  im- 
provements upon  it,  and  from  which  the  railroad  company 
derived  no  revenue,  and  not  used  for  any  purpose  other  than 
railroad  purposes,  was  held  to  be  exempt  because  held  in 
anticipation  of  use  for  railroad  purposes.  It  is  true  there 
was  a  railroad  in  operation  in  each  of  these  cases  upon  adja- 
cent property,  but  that  fact  seems  to  have  been  significant 
only  in  exhibiting  an  intention  to  use  the  taxed  property, 
when  needed,  as  part  of  the  existing  railroad.  The  property 
actually  taxed  was  no  more  in  actual  use  for  transportation 
purpoa»s  than  the  property  taxed  in  the  present  instance,  but 
an  intention  appearing  that  the  property  should  be  devoted 
to  railway  purposes  alone,  it  was  held  exempt  from  local 
assessment. 

The  same  intention  here  appearing,  I  think  the  board  of 
equalization  were  right  in  relieving  the  property  from  the  tax 
imposed. 

It  may  be  remarked  that  the  fact  that  the  company  had 
not  returned  the  property  to  the  state  board  of  assessors  for 
assessment  cannot  affect  the  question  under  discussion. 

There  should  be  an  affirmation  of  the  order  of  the  board. 
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ATLANTIC  CITY,  RESPONDENT,  v.  ADAM  W.  FRANCE. 
PROSECUTOR. 

Submitted  December  11,  1906 — Decided  February  25,  1907. 

1.  An  ordinance  of  Atlantic  City  which  ordains  that  the  owner, 
agent,  manager,  lessee  or  oocupant  of  any  building  to  which  is 
attached  any  chimney  or  smokestack  connected  with  any  station- 
ary engine,  steam  boiler,  furnace,  range  or  fireplace,  from  which 
there  is  emitted  dense  smoke  which  contains  soot  or  other  sub- 
stance in  sufficient  quantity  to  permit  the  deposit  of  such  soot  or 
other  substance  on  any  surface  within  the  limits  of  Atlantic  City, 
shall  be  deemed  to  create  and  maintain  a  public  nuisance,  and 
provides  for  a  conviction  thereof  and  a  punishment  therefor  by 
fine  or  imprisonment,  is  a  valid  ordinance. 

2.  A  conviction  for  a  violation  of  this  ordinance  need  not  set  out 
that  some  person  was  injured  by  the  deposit  of  soot  or  other  sub- 
stance. 

3.  The  legislature  can  confer  upon  common  council  the  power  to  pro- 
vide by  ordinance  that  a  magistrate  may  impose  a  fine,  the  amount 
of  which,  within  certain  limits,  shall  be  within  his  discretion. 


This  writ  brings  up  a  conviction  for  the  violation  of  an 
ordinance  of  Atlantic  City.  The  ordinance  took  effect  on 
June  Ist,  1905.  It  ordained  that  the  owner,  agent,  manager, 
lessee  or  occupant  of  any  building  within  the  limits  of  Atlantic 
City,  to  which  is  attached  any  chimney  or  smokestack  con- 
nected with  any  stationary  engine,  steam  boiler,  furnace,  range 
or  fireplace,  from  which  there  is  emitted  dense  smoke  which 
contains  soot  or  other  substance  in  sufficient  quantities  to 
permit  the  deposit  of  ^uch  soot  or  other  substance  on  any 
surface  within  the  limits  of  Atlantic  City,  shall  be  deemed  to 
create  and  maintain  a  public  nuisance,  and  upon  conviction 
therefor  before  the  recorder  or  other  proper  officer  having 
jurisdiction,  shall  pay  a  fine  of  an  amount  not  less  than  $25 
and  not  more  than  $200,  as  may  be  imposed  by  said  officer, 
and  to  be  imprisoned  in  the  county  jail  for  ten  days  in  default 
of  payment  of  any  such  fine ;  and  any  repetition  of  said  act 
on  any  one  day  following  such  conviction,  or  any  subsequent 
conviction,  shall  be  deemed  a  new  offence. 
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A  complaint  was  lodged  with  the  recorder,  setting  forth  that 
France,  the  prosecutor,  was  the  owner  and  manager  of  an  ice 
plant  located  within  the  limits  of  Atlantic  City  (a  building 
with  the  appurtenances  named  in  the  ordinance),  which 
emitted  dense  smoke  which  contained  soot  and  other  sub- 
stances in  suflBcient  quantities  to  permit  a  deposit  of  such  soot 
or  other  substances  on  wearing  apparel  hanging  on  clothes 
lines  in  Atlantic  City. 

Upon  the  trial  of  this  complaint  the  prosecutor  was  con- 
victed and  adjudged  to  pay  a  fine  of  $200. 

Before  Justices  Fobt,  Pitney  and  Reed. 

For  the  prosecutor,  Clarence  L.  Cole, 

For  Atlantic  City,  Harry  Wootton, 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  validity  of  the  ordinance  above  set  out  is  chal- 
lenged because  of  an  alleged  want  of  power  in  the  common 
council  of  Atlantic  City  to  enact  it.  The  insistence  is  that 
Atlantic  City  had  not  the  ability  to  ordain  that  it  was  a 
nuisance  per  se  to  emit  smoke  from  a  smokestack  attached  to 
certain  buildings.  It  is  also  urged  that  the  ordinance  deprives 
the  prosecutor  of  the  use  of  his  property  without  due  process 
of  law. 

It  is  entirely  settled  that  every  man  holds  his  property  sub- 
ject to  the  exercise  of  the  police  power  with  which  the  state 
is  invested. 

The  answer  to  the  second  proposition  follows  the  answer  to 
the  first,  namely,  whether  the  ordinance  is  a  valid  exercise  of 
the  police  power. 

That  the  emission  of  smoke  may  be  so  annoying  to  persons 
and  so  injurious  to  property  as  to  be  a  nuisance  is  well  known 
to  every  lawyer  to  be  a  proposition  too  well  settled  for  dispute. 
It  may  be  admitted  that  the  emission  of  smoke  may  occur  in 
such  sparsely  settled  localities  and  may  be  of  such  attenuated 
consistency  as  not  to  constitute  a  nuisance.    It  might  be  urged 
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with  great  force  that  an  ordinance  which  did  nothing  beyond 
ordaining  that  the  emission  of  smoke  should  be  punished  as  a 
nuisance  was  unreasonable  and  void. 

Indeed,  it  was  upon  this  ground  that  the  case  of  City  of  St. 
Louis  V.  Heiizeherg  Packing  and  Provision  Co.,  39  L,  R.  A, 
551,  was  decided,  the  ordinance  in  that  case,  which  did  noth- 
ing more  than  this,  being  declared  unreasonable  and  void. 

In  the  present  case,  however,  it  is  not  merely  the  emission  of 
smoke  which  is  prohibited,  but  the  emission  of  dense  smoke  in 
Atlantic  City;  smoke  containing  soot  or  other  substance,  and 
containing  it  in  sufficient  quantities  to  permit  a  deposit  of 
such  soot  or  other  substance  on  any  surface.  It  seems  too 
manifest  for  serious  discussion  that  a  use  of  property  which 
results  in  the  discharge  of  dense  smoke  which  causes  a  dis- 
coloration and  deterioration  of  buildings  and  clothes — smoke 
which  finds  its  way  into  open  windows  and  smuts  furniture 
and  bedding,  smoke  which  settles  on  fruit  and;  trinkets  exposed 
for  sale  in  scores  of  stores  and  shops  in  Atlantic  City — is 
a  nuisance.  If  so,  such  use  of  the  property  is  within  the  con- 
trol of  the  police  power  lodged  by  the  legislature  in  the  com- 
mon council  of  Atlantic  City. 

A  number  of  cases  in  which  ordinances  passed  for  the  con- 
trol of  the  emission  of  smoke  have  been  adjudged  valid  are 
cited  in  McQmllem  Mun.  Ord.,  §  456.  We  think  the  enact- 
ment of  the  present  ordinance  was  within  the  power  of  the 
common  council.. 

It  is  again  insisted  that  the  complaint  is  defective  in  that 
the  offence  is  charged  ia  the  disjunctive.  The  particular  dis- 
junctive is  not  pointed  out,  but  it  is  presumably  to  be  found 
in  the  words  "Soot  or  other  substance  in  sufficient  quantities." 
It  is  perceived,  however,  that  the  oflEence  charged  is  the  emis- 
sion of  smoke  in  such  quantity  as  to  permit  a  deposit  upon 
surfaces.  The  object  of  the  ordinance  is  to  prevent  the  deposit 
of  any  substance  contained  in  the  smoke,  and  if  there  is  a 
deposit  it  does  not  matter  whether  it  is  called  by  the  name  of 
soot  or  any  other  name.    We  think  the  complaint  is  sufficient. 

It  is  again  objected  that  the  conviction  does  not  find  that  on 
the  day  in  question  soot  or  other  substance  did  in  fact  deposit 
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on  any  surface,  or  that  the  smoke  contained  soot  or  other  sub- 
stance in  suflScient  quantity  to  be  injurious  to  any  person. 

The  conviction  does  find  that  on  the  day  in  question  the 
defendant's  smokestack  emitted  dense  smoke  which  contained 
soot  in  suflBcient  quantities  to  permit  a  deposit  of  such  soot  on 
the  surface  in  Atlantic  City.  This  covered  the  offence  as  de- 
clared in  the  ordinance.  The  ordinance  did  not  require  the 
magistrate  to  find  that  such  deposit  was  injurious  to  any  per- 
son. Under  the  ordinance  the  deposit  raises  the  presumption 
of  an  injury. 

It  is  also  insisted  that  the  penalty  clause  in  the  ordinance 
is  unwarranted  by  the  charter  of  Atlantic  City.  The  ordi- 
nance provides  that  upon  conviction  the  person  fined  shall  pay 
a  fine  of  an  amount  not  less  than  $25  and  not  more  than  $200, 
as  may  be  imposed  by  the  magistrate,  and  be  imprisoned  in  the 
county  jail  for  ten  days  in  default  of  payment  of  any  such  fine. 

The  charter  of  Atlantic  City  {Pamph,  L.  1902,  p.  297,  § 
16)  provides  that  common  council  may  prescribe  penalties  for 
the  violation  of  ordinances  either  by  imprisonment  in  the  city 
or  county  jail  not  exceeding  ninety  days,  or  by  fine  not  exceed- 
ing $200  or  imprisonment  in  the  workhouse,  city  or  coimty 
jail  not  exceeding  ninety  days  in  default  of  payment  of  said 
fine. 

The  insistence  is  that  the  ordinance  should  have  fixed  the 
penalty  and  not  left  anything  to  the  discretion  of  the  magis- 
trate. In  support  of  this  position  the  cases  of  Young  &  Mc- 
Shea  v.  Atlantic  City,  31  Vroom  125,  and  Lambertville  v. 
Applegaie,  44  Id,  110,  were  eitcd^  But  as  was  pointed 
out  by  Justice  Dixon  in  the  first  of  these  cases,  it  is  not  a  ques- 
tion of  power  in  the  legislature  to  confer  upon  the  common 
council  the  right  to  provide  that  the  amount  of  the  penalty 
shall  be  left  to  the  discretion  of  the  magistrate,  but  the  ques- 
tion is  whether  the  legislature  has  done  so.  In  this  case  it  has 
done  so  in  the  most  explicit  language.  Pampli,  L,  1902,  p. 
297,  §  16. 

The  conviction  should  be  aflBrmed. 
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OTTO   H.   URBANNECK   v.   PENNSYLVANIA   RAILROAD 
COMPANY. 

Submitted  December  11,  1900— Decided  February  25,  1907. 

The  shipper  of  a  turntable  agreed  to  load  the  same  upon  defendant's 
car.  While  the  plaintiff,  a  servant  of  the  shipper,  was  securing 
the  turntable  in  position  upon  the  car,  a  servant  of  the  defendant 
negligently  permitted  a  hook,  which  attached  a  derrick  to  the 
turntable  and  held  the  latter  temporarily  in  position,  to  become 
unhooked,  by  reason  of  which  the  plaintiff  .was  injured,  ffeld, 
that  the  railroad  company  was  liable. 


On  appeal  from  the  Hoboken  District  Court. 

Before  Justices  Foux,  Pitj^ey  and  Reed. 

For  the  defendant  and  plaintiff  in  error,  Vredenburgh,  Wall 
it  Van  Winkle, 

For  the  plaintiff  and  defendant  in  error,  Weller  &  Ltchien- 
stein. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  is  an  appeal  from  the  Hoboken  District 
Court.  The  case  was  tried  before  the  court  without  a  jury, 
and  judgment  was  rendered  for  the  plaintiff;  from  the 
rather  confused  testimony  the  following  facts  seem  to  be  ex- 
iiibited:  The  plaintiff  was  employed  by  Focht  &  Company 
as  a  sheet  iron  worker  and  boiler  maker.  On  May  5th,  1906, 
the  plaintiff,  with  two  other  servants  of  Focht  &  Company, 
accompanied  a  turntable  made  by  Fotch  &  Company  to  the 
yard  of  the  Pennsylvania  railroad  at  Jersey  City  for  the  pur- 
pose of  shipping  the  turntable  by  that  railroad  to  Red  Bank. 
WTien  they  arrived  a  standing  derrick  was  attached  to  the 
turntable  by  two  iron  clamps,  brought  by  the  plaintiff  and  his 
assistants,  and  screwed  into  the  turntable.    There  was  no  car 
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immediately  at  hand^  and  the  tumtaMe  was  hoisted  by  the 
derrick  and  left  swinging  in  the  air  until  a  car  was  drilled 
under  the  suspended  table.  The  table  was  round,  and  was 
twelve  feet  in  diameter.  The  ear  was  eight  feet  in  width, 
with  sides  three  to  six  feet  high.  The  turntable  was  lowered 
onto  the  car,  and  one  side  of  the  turntable,  as  one  witness 
states,  was  lying  on  the  side  of  the  car.  By  other  witnesses  it 
appears  to  have  been  supported  by  the  derrick.  In  either  rase, 
it  appears  that  the  turntable  was  held  in  position  by  the  der- 
rick, and  the  plaintiff  and  his  assistants  took  a  brace,  which 
the  plaintiff  had  made  and  which  he  had  brought  with  him, 
and  attempted  to  pnt  it  under  the  table  for  the  purpose  of 
supporting  it  in  a  position  in  which  it  could  safely  ride.  The 
plaintiff  then  endeavored  to  fasten  the  turntable  to  the  brace. 
Two  holes  had  been  bored  for  that  purpose,  but  they  could 
not  be  made  available,  so  it  was  proposed,  by  driving  nails,  to 
keep  the  table  in  place  until  they  could  bore  new  holes.  While 
they  were  working  at  this,  the  hook  which  held  the  table 
partly  suspended  in  position  was  permitted  to  become  de- 
tached by  a  servant  of  the  railroad  company,  and  the  turn- 
table fell  and  struck  the  plaintiff  in  the  chest,  inflicting  an 
injury. 

There  is  evidence,  as  already  remarked,  that  Focht  &  Com- 
pany were  to  do  the  loading.  There  is  evidence  that  defend- 
ant's servants  were  operating  thfe  derrick.  There  is  evidence 
that  one  of  those  servants  unloosed  the  hook,  by  which  the 
support  of  the  table  was  removed,  and  we  think  that  in  the 
circumstances  there  was  no  legal  error  in  the  finding  of  the 
trial  judge  that  this  was  negligence  imputable  to  the  de- 
fendant. 

The  judgment  is  affirmed. 
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IN  THE  MATTER  OF  THE  ACQUISITION  OF  LAND  OF  THE 
SECURITY  LAND  AND  IMPROVEMENT  COMPANY  AND 
BENJAMIN  MEYER,  OF  NEWARK,  NEW  JERSEY,  WHO 
CLAIMS  TO  HAVE  AN  INTEREST  IN  SAID  LAND,  BY 
THE  CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY. 

Argued  November  8,  1906 — Decided  February  25.  1907. 

Upon  the  trial  of  an  appeal  from  an  award  of  appraisers  in  a  pro- 
ceeding to  condemn  land  taken  by  a  railroad  company,  it  was 
error  to  admit  an  unproved  map  showing  a  route  filed  by  another 
railroad,  and  if  the  map  had  been  proved,  it  was  error  to  admit 
testimony  that  the  center  line  of  this  route  passed  over  the  proiH 
erty  in  question. 


This  writ  of  error  brings  up  a  judgment  of  the  Union 
County  Circuit  Court  entered  upon  a  verdict  rendered  at  the 
trial  of  an  issue  framed  to  try  an  appeal  from  an  award  of 
commissioners  appointed  in  a  proceeding  to  condemn  the 
land  of  the  Security  Land  and  Improvement  Company  and 
Benjamin  Meyer.  The  appeal  is  taken  by  the  Central  Eail- 
road  Company,  which  company  instituted  the  proceedings  for 
condemnation.  The  verdict  fixed  the  value  of  the  land  taken 
at  the  sum  of  $11,000. 

Before  Justices  Fort,  Pitney  and  Reed. 

For  the  plaintiffs,  Lindabury,  Depue  &  Faulks, 

For  the  Security  Land  and  Improvement  Company,  de- 
fendant, Patrick  U,  Gilhooly. 

For  Benjamin  Meyer,  defendant.  Hood  &  Hood. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  assignment  of  error  is  directed  to  the 
admission  in  evidence  at  the  trial,  over  objection,  of  a  map, 
upon  which  was  represented  a  filed  center  line  of  another 
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proposed  railroad.  After  the  map  was  tendered  in  evidenee., 
and  the  witness  had  said  that  the  map  was  intended  to  repre- 
sent the  filed  center  line  of  the  Pennsylvania  railroad  fast 
line,  which  they  expect  to  put  through  the  city,  the  court, 
against  objections,  permitted  this  question,  namely,  "Now, 
does  that  center  line  pass  through  this  property?"  The  an- 
swer was,  "It  does." 

The  purpose  of  this  offered  map,  as  stated  at  the  trial,  was 
to  show  what  the  property  was  adapted  for  in  the  market  and 
what  demand  there  was  for  it,  and  whether  it  was  property 
that  people  want  or  do  not  want. 

An  exception  was  sealed  to  the  admission  of  this  map  and 
to  this  testimony. 

Subsequently  a  certified  copy  of  the  description  of  the  route 
of  this  Pennsylvania  and  Newark  railroad — ^the  road  already 
mentioned — ^was  tendered  and  then  withdrawn.  Throughout 
the  trial,  therefore,  a  copy  of  the  map  showing  the  center  line 
of  this  proposed  new  road,  and  the  testimony  that  this  center 
line  ran  through  the  property  in  question,  was  left  in  evi- 
dence. This  map  was  entirely  unproved,  and  it  was,  upon 
that  account,  inadmissible.  Its  presence  was  calculated  to 
create  an  impression  upon  the  minds  of  the  jury  that  another 
road  was  seeking  a  way  over  the  locus  in  quo,  and  therefore 
that  the  land  was  of  exceptional  value  for  a  railroad  route. 

But  had  the  map  been  properly  proved  as  a  filed  right  of 
way  of  the  Pennsylvania  and  Newark  Railroad  Company,  no 
ground  for  its  admission  is  perceptible. 

No  doubt  the  landowner  can  show  the  peculiar  availability 
of  his  tract  for  any  use,  including  that  for  railroad  purposes. 
He  can  show  a  contracted  space  suitable  for  such  purposes; 
how  much  of  such  has  been  already  occupied ;  what  the  de- 
mand for  the  remaining  space,  including  his  own  tract,  will 
be  for  such  use.  He  can  show  all  this  to  exhibit  the  increase 
in  commercial  value  of  his  property.  Currie  v.  Waverly,  &c,, 
Railroad  Co,,  23  Vroom  381,  395. 

It  would  not,  however,  be  thought  for  an  instant  that  a 
previous  oflfer,  made  to  an  owner  by  one  who  states  that  he 
wished  the  property  for  manufacturing  or  other  purposes,  is 
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admissible.  Much  less  would  a  mere  statement  by  a  person 
that  the  property  was  desirable  for  such  purposes,  or  that  he 
was  trying  to  purchase  it  for  such  purposes. 

Nor  would  a  similar  statement,  in  behalf  of  a  corporation 
equipped  with  power  to  take  the  property  by  condemnation, 
be  admissible. 

Xow,  the  filing  of  a  right  of  way  over  land  is  not  even  an 
assertion  that  the  corporation  thinks  so  highly  of  the  land  for 
a  railroad  site  that  it  will  endeavor  to  condemn  it.  Such  a 
filing  is  only  tentative.  The  road  may  never  be  built,  or,  if 
built,  be  constructed  upon  some  other  route.  Even  if  the 
filing  of  the  route  was  a  finality,  and  compelled  the  con- 
demnation of  the  land  for  the  construction  of  the  road  upon 
the  filed  route  unless  prevented  by  some  superior  claim,  never- 
theless the  fact  of  filing  would  be  entirely  irrelevant  upon  the 
question  of  the  value  of  the  land  in  a  proceeding  by  another 
corporation  to  condemn  it. 

In  the  present  proceeding  to  condemn,  the  significance  of 
the  fact  that  another  company  had  got  a  right  to  condemn 
would  mean  only  that  the  owner  should  have  the  value  of  his 
land,  but  would  have  no  force  whatever  in  indicating  what 
that  value  was. 

In  the  present  trial  upon  the  condemnatory  proceedings 
brought  by  the  Central  Railroad  Company,  the  question  being 
the  value  of  the  land,  it  is  therefore  imperceptible  what  effect 
upon  the  question  of  damages  the  fact  that  another  company 
had  sought  to  condemn  possesses.  If  the  other  company  made 
an  offer  for  the  land,  the  inference  is  that  they  should  pay 
the  ascertained  value,  the  very  question  to  be  answered  in  the 
present  trial.  If  the  other  company  made  an  offer,  it  would 
be  inadmissible,  as  would  an  offer  of  any  other  third  party. 
As  a  statement  of  availability  for  railroad  purposes,  as  already 
remarked,  the  filing  would  be  equally  inadmissible. 

For  these  reasons  we  are  of  the  opinion  that  there  was 
error  in  admitting  the  map  and  the  testimony  of  the  witness 
that  the  center  line  marked  upon  it  ran  through  the  locus  in 
quo.    For  this  reason  the  judgment  should  be  reversed. 

We  find  no  error  in  the  other  exceptions. 
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CHARLES   McBRIDE,    PROSECUTOR,    v.   THE   MAYOR   AND 
COMMON  COUNCIL  OF  THE  CITY  OF  BAYONNE. 

Submitted  December  11,  1906— Decided  February  25.  1907. 

The  common  council  of  Bayonne  passed  an  ordinance  repealing  certain 
other  ordinances  which  created  the  offices  of  captains,  roundsmen 
and  detectives  in  the  city  police  force.  The  prosecutor,  who  had 
been  appointed  a  captain,  was,  by  the  repealing  ordinance,  re- 
turned to  his  former  position  of  patrolman.  The  testimony  fails 
to  show  any  puri>08e  in  abolishing  the  office  of  captain  other  than 
to  increase  the  efficiency  of  the  police  force.  The  ordinance  was 
a  valid  exercise  of  the  power  vested  in  the  common  council. 


This  writ  brings  up  an  ordinance  passed  by  the  common 
council  of  the  city  of  Bayonne  which,  among  other  things, 
abolished  the  office  of  captain  of  police,  held  by  Charles 
McBride,  the  prosecutor. 

Before  Justices  Fobt,  Pitney  and  Reed. 

For  the  prosecutor,  Joseph  M.  Noonan, 

For  the  defendants,  Elmer  W.  Demarest. 

The  opinion  of  the  court  was  delivered  by 

Beed^  J.  It  appears  that  an  ordinance  to  establish  a  day 
and  night  police  for  Bayonne  was  passed  in  1869.  By  this 
ordinance  the  force  consisted  of  a  chief  of  police  and  at  least 
one  policeman  from  each  ward.  A  supplement  to  this  ordi- 
nance, passed  in  1900,  provided  for  a  captain  of  police,  at  a 
salary  of  $1,500.  Another  supplement  passed  April  6th,  1897, 
provided  for  a  detective.  Another  supplement  passed  May 
28th,  1897,  provided  for  two  additional  roundsmen,  and  still 
another  supplement  passed  February  19th,  1902,  provided  for 
a  second  captain  of  police. 

The  result  of  these  ordinances  was  that  in  1906,  the  force 
consisted   of  one   chief,   two   captains,   six   sergeants,   four 
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roundsmen,  four  detectives,  three  van  drivers,  one  court  officer 
and  thirty  patrohnen. 

Upon  the  recommendation  of  the  mayor,  who  suggested 
that  the  force  was  inefficient,  and  also  that  it  was  top-heavy, 
a  committee  of  common  council  examined  into  the  condition 
of  the  department  and  made  a  report  that  there  was  no  neces- 
sity for  so  many  superior  officers,  and  that  they  had  been  ap- 
pointed for  political  purposes.  Upon  this  recommendation  of 
the  committee,  the  ordinance  now  attacked  was  introduced  and 


The  ordinance  attacked  repeals  the  following  ordinances: 
That  creating  a  police  captain;  that  creating  an  additional 
police  captain;  that  creating  an  additional  detective;  that 
creating  two  additional  roundsmen  and  that  creating  still 
another  detective. 

The  repealing  ordinance  is  attacked  as  one  not  passed  in 
good  faith  for  the  abolition  of  these  offices,  but  passed  as  a 
mere  subterfuge  to  eject  those  filling  the  offices  from  their 
position,  and  so  in  violation  of  the  Tenure  of  Office  statute. 

My  examination  of  the  testimony  has  led  me  to  the  conclu- 
sion that  the  repealing  ordinance  was  a  wise  act  on  the  part  of 
common  council.  The  provisions  for  the  successive  creation  of 
offices  had,  as  the  mayor  stated,  made  the  police  force  top- 
heavy.  The  patrol  duty  was  imperfectly  performed,  because 
there  was  an  entire  disproportion  between  the  number  of 
patrolmen  and  number  of  other  members  of  the  force.  The 
abolition  of  these  offices  seems  to  have  been  a  bona  fide  effort 
to  enhance  the  efficiency  of  the  force,  and  was  therefore  within 
the  power  of  the  common  council.  Evans  v.  Freeholders  of 
Hudson,  24:  Vroom  585;  Boylen  v.  Newark,  29  Id,  133. 
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Reed,  Adm*i%  v.  Newark  Fire  Ins.  Co.  H  N,  J.  L. 


LEWIS  REED,  ADMINISTRATOR  FOR  DAVID  T.  REED,  DE- 
CEASED, ET  AL.,  V.  THE  NEWARK  FIRE  INSURANCE 
COMPANY. 

Argued  November  8,  1906— Decided  March  15,  1907. 

1.  A  policy  of  insurance  had  a  mortgagee  clause  attached  which 
provided  that,  as  to  the  interest  of  the  mortgagee,  the  insurance 
should  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  insured  property.  The  policy  provided  that  for 
certain  acts  and  certain  omissions  of  the  insured  the  policy  should 
be  void.  In  an  action  by  the  mortgagee  to  recover  for  the  destruc- 
tion of  the  insured  property  by  fire,  the  company  interposed  sev- 
eral pleas  setting  up  that  the  policy  was  void  because  of  various 
acts  and  defaults  of  the  mortgagor  and  owner.  On  demurrer, 
held,  that  these  pleas  were  bad. 

2.  A  plea  setting  up  that  an  award  by  appraisers  was  a  condition 
precedent  to  an  action  by  the  mortgagee  held  to  be  defective  be- 
cause the  existence  of  all  the  conditions  which  made  the  award 
essential  were  not  set  out. 

3.  A  policy  stipulated  that  the  insurance  company  should  not  be^ 
liable  for  loss  caused  directly  or  indirectly  by  order  of  any  civil 
authority.  The  plea  charged  that  the  loss  was  caused  by  an  order 
of  a  civil  authority,  to  wit,  by  an  order  of  a  building  inspector  of 
the  city  of  Hoboken,  directing  the  destruction  of  the  insured 
buildings.  Held,  that  the  plea  was  bad  because  it  did  not  show 
the  authority  of  the  officer  to  order  the  destruction  of  the  build- 
ings. 

4.  A  policy  provided  that  the  insurance  company  should  not  be  liable 
for  loss  occasioned  by  ordinance  or  law  regulating  the  construc- 
tion of  repairs  of  buildings.  A  plea  charged  that  the  loss  in 
question  was  occasioned  by  the  act  of  an  officer  under  the  author- 
ity of  an  ordinance,  the  title  of  which  only  is  named.  Held,  that 
the  substance  at  least  of  the  ordinance  should  have  been  stated, 
so  that  the  court  could  itself  determine  the  scope  of  the  officer's 
authority. 


On  demurrer  to  pleas. 

The  declaration  sets  out  that  the  Newark  Fire  Insurance 
Company  on  June  3d,  1903,  agreed  to  insure,  for  the  term  of 
three  years,  Abraham  Lewitt  against  all  direct  loss  or  damage 
by  fire,  to  an  amount  not  exceeding  $4,500,  on  certain  de- 
scribed property;  that  the  said  insurance  was  made  subject 
to  certain  stipulaticms  and  conditions;    that  the  defendant 
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agreed  to  pay  the  loss  under  the  said  policy  to  David  T.  Reed 
and  James  A.  Reed,  as  mortgagees,  as  their  interest  might 
appear,  and  that  said  insurance,  as  to  the  interests  of  the 
mortgagees  only,  should  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner  of  the  insured  property, 
nor  by  any  foreclosure  or  other  proceeding  or  notice  of  sale 
relating  to  the  property,  nor  by  any  change  in  the  title  or 
ownership  of  the  property,  nor  by  the  occupation  of  the 
premises  for  purposes  more  hazardous  than  permitted  by  the 
policy. 

The  declaration  sets  out  that  Abraham  Lewitt,  with  the 
consent  of  the  defendant,  sold  the  property  to  one  Ignats 
Fabrikant,  and  assigned  his  interest  in  the  policy  on  July 
16th,  1903;  that  on  February  23d,  1905,  the  property  was 
burned  while  still  the  property  of  Fabrikant;  that  an  inven- 
tory was  duly  rendered  to  and  accepted  by  the  company.  The 
declaration  further  states  that  although  all  the  agreements 
and  conditions  in  said  policy  have  been  fulfilled  according  to 
the  tenor  of  said  policy,  the  defendant,  after  being  often  re- 
quested to  pay  the  sum  due  under  said  policy,  has  refused  to 
do  so.  The  policy  of  insurance  is  attached  to  the  declaration, 
and  by  reference  made  a  part  thereof.  Attached  to  the  policy 
is  a  New  Jersey  standard  mortgagee  clause. 

To  this  declaration  are  interposed  seventeen  pleas.  The 
substance  of  these  pleas  are,  briefly,  as  follows : 

1.  Non  est  factum.  2.  Non  assumpsit,  3.  That  the  policy 
is  void  because  the  insured  misstated  a  material  fact,  namely, 
that  the  interest  in  the  property  was  vested  in  Ignats  Fabri- 
kant as  owner.  4.  That  the  ascertainment  of  loss  by  the 
terms  of  the  contract  was  a  condition  precedent  to  a  right  to 
bring  an  action.  5.  That  the  insured  did  not  give  immediate 
notice  in  writing  of  the  loss.  6.  That  no  satisfactory  proof 
of  loss  was  received  by  the  defendant.  8.  That  the  insured 
misrepresented  in  an  affidavit  the  ownership  of  the  property. 
9.  That  the  insured  misrepresented  in  an  affidavit  the  amount 
of  encumbrance  upon  the  property.  10.  That  the  property 
was  destroyed  by  order  of  the  building  director  of  the  city  of 
Hoboken.    11.  That  the  property  was  destroyed  by  virtue  of 

Vol.  xlv.  26 
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an  ordinance  of  the  city  of  Hoboken.  12.  That  the  insured 
did  not,  within  sixty  days  after  the  fire,  render  a  sworn  state- 
ment stating  his  knowledge  and  belief  as  to  the  time  and 
origin  of  the  fire.  13  and  14.  That  the  interest  of  Fabrikant 
was  not  sole  and  unconditional.  15.  That  the  insured  did  not 
rebuild  or  repair  the  premises,  and  sets  out  a  number  of  other 
defaults  mentioned  in  other  pleas.  17.  That  plaintiff  could 
not  recover  because,  if  the  houses  were  untenantable,  the  in- 
sured has  not  rebuilt,  and  his  loss  has  not  been  appraised. 

There  is  a  joinder  of  issue  as  to  the  second  and  sixteenth 
pleas,  and  to  the  remaining  fifteen  there  are  demurrers. 

Before  Justices  Fout,  Pitney  and  Reed. 

For  the  demurrant,  Samuel  Besson  and  Joseph  M.  Rose- 
berry. 

For  the  defendant,  Leon  Abbett, 

The  opinion  of  the  court  was  delivered  by 

Rbed.  J.  The  demurrer  to  the  first  plea  is  good,  because 
the  contract  for  insurance  is  not  under  seal. 

With  the  exception  of  the  tenth  and  eleventh  pleas,  each  of 
the  remaining  pleas  seems  to  set  out  certain  conduct  of  the 
insured  which,  by  the  terms  of  the  instrument,  would  render 
the  policy  entirely  void. 

First,  the  policy  provides  that  it  shall  be  void  if  the  insured 
has  concealed  or  misrepresented  any  material  fact  or  circum- 
stance concerning  the  insurance  of  the  subject  thereof;  or  if 
the  interest  of  the  insured  in  the  property  be  not  truly  stated 
therein;  or  in  case  of  any  fraud  or  false  swearing  by  the 
insured. 

The  third,  seventh,  eighth  and  ninth  pleas  are  based  upon 
a  violation  by  the  insured  of  this  provision. 

Again,  the  policy  provides  that  the  insured  shall  give  im- 
mediate notice  of  any  loss,  in  writing,  to  the  company,  and 
within  sixty  days  shall  render  a  statement,  signed  and  sworn 
to  by  the  insured,  stating,  inter  alia,  the  interest  of  the  in- 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1907.  403 

45  Vroom,  Reed,  Adm*r,  y.  Newark  Fire  las.  Co. 

sured  in  the  property,  the  cash  value  of  each  item  thereof,  the 
amount  of  the  loss  and  all  encumbrances  thereon. 

The  fifth,  sixth  and  twelfth  pleas  seem  based  upon  this 
provision. 

Again,  the  policy  provides  that  it  shall  be  void  if  the  inter- 
est of  the  insured  be  other  than  unconditional  and  sole  owner- 
ship, or  if  the  subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  fee-simple.  Upon  this  clause  the 
thirteenth  and  fourteenth  pleas  are  framed. 

Again,  the  policy  provides  that  after  an  ascertainment  of 
the  loss  of  rents  on  buildings  rendered  untenantable  by  the 
fire,  and  in  case  the  insured  elects  not  to  rebuild,  if  the  in- 
sured and  the  company  disagree  as  to  the  amount  of  the  loss, 
the  insured  and  the  company  shall  select  appraisers,  &c.  The 
seventeenth  plea  is  grounded  upon  this  provision  of  the  policy. 

The  fifteenth  plea  is  a  combination  plea  setting  up  practi- 
cally all  the  grounds  stated  in  all  the  preceding  pleas.  In  all 
these  pleas  the  avoidance  of  the  policy  is  claimed  to  flow  from 
the  act  of  the  insured  in  doing  something  forbidden  by  the 
contract,  or  his  failure  to  do  something  required  by  the  policy. 
Even  the  conditions  set  out  in  the  thirteenth  and  fourteenth 
pleas,  when  broken,  seem  to  be  broken  because  the  insured 
had  a  risk  placed  without  a  statement  endorsed  upon  the 
policy  providing  for  insurance,  although  the  ownership  was 
not  solely  in  him.  So,  also,  provision  for  the  assessment  of 
the  amount  of  loss  rested  upon  the  action  of  the  insured.  He 
was  to  make  a  proof  of  loss,  exhibit  his  books  and  choose  an 
appraiser. 

Now,  the  mortgagee  clause  on  which  the  plaintiff  rests  his 
claim  reads  thus:  "Loss  or  damage,  if  any,  under  this  policy 
shall  be  payable  to  D.  F.  and  James  H.  Reed  as  their  mort- 
gagee (or  trustee)  interest  may  appear,  and  this  insurance,  as 
to  the  interest  of  the  mortgagee  (or  trustee)  only  therein, 
shall  not  be  invalidated  by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  within  described  property,  nor  by  any 
foreclosure  or  other  proceedings  or  notice  of  sale  relating  to 
the  property,  nor  by  any  change  in  the  title  or  ownership  of 
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the  property,  nor  by  the  occupation  of  the  premises  for  pur- 
poses more  hazardous  than  are  permitted  by  the  policy." 

A  glance  at  the  language  of  this  clause  is  only  required  to 
show  what  is  the  status  of  the  mortgagee  as  to  those  provi- 
sions of  the  policy  which  avoid  it  for  some  act  or  neglect  of 
the  mortgagor  or  owner.  The  mortgagee  is  secure  against 
any  conduct  of  either  the  mortgagor  or  owner.  The  language 
of  the  clause  is  that,  as  to  the  interest  of  the  mortgagee  only 
in  the  policy,  the  insurance  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner.  The  language  is 
so  plain  that  it  leaves  no  room  for  construction. 

A  remark  may  be  made  here  respecting  the  provision  in  the 
policy,  already  mentioned,  upon  which  the  thirteenth  and 
fourteenth  pleas  are  based. 

The  proviso  in  the  policy  is  that  the  policy  shall  be  void  if 
the  interest  of  the  insured  shall  be  other  than  sole  or  uncon- 
ditional ownership.  The  plea  is  that  the  interest  of  Ignats 
Fabrikant  was  not  a  sole  and  unconditional  ownership. 

Now,  the  policy  was  written  in  favor  of  Lewitt,  who  after- 
ward sold  the  property  to  Fabrikant.  The  mortgage  clause 
provides  that  the  interest  of  the  mortgagee  shall  not  be  in- 
validated by  any  change  of  title  or  ownership  of  the  property. 
The  change  from  Lewitt  to  Fabrikant  did  not  invalidate  the 
policy,  and  so  it  does  not  matter  to  the  mortgagee  what  title 
Fabrikant  held  at  the  time  of  the  fire.  Again,  the  mortgagee 
clause,  relieving  him  from  all  liability  for  any  act  or  default 
of  the  mortgagor  or  owner,  deprives  pleas  3,  5,  6,  7,  8,  9,  12, 
13,  14,  15  and  17  of  all  force,  because,  as  already  remarked, 
each  plea  seems  to  be  based  upon  some  act  or  default  of  the 
mortgagor  or  owner. 

.  So  long  as  the  mortgagee  clause  is  recognized  as  a  valid 
agreement,  this  result  seems  unavoidable.  That  such  agree- 
ments stand  upon  the  same  footing  as  other  contracts  has 
been  the  uniform  sentiment  of  those  courts  which  have  had 
occasion  to  consider  them.  Hare  v.  Headley,  9  Dick.  Ch,  Rep. 
545,  and  cases  cited  in  the  opinion  of  Vice  Chancellor  Emery; 
Palmer  Savings  Bank  v.  Insurance  Company  of  North  Amer- 
ica, 1G6  Mass.  189;  Eddy  v.  London  Assurance  Corporation, 
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143  N.  y.  311,  656;  AUleborough  Savings  Bank  v.  Security 
Insurance  Co.,  168  Mass.  147. 

The  fourth  plea  stands  upon  a  peculiar  footing.  It  sets  up 
that  the  ascertainment  and  estimation  of  the  amount  of  los's 
to  the  property  insured  in  the  manner  provided  in  the  policy 
is  a  condition  precedent  to  any  liability  on  the  part  of  the  de- 
fendant. It  then  sets  up  that  the  loss  has  never  been  ascer- 
tained in  the  manner  provided  in  the  policy. 

The  policy,  after  providing  that  the  insured  shall  give  a 
notice  to  the  defendant  of  the  occurrence  of  the  loss,  and 
further  providing  that  he  shall  furnish  an  inventory  within 
sixty  days  after  the  fire,  and  shall  further  furnish  other  pre- 
scribed statements,  as  well  as  a  certificate  of  a  magistrate  that 
the  amount  of  the  stated  loss  was  honestly  sustained,  and 
further,  that  he  will  exhibit  remnants  of  property  and  submit 
himself  to  examination  under  oath,  further  provides,  in  sub- 
stance, as  follows :  '^In  the  event  of  a  disagreement  as  to  the 
amount  of  loss,  the  same  shall  (as  before  provided)  be  ascer- 
tained by  two  competent  and  disinterested  appraisers,  the 
insured  and  the  company  each  selecting  one,  and  these  two 
shall  elect  a  third  appraiser.  The  award  of  the  two  of  them 
shall  determine  the  amount  of  the  loss.  The  loss  shall  not 
become  payable  until  sixty  days  after  the  notice  of  ascertain- 
ment estimate  and  satisfactory  proof  of  loss,  including  an 
award  by  the  appraisers,  when  appraisal  has  been  required." 

Whether  this  language  requires  that  under  certain  condi- 
tions an  award  shall  be  a  condition  precedent  to  an  action 
need  not  be  discussed.  Wood  F.  Ins.,  §  431.  Whether  the 
mortgagee  would  be  bound  by  an  award  need  not  be  consid- 
ered. Clem.  F.  Ins.  38  (as  a  valid  contract) ;  Hartford  Fire 
Insurance  Co.  v.  OJcott,  97  III.  439 ;  Scottish  Union  and  Na- 
tional  Insurance  Co,  v.  Field,  Trustee,  18  Col.  App.  68. 

If  it  be  assumed  that  in  certain  circumstances  an  award 
will  be  a  condition  precedent  to  a  right  of  action  by  a  mort- 
gagee, those  circumstances  should  be  pleaded.  The  efficacy 
of  this  clause  to  postpone  a  right  of  action  depends  upon 
whether  an  appraisal  has,  in  the  language  of  the  policy,  been 
required ;   and  again,  whether  there  has  been  a  disagreement 
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between  the  insured  and  the  company  as  to  the  amount  of 
loss;    and  again,  as  I  think,  whether  the  appraisement  had 
been  defeated  by  an  act  or  default  of  the  insured. 
'  The  plea  is  entirely  destitute  of  any  statement  of  the  exist- 
ence of  these  conditions,  and  is  therefore  vicious. 

There  still  remains  for  consideration  the  tenth  and  eleventh 
pleas.  The  tenth  plea  is  grounded  upon  the  following  clause 
in  th^  policy,  namely,  "This  company  shall  not  be  liable  for 
loss  caused,  directly  or  indirectly,  by  any  civil  authority.'* 
This  plea  sets  up  that  the  loss  was  caused  by  an  order  oi  a 
civil  authority  of  the  city  of  Hoboken,  to  wit,  an  order  of  the 
building  inspector  of  the  city  of  Hobok^i  directing  the  de- 
struction and  tearing  down  of  said  property,  to  wit,  said 
building,  and  was  not  caused  by  fire. 

This  plea  is  defective  in  substance,  as  there  is  nothing  to 
show  that  the  building  inspector  liad  authority  to  direct  the 
destruction  of  these  buildings,  or  in  what  manner  such  author- 
ity was  conferred  upon  him. 

The  eleventh  plea  is  based  upon  the  following  language  in 
the  policy :  "This  company  shall  not  be  liable  if  loss  is  occa- 
sioned by  an  ordinance  or  law  regulating  the  construction  or 
repair  of  buildings."  The  plea  sets  out  that  the  loss  was 
caused  by  an  ordinance  or  law  of  the  city  of  Hoboken  regu- 
lating the  construction  or  repair  of  buildings,  and  that  said 
property,  to  wit,  said  buildings,  were  destroyed  and  torn  down 
by  order  of  the  building  inspector  of  the  city  of  Hoboken, 
acting  under  the  authority  of  the  ordinance  passed  and 
adopted  by  the  mayor  and  common  council  of  the  city  of 
Hoboken,  entitled  "An  act  to  regulate  the  erection  of  build- 
ings and  define  the  duties  of  the  inspector  of  buildings."  The 
authority  set  out  is  stated  to  be  derived  from  an  ordinance 
which  is  pleaded  by  reference  to  its  title.  This  plea  is  sub- 
stantially defective.  An  ordinance  must  be  pleaded  in  the 
same  manner  as  a  private  statute  or  a  statute  of  another  state, 
except  in  a  proceeding  in  a  municipal  court  of  the  same  city, 
or  unless  some  statute  provides  for  pleading  it  by  its  title. 
The  general  rule  is  that  so  much  of  the  language  of  the  ordi- 
nance must  be  stated  as  ^vill  Enable  the  court  to  judge  whether 


Digitized  by  VjOOQiC 


PEBKUAEY  TEEM,  1907.  407 


45  Vroom,  Leffingwell  v.  Kiersted. 


its  provisions  offer  a  ground,  for  the  action  or  the  defence  in 
support  of  which  the  a^rtho^ity  of  the  ordinance  is  invoked. 
Cincinnati  Water  Co,  v.  Cvfwinnati,  4  Ohio  443 ;  Harher  v. 
New  York,  17  Wend.  199;  Lewisim  \,  Fairfield,  47  Me,  481 ; 
Green  v.  Indianapolis,  22  Ind.  192 ;  People  v.  New  York,  7 
How.  Pr.  81 ;  McQuiilen  Mun.  Ord.,  §  371  ^'t  mq. 

The  validity  of  these  two  pleas  are  decided  upon  the  points 
presented  by  the  demurrant,  and  no  opinion  is  impliedly  ex- 
pressed as  to  their  soundness  in  this  action  had  the  facts 
intended  to  b^  pleaded  been  well  pleaded. 

There  should  be  a  judgment  for  the  demurrant  as  to  «ach 
of  the  pleas  demurred. 


JOHN  G.  LEFFINGWELL  v.  ROBERT  KIERSTED  ET  AL., 
BOARD  OF  TRUSTEES  OF  THE  NEWARK  PAID  FIRE 
DEPARTMENT  PENSION  PUNTD. 


JOHN  H.  HIGGIN80N  v.  ROBERT  KIERSTED  ET  AL.,  BOARD 
OF  TRUSTEES  OF  THE  NEWARK  PAID  FIRE  DEPART- 
MENT PENSION  FUND. 

JAMES  T.  GLENNON  v.  ROBERT  KIERSTED  ET  AL.,  BOARD 
OF  TRUSTEES  OF  THE  NEWARK  PAID  FIRE  DEPART- 
MENT PENSION  FUND. 

SubmiU«d  December  11,  X906— Decided  February  25,  1907. 

A  lineman,  a  watchman  and  a  veterinary  surgeon,  who  are  members 
of  the  Newark  paid  fire  department,  are  entitled  to  membership 
in  the  corporate  association  organized  by  the  department  under 
the  proTisions  of  the  statute  of  1902  {Pomph.  L^  p.  793)  for  the 
purpose  of  providing  and  maintaining  a  fund  to  pension  firemen 
and  their  families. 


This  is  a  rule  to  show  cause  why  a  writ  of  mandamus  should 
not  issue,  directed  to  the  board  of  trustees  of  the  Newark  paid 
fire  department  pension  fund,  commanding  them  to  replace 
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the  names  of  the  relators  upon  the  roll  of  the  members  of  the 
Newark  paid  fire  department  pension  fund  tad  compelling 
them  to  receive  from  the  petitioners  the  assessments  which  are 
levied  upon  the  members  of  the  fund. 

There  are  three  distinct  rules  applied  for  by  three  persons 
occupying  three  *diflferent  positions  in  the  Newark  fire  depart- 
ment. 

Before  Justices  Foet,  Pitney  and  Reed. 

For  the  relators,  McCarter  &  English, 

For  the  respondents,  W.  H,  Francis, 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  three  cases  raise  a  single  question.  Each  of 
the  relators  claim  a  right  to  membership  in  an  association 
organized  as  the  Newark  paid  fire  department  pension  fund. 
The  association  was  organized  under  the  provisions  of  an  act 
concerning  paid  fire  departments  in  cities  of  the  first  class, 
and  for  the  relief  of  members  thereof  and  their  families. 
Pamph.  L,  1902,  p.  793. 

Under  the  provisions  of  this  act,  the  Newark  fire  de- 
partment organized  an  association  and  appointed  five  trustees 
thereof.  These  trustees  have  refused  to  recognize  the  three 
relators  as  members  of  the  corporation,  and  have  dropped 
their  names  from  the  roll.  The  writs  asked  for  are  to  restore 
these  three  relators  to  their  position  upon  the  roll  as  members 
of  the  corporation  entitled  to  the  benefits  of  the  pension  fund. 

The  allowance  of  the  writs  is  resisted  upon  the  ground  tliat 
these  persons  are  not  entitled  to  share  in  the  benefit  fund. 
The  insistence  is  that  none  but  firemen  are  entitled  to  share  in 
the  fund;  and  firemen  are  defined  by  the  defendants  to  be 
those  men  belonging  to  the  department  who  actually  engage 
in  the  extinguishment  of  fires. 

The  three  relators  are  connected  with  the  department  in  the 
following  manner:  Leffingwell  is  a  lineman  in  the  fire  de- 
partment, and  has  been  such  since  1888.    There  are  four  line- 
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men  in  the  service  of  the  department.  It  is  their  duty  to  at- 
tend to  the  telegraph  alarm  system  of  the  department  at  all 
times,  and  to  be  ready  to  proceed  to  any  section  of  the  circuit 
to  repair  defects. 

Glennon,  another  relator,  is  a  veterinary  surgeon  of  the  de- 
partment, and  has  been  such  since  1900.  All  the  horses  of  the 
department  are  in  his  personal  charge.  He  has  an  alarm  in 
his  residence,  and  must  respond  to  such  alarms  and  be  present 
at  considerable  fires. 

The  relator  Higginson  has  been  for  eight  years  night  watch- 
man, to  watch  over  the  department  headquarters  located  at 
Halsey  and  Academy  streets,  Newark.  The  three  are  regu- 
larly appointed  members  of  the  fire  department. 

The  act  of  1902  (Pamph,  L.,  p.  793),  in  granting  the  power 
to  organize  a  corporation,  declares  that  in  any  city  of  the  first 
class,  which  has  a  fully  paid  fire  department,  it  shall  be  lawful 
for  the  members  of  such  department  to  associate  themselves 
together  as  a  corporation  for  the  purpose  of  providing  and 
maintaining  a  fund  to  pension  firemen  and  their  families. 
In  every  succeeding  section  of  the  act,  those  interested  in  the 
association  are  referred  to  as  "members  of  the  fire  depart- 
ment.*' Thus  in  the  second  section  it  is  provided  that  if  two- 
thirds  of  the  delegates  selected  from  the  several  fire  companies 
to  attend  a  meeting  to  consider  the  formation  of  a  corporation 
shall  adopt  a  resolution  to  that  effect,  they  shall  recommend 
to  the  board  of  fire  commissioners  four  "members  of  such  fire 
department*'*'  as  trustees. 

Section  3  provides  that  the  pension  fund  shall  be  imder  the 
control  of  the  board  of  trustees,  consisting  of  the  chief  en- 
gineer of  the  fire  department  and  "four  members  thereof." 

Section  10,  paragraph  2,  provides  that  the  pension  fund 
shall  be  sustained  by  fines,  penalties  and  forfeitures  seized 
upon  and  collected  from  any  oflBcer  or  "member  of  such  fire 
department,"  and  by  paragraph  3  of  the  same  section  by  re- 
wards, fees,  gifts  or  emoluments  paid  for  extra  services  ren- 
dered by  any  oflScer  or  "member  of  such  fire  department." 

Section  11,  paragraph  2,  provides  that  if  any  "member  of 
such  department"  shall  become  incapacitated  in  the  discharge 
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of  his  datie&  he  aiiall  be  axtitled  to  receive  a  pension. .  Para- 
graph 3  of  the  same  section  declares  that  any  "member  of  such 
department"  who  shall  serve  for  twenty  years  continuously  or 
otherwise,  who  shall  become  incapacitated  either  mentally  or 
physically,  from  illness  or  injury  ineorred  in  the  performance 
of  his  duties  as  a  "member  of  such  department,"  &c.,  shall 
be  retired  upon  a  pension.  Paingraidis  4  and  5  provide  that 
when  any  "member  of  such  depeftment"  shall  die,  having 
served  a  less  period  than  five  years,  his  widow  shall  receive  a 
pension,  and  when  a  member  shaU  have  served  five  years  his 
widow  shall  receive  a  differeitt  amoust  as  a  pension.  Para« 
graph  6  provides  that  wh^i  any  "member  of  such  department*^ 
shall  die  after  beiiig  xetired  tm  a  pension,  his  widow  shall  re- 
ceive a  pension.  Paragraph  7  provides  4hat  in  either  of  the 
above  cases,  if  such  member  leave  no  widow,  then  certain  con- 
sequences shall  follow. 

Indeed,  as  already  remarked,  in  each  section  and  paragraph 
of  the  act,  except  the  first  se^-tion,  those  who  are  to  be  partici- 
pants in  the  pension  scheme  are  mentioned  as  members  of  the 
fire  department. 

In  the  first  section  the  purpose  of  the  corporation  is  men- 
tioned as  being  for  the  providing  and  maintaining  of  a  fund 
to  pension  firemen  and  their  families.  The  meaning  of  the 
word  "firemen"  in  that  section  must  be  regarded  as  synony- 
mous with  members  of  the  fire  department.  This  meaning 
seems  to  be  clear  from  the  repeated  use  of  the  latter  expres- 
sion, not  only  in  the  body  of  the  act,  but  in  its  title. 

In  Wheeler  v.  Board  of  Fire  Commissioners,  46  La.  Ann. 
731,  a  veterinary  surgeon  was  held  to  be  an  officer  of  a  fire 
department. 

In  People  v.  Ennis,  7  N.  Y.  Supr.  Ct.  630,  a  telegraph  oper- 
ator was  held  to  be  a  member  of  the  force  for  extinguishing 
fires,  and  to  be  protected  from  removal. 

In  People  v.  Wurster,  35  N.  Y.  Supr.  Ct.  86,  it  was  held 
that  a  surgeon,  whose  duty  it  was  to  attend  sick  members  and 
to  attend  fire  alarms,  was  a  member  of  the  force  for  extin- 
guishing fires. 

It  is  again  insisted  on  the  part  of  the  defendants  that  only 
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members  of  a  fire  company  are  included  among  the  intended 
beneficiaries.  This  insistence  is  put  upon  that  section  in  the 
act  which  provides  for  the  selection  of  delegates  from  each 
company  to  attend  a  meeting  to  determine  whether  a  corpo- 
ration shall  be  formed,  and  if  so,  to  recommend  trustees. 
This  provision,  however,  is  merely  a  scheme  for  the  creation 
of  a  corporation.  It  is  not  significant  in  fixing  the  class  of 
persons  who  are  to  be  pensioners  under  the  scheme.  If  mem- 
bership of  a  company  is  to  be  the  test  by  which  membership 
of  the  class  is  to  be  determined,  sudi  a  test  might  exclude  the 
chief  engineer  or  his  assistants,  and  might  include  a  surgeon 
attached  to  a  particular  company. 

80,  also,  the  test  sought  to  be  applied  which  limits  the  clas-^ 
to  those  engaged  in  a  physical  struggle  with  flames,  and  who 
so  encounter  exceptional  dangers  in  the  service  of  the  depart- 
ment, is  one  not  easily  applied.  The  driver  who  puts  his 
engine  in  position  and  the  engineer  who  operates  it,  as  a  rule, 
do  not  encounter  such  special  dangers  as  menace  the  actual 
fire-fighters. 

Indeed,  there  seems  no  reason  to  be  drawn  from  the  lan- 
guage of  the  statute  in  which  the  class  of  beneficiaries  can  be 
held  to  be  more  restricted  than  a  class  composed  of  all  mem- 
bers of  the  fire  department,  and  that  these  relators  are 
members  of  such  department  seems  to  be  not  a  matter  for 
dispute. 

Xor  is  there  anything  in  the  case  of  Scott  v.  Jersey  City, 
39  Vroom  687,  which  in  any  way  controls  or  even  assists  in 
the  construction  of  the  present  statute.  In  that  case  the 
plaintiff  brought  an  action  to  recover  a  pension  which  she 
claimed  was  due  to  her  upon  the  death  of  her  husband  from 
an  injury  received  while  serving  as  a  hoseman  in  the  fire 
department  of  Jersey  City.  The  deceased  was  permanently 
employed  in  the  fire  department,  and  was  killed  by  a  fall  from 
a  trolley  car  while  on  his  way  home  to  supper.  It  was  held 
that  his  widow  had  no  right  of  action.  The  widow  in  that 
case  claimed  a  pension  by  force  of  the  terms  of  the  act  of 
1897.  Pamph.  L„  p.  263.  This  act  provides  that  if  any 
officer  or  man  permanently  employed  in  any  fire  department 
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shall  be  fatally  injured  while  in  performance  of  or  attempt- 
ing to  discharge  his  duties,  his  widow  shall  be  allowed  a  pen- 
sion. The  question  was  not  whether  he  was  a  member  of  the 
fire  department,  and  as  such  member  he,  by  his  death,  con- 
ferred upon  his  widow  a  right  to  a  pension,  but  the  query  was 
whether  his  death  occurred  in  circumstances  which  by  the 
statute  gave  a  right  to  a  pension.  The  question  was  whether 
his  death,  occurring  by  reason  of  a  fall  from  a  trolley  car 
while  going  to  his  home,  occurred  (he  was  fatally  injured), 
in  the  statutory  sense,  in  the  discharge  of  his  duties  as  an 
employe  of  the  fire  department.  It  was  held  that  the  lan- 
guage of  section  2  was  ambiguous,  and  might  mean  either  that 
the  deceased  must  have  been  engaged  in  extinguishing  a  fire, 
or  it  might  mean  that  the  deceased  might  have  been  engaged 
in  one  of  the  regular  duties  prescribed  by  the  rules  of  the  fire 
department,  including  his  visit  to  and  from  home  for  meals 
during  the  hours  fixed  for  that  purpose.  In  view  of  this 
equivocal  language  contained  in  section  2,  the  court  invoked 
the  language  of  section  1,  to  the  effect  that  it  should  be 
lawful  for  a  municipal  board  having  charge  of  fire  depart- 
ments to  relieve  from  service  any  officer  or  man  permanently 
employed  whose  diiiies  required  active  service  in  the  extin- 
guishment of  fires  who  shall  have  become  incapacitated  either 
mentally  or  physically  from  the  performance  of  such  duties, 
when  such  incapacity  shall  be  the  result  of  injuries  received 
or  sickness  contracted  in  the  discharge  of  or  attempting  to 
discharge  su^h  duties.  It  was  provided  that  a  person  so  dis- 
abled was  to  have  the  same  pension  as  would  his  widow  under 
the  second  section  in  case  he  was  killed.  It  was  held  that  this 
section,  read  in  connection  with  section  2,  exhibited  an  inten- 
tion that  disability  or  death  should  occur  in  active  service  in 
the  extinguishment  of  fires. 

It  is  perceived  that  the  structure  of  the  statute  thus  con- 
strued differs  from  the  statute  now  under  consideration  in 
the  important  particular  that  in  the  latter  there  is  nothing  to 
indicate  either  that  death  or  disability  must  occur  in  active 
service  in  the  extinguishment  of  fires,  or  that  the  right  to 
membership  is  dependent  on  this  class  of  service. 
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We  are  of  the  opinion  that  the  relators  are  each  entitled  to 
a  peremptory  writ. 

In  ease  the  defendants  desire  to  review  this  Order  of  the 
conrt,  we  will  put  the  record  in  a  shape  to  permit  a  writ  of 
error  to  be  taken. 


PETER  BRADY,  PLAINTIFF,  DEFENDANT  IN  ERROR,  v. 
NORTH  JERSEY  STREET  RAILWAY  COMPANY,  DE- 
FENDANT, PLAINTIFF  IN  ERROR. 

Argued  February  Term,  1907— Decided  September  16,  1907. 

1.  In  an  action  by  a  motorman  for  damages  arising  from  an  injury 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant 
in  failing  to  supply  efficient  brakes,  controller  and  sand-box  for 
its  car,  the  trial  judge  charged  that  there  could  be  no  recovery  on 
the  ground  that  there  was  negligence  of  the  defending  company 
respecting  the  sand-box,  and  left  to  the  jury  only  the  question  of 
its  negligence  respecting  the  brakes  and  controller. 

2.  It  appearing  that  there  was  no  evidence  to  support  the  judgment 
against  the  defendant  upon  the  questions  submitted  to  the  jury, 
this  court  will  not  consider  on  this  writ  of  error  the  correctness 
of  the  ruling  respecting  the  sand-box,  because  if  that  ruling  were 
erroneous,  the  defendant  is  entitled  to  have  the  question  of  its 
negligence  in  regard  to  the  sand-box  passed  upon  by  a  jury. 


On  error  to  the  Essex  County  Circuit  Court. 

Before  Gummere,  Chief  Justice,  and  Justices  Garret- 
son  and  Beed. 

For  the  plaintiff  in  error,  John  A.  Bernhard  and  Hohart 
Tuttle. 

For  the  defendant  in  error,  Samuel  Kalisch. 

The  opinion  of  the  court  was  delivered  by 
Seed,  J.     Peter  Brady,  the  plaintiff,  a  motorman  in  the 
service  of  the  North  Jersey  Street  Railway  Company,  about 
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nine  o'clock  on  the  morning  of  February  19th,  1903,  was 
driving  a  car  along  Clifton  avenue,  in  the  city  of  Newark. 
While  on  the  block  between  Orange  street  and  the  tracks  of 
the  Delaware,  Lackawanna  and  Western  railroad,  he  saw  the 
crossing  gates  of  the  railroad  descend,  and  tried  in  vain  to 
stop  his  car.  The  car  crashed  through  the  gates,  on  to  the 
railroad  track,  and  was  struck  by  the  locomotive  of  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company's  train. 
The  car  was  crowded  with  school  children,  and  the  havoc 
to  life  and  limb  was  so  terrible  that  the  accident  has  been 
since  known  as  "the  Clifton  avenue  disaster." 

The  plaintiff  was  injured  in  this  accident  and  has  brought 
this  suit  for  damages  and  secured  a  verdict  against  the  de- 
fending company. 

The  gravamen  of  his  complaint  is  that  he  was  unable  to 
stop  the  progress  of  tlw  car  in  time  to  escape  the  a)llision 
because  of  the  insufficient  equipment  of  the  car.  His  specific 
complaint  is  that  the  brake  and  the  controller  were  not  in 
proper  condition,  and  th«t  the  defendant  had  n^igently 
permitted  the  sand-box  to  becortie  and  remain  out  of  repair, 
so  that  it  would  not  discharge  sand. 

The  question  respecting  the  insufficiency  of  the  brakes  and 
controller,  and  the  question  of  the  company's  negligence  re- 
specting the  operation  of  the  sand-box,  are  separated  by  con- 
siderations which  will  be  hereafter  mentioned. 

Respecting  the  corapany^s  negligence  in  connection  with 
the  brake  and  controller,  the  following  facts  appear:  The 
plaintiff,  as  already  observed,  was  on  the  19th  of  February 
running  his  car  on  the  Clifton  avenue  line;  he  had  made 
two  round-trips  over  this  route,  each  trip  occupying  about 
forty-five  minutes;  he  was  completing  the  third  trip,  and 
had  arrived  and  stopped  at  Orange  street.  Clifton  avenue, 
along  which  he  was  running,  was  crossed  by  Orange  street 
and  the  tracks  of  the  Delaware,  Lackawanna  and  Western 
Railroad  Company.  The  distance  from  Orange  street  to  the 
gates  enclosing  the  railroad  tracks  was  about  one  hundred 
and  ninety-two  feet,  with  a  decline  in  grad«  toward  the  rail- 
road of  one  and  three-quarters  feet  in  the  first  fifty  feet, 
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of  one  and  five-sixths  feet  in  the  second  fifty  feet,  of  about 
two  feet  one  inch  in  the  third  fifty  feet  and  a  decline  of  about 
one  foot  two  and  one-half  inches  in  the  last  forty-two  feet. 
After  stopping  on  the  further  side  of  Orange  street  he  passed 
over  the  street,  his  car  proceeding  at  a  gait  about  as  fast  as  a 
man  could  walk  toward  the  railroad. 

The  plaintiff  says  he  knew  the  rails  were  slippery.  He  says 
that  when  he  was  about  half  way  down  the  slope  between 
Orange  street  and  the  railroad  track  he  saw  the  gates  of  the 
railway  descend.  He  then  tried  to  stop  the  car,  but  could  not 
stop  it  because  the  brakes  would  not  hold,  and  the  car  slid 
and  there  was  no  sand  to  give  the  car  a  hold.  He  says,  again, 
that  the  sand-boxes  did  not  work  and  the  car  was  continually 
sliding.  Then  he  says  he  released  the  brake  and  drew  the 
reverse — ^using  the  power  to  go  back — ^and  kept  the  brake 
quarter  way  on,  so  as  to  give  the  power  a  chance  to  take,  and 
kept  moving  hie  hand  on  the  brake,  moving  it  slowly,  with 
the  power  turned  on  full  to  go  back,  but  the  power  would  not 
take,  either;  the  car  continued  sliding  for  about  half  way  in 
the  block.  Again,  in  answer  to  the  question,  "Now,  you  say 
the  brakes  would  not  hoH ;  what  do  you  mean  by  that  ?^'  He 
replied,  "I  said  they  would  not  stop  the  car." 

This  testimony  supports  the  theory,  that  the  motion  of  the 
car  continued,  notwitiistanding  the  fact  that  the  brakes  had 
stopped  the  revolution  of  the  wheels.  This  theory  is  further 
supported  by  the  testimony  of  the  superintendent  of  the  line, 
who  examined  the  car  in  less  than  half  an  hour  after  the 
accident,  and  found  the  brake  shoes  tight  up  against  the 
wheels  the  wheels  being  locked  in  the  brake  shoes.  That  the 
brakes  were  doing  their  proper  work  seems  also  obvious  from 
the  fact  that  the  plaintiff  had  safely  driven  the  car  down  this 
very  incline  on  his  two  previous  trips. 

Nor  is  the  plaintiff's  testimony  respecting  the  defect  in 
the  controller  possessed  of  any  more  substance.  The  oper- 
ation of  what  is  termed  the  controller  is  not  clearly  indicated 
in  the  testimony,  but  the  defect  charged  seems  to  be  that 
upon  reversing  the  motion  of  the  car  wheels,  for  the  purpose 
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of  anesting  the  forward  movement  of  the  car,  that  purpose 
was  not  obtained.  The  ear  still  moved  or  slid  forward. 
.  There  is  absolutely  nothing  to  show  that  the  wheels,  when 
free  from  the  clutch  of  the  brake,  did  not  or  would  not  revolve 
in  answer  to  the  controller.  The  plaintiff's  own  testimony 
regarding  the  eflSciency  of  the  brakes  and  controller  shows 
that  the  failure  to  stop  the  car  was  attributable  to  the  con- 
dition of  the  streets,  coupled  with  the  weight  of  the  car, 
which  together  rendered  the  locked  or  reversed  car  wheels 
useless,  in  the  absence  of  sand  upon  the  rails  to  furnish  trac- 
tion, i.  e,,  sufficient  friction  to  countervail  the  momentum 
of  the  ear. 

In  respect  to  the  alleged  entry  in  the  motorman's  book  of  a 
defect  in  the  brake  and  the  sand-box  of  this  car,  it  may  be 
remarked  that  if  this  entry  is  evidential  at  all,  in  view  of  the 
fact  that  Stickels,  who  was  alleged  to  have  made  the  entry, 
was  present  at  the  trial,  it  is  only  claimed  to  be  evidential  as 
notice  to  the  company  of  any  defect,  if  any  existed. 

If,  however,  it  should  be  conceded  that  there  was  some  evi- 
dence of  defect  in  the  brakes  or  controller,  it  seems  impossible 
to  escape  the  conclusion  that  such  defect  must  have  been  dis- 
coverable by  the  plaintiff  himself  in  the  two  previous  trips 
he  had  made  over  the  same  route. 

Indeed,  the  plaintiff  stated  on  the  trial  that  on  the  last 
half  of  the  third  trip  made  on  the  morning  of  the  accident 
be  found  that  the  brake  repeatedly  failed  to  do  its  work.  He 
said :  "I  cannot  tell  you  how  many  stops  I  made  on  the  last 
half  of  the  third  trip,  because  I  made  many.''  He  was  asked, 
"How  did  you  stop  your  car  during  this  trip?"  He  replied, 
"Well,  I  stopped  the  best  I  could,  but  very  often  carrying 
persons  quarter  ways  in  the  block — away  from  the  comer." 

"9.  Why  was  that? 

"A.  Because  the  brake  wasn't  taking  just  so. 

''Q,  How  does  a  brake  ^take,'  as  you  call  it? 

"il.  Well,  when  you  put  it  on,  it  will  stop  the  car. 

''Q,  Blocks  the  wheels? 

"il.  Yes,  sir. 

"^.  Stops  the  wheels  from  going  around? 
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''A.  Yes,  sir." 

So  far  as  concerns  the  alleged  negligence  of  the  defendant 
in  respect  to  the  sand-box,  it  is  to  be  observed  that  the  feature 
of  the  plaintifE^s  case  is  eliminated  from  our  consideration  as 
support  for  the  judgment  under  consideration  by  the  course 
taken  by  the  trial  judge  in  removing  it  from  the  consider- 
ation of  the  jury.  The  trial  judge  charged  that  the  plaintiff 
could  not  recover  even  if  the  defendant's  servants  were  negli- 
gent in  failing  to  provide  sand  or  an  eflBcient  sand-box.  This 
judicial  utterance  was  the  result  of  the  conclusions  of  the 
trial  court  that  it  appeared  that  the  plaintiff  himself  was 
negligent  in  failing  to  use  due  diligence  in  performing  his 
duty  respecting  the  sand-box.  The  only  question  left  to  the 
jury  was  whether  the  defendant  was  negligent  in  regard  to 
the  brake  and  the  controller. 

It  is  apparent  that  should  this  judgment  be  affirmed  upon 
the  theory  that  the  direction  in  favor  of  the  plaintiff  in  error 
was  in  this  respect  erroneous,  such  aflSrmation  must  rest  upon 
the  ground  that  negligence  respecting  the  sand-box  upon  the 
part  of  the  defendant  below  conclusively  appeared,  and  that 
no  negligence  on  the  part  of  the  plaintiff  below  was  exhibited ; 
that  therefore  there  was  no  question  to  be  submitted  to  the 
jury,  and  the  court  should  have  directed  a  verdict  for  the 
plaintiff. 

This  view  was  not,  and  could  not,  be  rationally  pressed 
by  the  counsel  for  the  plaintiff,  so  whatever  view  may  be 
taken  of  the  judicial  ruling  upon  the  plaintiff's  conduct  in 
relation  to  the  sand-box,  there  should  be  a  reversal  and  a 
venire  de  novo  directed. 

It  may  also  be  observed  that,  viewing  the  brakes,  controller 
and  sand-box  as  appliances  to  accomplish  a  single  purpose, 
namely,  the  arrest  of  the  movement  of  the  car,  it  would  seem 
to  follow,  if  the  motorman  was  negligent  in  respect  to  the 
last  of  these,  and  his  negligence  contributed  to  the  disaster, 
the  plaintiff's  right  to  recover  would  be  defeated. 

The  judgment  shoidd  be  reversed  and  the  venire  de  novo 
ordered. 

Vol.  xlt.  27 
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MORRIS  DIENSTAG,  RELATOR,  v.  MARK  M.  FAGAN,  MAYOR 
OF  JERSEY  CITY,  AND  GEORGE  M.  MCCARTHY,  CITY 
CLERK. 

Submitted  December  11,   190&— Decided  February  25,  1907. 

Members  of  a  board  of  excise  commissioners  who  are  appointed  by  an 
unconstitutional  method  do  not  become  de  facto  officers  by  assum- 
ing to  act  as  such  when  it  appears  that  there  was  a  de  jure  board, 
which,  during  the  same  time,  were  holding  official  meetings  and 
claiming  to  be  the  only  legal  board. 


On  rule  to  show  cause  for  mandamus. 
Before  Justices  Fort,  Pitney  and  Reed. 
For  the  relator,  Robert  S.  Hudspeth. 
For  the  respondents,  J.  Merritt  Lane. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  is  on  return  to  a  rule  to  show  cause  why  a 
writ  of  mandamus  should  not  issue  to  Mark  M.  Fagan,  mayor 
of  Jersey  City,  commanding  him  to  sign  a  certificate  for 
license  purporting  to  have  been  granted  to  Morris  Dienstag, 
the  relator,  by  the  board  of  excise  of  Jersey  City,  and  com- 
manding George  M.  McCarthy,  the  city  clerk  of  Jersey  City, 
to  deliver  said  licence  to  the  relator. 

The  facts  upon  which  the  writ  is  prayed  are  embodied  in  a 
stipulation  signed  by  the  counsel  of  the  respective  parties. 
The  material  facts  displayed  by  this  stipulation  are  these: 
Before  July  24th,  1906,  the  excise  board  of  Jersey  City  con- 
sisted of  members  appointed  by  the  mayor,  by  virtue  of  the 
act  of  1903.  Pamph.  L.,  p.  369.  On  July  24th,  1906,  the 
Court  of  Common  Pleas  of  Hudson  county,  acting  under  color 
of  the  act  of  1906  (Pamph.  L.,  p.  199),  appointed  members 
of  the  board  of  excise  for  Jersey  City.  The  members  of  the 
latter  board  were  recognized  by  the  city  clerk  and  chief  of 
police,  but  not  recognized  by  the  mayor  or  by  the  previous 
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excise  board.  Before  any  licenaeB  were  granted  by  this  board 
a  writ  of  certiorari  was  allowed  to  review  the  appointment  of 
its  members.  Upon  the  return  of  the  writ  it  was,  on  July 
30th,  dismissed,  because  the  remedy  sought  by  it  was  only 
obtainable  by  quo  warranto.  On  the  same  day  an  information 
for  a  writ  of  qiu)  warranto  was  filed,  to  which  a  demurrer  was 
interposed,  and  the  case  was  heard  on  August  7th.  On  August 
11th  an  opinion  was  filed  declaring  that  section  5  of  the  act 
of  1906,  under  color  of  which  the  second  board  was  appointed, 
was  unconstitutional.  Judgment  of  ouster  was  entered  Au- 
gust 13th.  From  this  judgment  a  writ  of  error  was  taken  by 
the  defendants. 

It  is  stipulated  that  from  the  time  the  second  board  was 
appointed  on  July  24th,  1906,  to  the  day  when  the  before- 
mentioned  decision  of  the  Supreme  Court  was  rendered,  both 
boards  were  meeting  in  Jersey  City;  that  during  the  pend- 
ency of  the  writ  of  certiorari  no  licenses  were  granted  by  the 
second  board. 

It  is  further  stipulated  that  before  the  appointment  of  the 
second  board  by  the  Court  of  Common  Pleas  the  relator  had 
applied  to  the  old  board — the  mayor's  board — for  a  license  to 
do  business  as  a  saloonkeeper,  and  his  application  was  refused. 
Two  days  after  the  appointment  of  the  new  board,  namely,  on 
July  26th,  the  relator  applied  to  that  board  for  a  similar 
license.  The  application  was  in  the  regular  form.  It  was 
received  by  the  city  clerk,  together  with  the  sum  of  $500, 
which  sum  is  still  retained  by  the  city.  The  application  was 
duly  advertised,  a^d  at  a  meeting  of  the  board,  held  on 
August  2d,  the  board  adopted  a  resolution  licensing  the  re- 
lator to  keep  a  restaurant  and  sell  spirituous  and  malt  liquors. 
This  resolution  the  mayor  vetoed,  and  no  action  has  been 
taken  by  the  board  since  the  veto. 

It  is  also  stipulated  that  it  has  been  the  practice  for  some 
years  past  that  all  resolutions  of  the  excise  board  of  Jersey 
City  granting  licenses  shall  be  certified  to  the  mayor  for  ap- 
proval, and  for  the  city  clerk  not  to  issue  any  licenses  without 
such  approval. 

It  is  also  stipulated  that,  although  demanded  by  the  relator, 
no  certificate  of  license  has  been  signed  and  deliveredio  him.  t 
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It  is  also  stipulated  that  Mr.  Fagan  refuses  to  sign  the  cer- 
tificate of  license,  and  the  city  clerk  refuses  to  deliver  the 
certificate  until  it  is  so  signed. 

The  ground  upon  which  the  counsel  for  the  relator  puts 
his  right  to  a  writ  is  that  the  board  which  granted  the  license 
was  at  the  time  a  de  facto  licensing  body.  It  is  pointed  out 
that  there  were  offices  existing  previous  to  the  act  of  1906; 
that  all  the  act  of  1906  attempted  to  accomplish  was  to 
change  the  method  of  appointing  the  officers  to  fill  these  pre- 
existing offices,  and  that  the  act  did  not  attempt  to  create  new 
offices.  It  is  thereupon  insisted  that  where  there  is  an  office 
legally  existing,  and  a  person  is  appointed  or  elected  to  fill 
such  office,  his  acts  will  be  held  valid  as  those  of  a  de  facto 
officer,  although  the  statute  has  prescribed  an  unconstitutional 
method  for  the  appointment  or  election  of  such  officer.  The 
doctrine  thus  stated  as  a  general  proposition  is  undoubtedly 
sound. 

It  is  entirely  settled  that  the  lawful  acts  of  an  officer,  so 
far  as  the  rights  of  a  third  person  are  concerned,  are,  if  done 
within  the  scope  and  by  the  apparent  authority  of  the  office, 
as  valid  and  binding  as  if  he  were  the  officer  legally  elected 
and  qualified  for  the  office  and  in  full  possession  of  it.  State, 
ex  rel.  Mitchell,  v.  Tolan,  4  Vroom  195;  Uminn  v.  Jersey 
City,  31  Id,  141 ;  Oliver  v.  Jersey  City,  34  Id,  634,  639. 

This  doctrine  is  upheld,  not  in  the  interest  of  the  officer  in 
fact,  but  is  permitted  to  exist  for  the  advantage  of  those  who 
have  dealt  with  such  an  official  without  knowing  or  being  ex- 
pected to  know  of  his  defective  title. 

It  is,  however,  not  every  person  who  assumes  to  execute 
official  functions  who  is  to  be  classed  as  an  officer  de  facto,  and 
whose  acts  can  be  successfully  invoked  by  a  third  person.  If 
there  is  an  officer  or  board  of  officers  having  legal  title  to  the 
office,  and  claiming  to  be  in  possession  of  the  office,  and  being 
present  ready  to  exercise  its  functions,  no  other  officer  or 
board  of  officers  can,  during  the  same  period,  by  any  colorable 
appointment  to  such  office,  or  by  any  acts  in  professed  execu- 
tion of  the  office,  acquire  a  de  facto  character.    Such  person 
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or  persons  are  but  intruders  into  the  oflSce.  In  other  words, 
where  an  officer  by  law  is  also  an  officer  in  fact,  there  is  no 
room  for  any  other  officer  in  fact  in  the  same  office. 

In  the  words  of  Judge  Ira  Harris,  employed  in  Morgan  v. 
Quackenbtish,  32  Barb.  72,  80,  there  cannot  be  an  officer  de 
jure  and  another  officer  de  fof^to  in  possession  of  the  same 
office  at  the  same  time. 

Similar  language  was  used  by  Chancellor  Walworth  in 
Boardman  v.  HaXliday,  10  Paige  223,  232. 

In  Cronin  v.  Stoddard,  10  Hun  524;  S,  C,  on  appeal,  97 
N.  F.  271,  a  person  named  Bellaye  was  elected  an  excise  com- 
missioner, and  failed  to  have  his  bond  approved.  Assuming 
that  a  vacancy  thereby  existed,  one  Kinne  was  elected  to  fill 
the  assumed  vacancy.  Kinne  joined  in  granting  a  license,  he 
making  a  majority.  It  was  held  that  there  was  no  vacancy 
to  be  filled ;  that  the  Kinne  appointment  was  a  nullity,  and 
that  Bellaye  was  a  de  jure  officer,  and  was  performing  the 
duties  of  his  office,  and  therefore  there  was  no  place  in  which 
another  could  act. 

In  School  District  v.  Smith,  67  Vt,  566,  the  expiration  of 
the  term  of  one  Smith  as  treasurer  of  the  school  district  was 
terminated  upon  the  election  of  his  successor.  The  court  held 
that  the  election  of  Huse  to  succeed  him  was  irregular.  It  was 
contended  that  Huse  was  nevertheless  treasurer  de  facto,  but 
the  court  held  that  Smith,  being  the  officer  de  jure  and  in  pos- 
session of  the  office,  Huse  could  not  be  the  officer  de  facto,  as 
both  could  not  be  in  possession  at  the  same  time. 

In  City  of  Somerset  v.  Somerset  Banking  Co.,  109  Ky. 
549,  a  member  of  common  council  who  failed  to  attend  its 
meetings,  and  whose  place  was,  because  of  his  non-attendance, 
illegally  filled  by  the  remaining  members,  was  held  to  remain 
a  de  facto  as  well  as  a  de  jure  member,  although  he  still  failed 
to  attend.  It  was  held  that  a  tax  levied  by  said  board  would 
be  set  a«ide  for  want  of  a  quorum,  the  appointee  not  being  a 
de  facto  officer. 

In  Powers  v.  Commonii^ealth,  110  Ky.  386,  it  was  held  that 
when  two  persons  were  present  at  the  seat  of  government,  each 
claiming  to  be  the  governor  de  jure,  and  each  assuming  to 
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perform  the  duties  of  the  oflBce,  the  one  who  is  governor  de 
jure  is  also  governor  de  facto,  especially  as  aflfecting  the 
validity  of  a  granted  pardon. 

In  Steinbach  et  al,  v.  State,  38  Ind.  483,  it  was  held  that 
when  a  new  township  trustee  was  elected  and  qualified,  the 
former  trustee  was  no  longer  in  oflBce  de  jure  or  de  facto.  The 
court  said  where  there  is  one  oflBce  there  cannot  be  an  oflficer 
de  jure  and  one  de  facto  in  possession  of  such  oflSce  at  the 
*  same  time. 

In  McCohen  v.  Commissioners  of  Leavenworth,  8  Kan.  437, 
there  were  two  boards  of  commissioners.  There  was  an  old 
board,  who  were  the  de  jure  body,  who  had  never  been  ousted 
or  ceased  to  be  de  facto  oflScers.  A  new  board  at  the  same  time 
attempted  to  exercise  the  functions  of  the  oflSce.  It  was  held 
that  the  new  board  could  not  thus  become  de  facto  oflEcer?. 

In  Cohn  v.  Beale,  61  Miss.  398,  it  was  held  that,  a  warrart 
purporting  to  have  been  issued  by  a  school  superintendent  ^^'as 
bad,  because  there  was  another  de  jure  superintendent  in  pos- 
session of  the  oflSce  at  the  same  time. 

The  rule  illustrated  in  these  cases  is  thoroughly  and  satis- 
factorily discussed  in  the  case  of  State  v.  Blossom,  19  Nev. 
312.  In  that  case  there  was  a  contest  between  two  boards  of 
school  trustees.  Each  board  claimed  to  be  the  lawful  oflficers, 
and  each  board  proceeded  as  though  the  other  board  did  not 
exist.  It  was  held  that  the  old  board  was  the  de  jure  board, 
and  that  the  acts  of  the  new  board,  before  the  statute  under 
which  tliey  were  elected  had  been  declared  unconstitutional, 
were  invalid.  The  court  said:  "If  the  oflfice  is  filled  and 
the  duties  appertaining  thereto  performed  by  the  oflBcers  de 
jure,  another  person,  although  claiming  the  oflBce  under  color 
of  title,. cannot  become  an  oflScer  de  facto." 

This  rule  has  become  incorporated  in  the  text  of  the  works 
of  authority  upon  the  subject  of  public  oflScers.  Mech.  Pub. 
Off.,  §  322;  5  Am.  &  Eng,  Encycl.  L.  {Ist  ed.)  106. 

The  point  now  mooted  has  not  been  the  subject  of  direct 
decision  in  our  own  courts,  but  the  doctrine  now  declared, 
illustrated  by  the  cases  already  cited  from  the  decisions  in 
other  states,  was  here  indirectly  recognized  by  the  Court  of 
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Errors  and  Appeals  in  BrinJcerhoff  v.  Jersey  City,  35  Vroom 
225. 

In  a  previous  ease,  namely,  Envin  v.  Jersey  City,  31  Vroom 
141,  Erwin  had  been  appointed  corporation  attorney  for 
Jersey  City,  and  took  upon  himself  the  performance  of  the 
duties  of  that  office.  He  brought  an  action  to  recover  compen- 
sation for  his  c^cial  services.  Weart,  his  predecessor  had, 
under  the  statute,  the  right  to  hold  over  until  a  successor  was 
appointed.  Weart  claimed  that  Erwin  had  not  received  a 
legal  appointment,  and  so  that  he,  Weart,  remained  the  de 
jure  city  attorney.  He  also  claimed  that  he  had  performed 
the  duties  of  the  o&ce^ 

The  court  found  as  a  fact  that  Weart  had  abandoned  the 
office,  and  so  was  not  an  officer  de  facto.  It  found  also  that 
Brinkerhoff  performed  the  duties  of  the  office.  The  court  did 
not  pass  upon  the  de  jure  character  of  either,  inasmuch  as 
Erwin,  being  the  only  de  facto  officer,  was  entitled  to  the 
salary  attached  to  the  office  under  the  rule  established  in 
Stuhr  V.  Curran,  15  Vroom  1. 

In  the  case  of  BrinJcerhoff  v.  Jersey  City,  supra,  Brinkerhoff 
had  been  appointed  by  the  board  of  finance  of  Jersey  City  to 
the  office  of  corporation  counsel,  and  had  proceeded  to  perform 
such  official  duties  as  were  required  of  him.  Edwards,  his 
predecessor,  was  entitled  to  hold  over  until  a  successor  was 
legally  appointed.  Edwards  claimed  that  Brinkerhoff  was  not 
legally  appointed.  He  also  claimed  that  he  himself  had  con- 
tinued to  fill  the  office.  The  court,  upon  the  assumption  that 
both  Edwards  and  Brinkerhoff  had  performed  official  duties, 
and  were  officers  in  fact,  passed  upon  the  legality  of  the  ap- 
pointment of  Brinkerhoff,  which  of  course  involved  the  de 
jure  character  of  each  claimant.  The  court  foimd  that  Brink- 
erhoff had  a  de  jure  title,  and  so  sustained  the  verdict  in  his 
favor  for  the  amount  of  the  salary  of  the  office. 

The  theory  upon  which  this  decision  went  was,  inferen- 
tially,  that  notwithstanding  that  both  Edwards  and  Brinker- 
hoff may  have  in  fact  executed  such  official  duties  as  were 
required  of  each,  yet  Brinkerhoff,  being  also  the  officer  de 
jure,  was  by  reason  of  that  fact  the  only  officer  de  facto. 
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For  the  reason,  therefore,  that  the  old  excise  board  appointed 
by  the  mayor  was  a  de  pire  board,  claiming  to  be  a  board 
entitled  to  execute  the  functions  of  the  office  and  ready  to  do 
so,  there  was  no  room  for  the  members  of  the  new  board  to 
act  as  such.    The  license  granted  by  the  new  board  is  a  nullity. 

A  query  is  suggested  arising  out  of  another  phase  of  the 
relator^s  case.  By  the  form  and  fact  of  the  information,  it  is 
assumed  by  the  relator  that  his  right  to  sell  liquor  is  not  com- 
plete until  a  delivery  to  him  of  a  signed  license.  The  quer>' 
is  whether  this  court  would  issue  its  prerogative  writ  to  compel 
the  execution  of  certain  acts  designed  to  perfect  and  complete 
a  grant,  when  it  appears  that  the  body  which  voted  for  a 
license  was  utterly  without  legal  authority  to  do  so. 

The  rule  to  show  cause  is  dismissed. 


HEZEKIAH  W.  DEDERICK.  PLAINTIFF  AND  APPELLEE,  v. 
THE  CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY, 
DEFENDANT  AND  APPELLANT. 

Argued  November  7,  1906— Decided  February  25.  1907. 

1.  On  a  motion  to  nonsuit,  where  fair-minded  men  might  honestly 
differ  as  to  the  conclusions  to  be  drawn  from  facts,  whether  con- 
troverted or  uncontroverted.  the  question  at  issue  should  go  to 
the  jury. 

2.  Where  a  party  asks  for  an  instruction  which  is  partly  good  and 
partly  bad.  it  is  proper  to  refuse  it  altogether. 


On  appeal  from  the  District  Court  of  the  City  of  Elizabeth. 

Before  Justices  Hendrickson,  Swayze  and  Trenchakd. 

For  the  plaintiff,  Ahe  J.  David  and  John  K.  English. 

For  the  defendant,  George  Holmes  and  William  D,  Ed- 
wards. 
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The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  the  District  Court 
of  the  city  of  Elizabeth. 

The  action  was  brought  by  the  plaintiflf,  Hezekiah  W. 
Dederick,  against  the  defendant,  the  Central  Railroad  Com- 
pany of  New  Jersey,  to  recover  damages  for  willfully  and 
negligently  refusing  to  carry  the  plaintiff,  as  a  passenger, 
from  West  Eighth  street,  Bayonne,  to  Elizabeth  avenue, 
Elizabeth,  on  April  6th,  1906,  and  his  ejection  from  the  train 
at  Avenue  A  station,  Bayonne. 

The  agreed  state  of  the  case  shows  that  on  the  part  of  the 
plaintiff  the  evidence  was  that  the  plaintiff  had  a  ticket  good 
from  West  Eighth  street,  Bayonne,  to  Elizabeth  avenue,  Eliza- 
beth ;  that  the  plaintiff  boarded  a  train  of  the  defendant  com- 
pany, running  between  Jersey  City  and  Roselle  Park,  at  West 
Eighth  street  at  five  thirteen  p.  m.  ;  that  this  train  was  sched- 
uled to  stop  at  Elizabethport,  at  which  point  plaintiff  intended 
to  take  the  next  train  to  Elizabeth  avenue ;  that  a  train  sched- 
uled to  leave  West  Eighth  street  at  five  thirty-one  p.  M.  gen- 
erally made  a  close  connection  at  Elizabethport  with  another 
train  of  the  defendant  company  running  from  Elizabethport 
to  Elizabeth  avenue,  but  that  it  frequently  arrived  too  late  to 
make  the  connection ;  that  while  the  train  which  the  plaintiff 
had  boarded  was  standing  at  Avenue  A  station,  the  conductor 
of  the  train  came  along,  and  plaintiff  held  his  ticket  to  be 
punched,  at  the  same  time  informing  the  conductor  that  he 
was  going  to  Elizabeth  avenue ;  that  the  conductor  refused  to 
punch  and  return  the  ticket  to  the  plaintiff,  and  demanded 
car  fare ;  that  plaintiff  refused  to  pay  fare,  and  he  was  ejected 
from  the  train  at  Avenue  A  station;  that  the  plaintiff  had 
frequently  taken  this  train,  but  had  never  had  any  trouble 
except  that  once ;  a  few  days  before,  the  conductor  told  him 
that  the  ticket  was  not  good  on  that  train,  but  still  accepted 
his  ticket. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for 
nonsuit  on  the  ground  that  the  failure  of  the  plaintiff  to  pro- 
duce a  valid  ticket  or  pay  fare  justified  his  expulsion,  which 
motion  the  trial  judge  denied. 
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The  state  of  the  ease  also  shows  that  the  evidenee  on  the 
part  of  the  defendant  was  that  the  rules  of  the  company  pro- 
vided "that  this  ticket  was  good  only  on  the  connecting  train 
or  on  a  continuous  train  running  through  to  destination;'^ 
that  the  rules  of  the  company  offered  in  evidence  provided 
that  "any  single  trip  or  excursion  ticket  reading  between 
Elizabeth,  Spring  street,  Elizabethport,  or  Elizabeth  avenue, 
and  any  station  east  thereof  (West  Eighth  street  to  New 
York,  inclusive),  will  be  accepted  for  passage  to  or  from 
either  Elizabeth,  Spring  street,  Elizabethport  or  Elizabeth 
avenue,  as  the  passenger  may  elect ;  provided,  in  each  case,  the 
ticket  is  presented  for  passage  on  a  continuous  train  running 
through  to  destination  to  which  passenger  desires  to  go.  In 
no  case  will  stop-over  be  allowed  on  such  a  ticket  for  any  pur- 
pose.^' 

At  the  end  of  the  case  the  defendant  requested  the  trial 
judge  to  charge  the  jury  as  follows: 

''First,  The  rule  requiring  a  passenger  to  take  a  train  that 
is  scheduled  to  connect  with  the  train  from  West  Eighth 
street  is  a  reasonable  rule,  and  verdict  should  be  for  the  de- 
fendant. 

^'Second,  It  was  the  duty  of  the  plaintiff  to  take  the  train 
leaving  West  Eighth  street  at  five  thirty-one,  and  his  failure 
to  do  so  justified  the  railroad  company  in  ejecting  him  from 
the  five-thirteen  train.'^ 

The  trial  judge  declined  to  so  charge,  and  the  jury  to  whom 
the  case  was  submitted  found  a  verdict  for  the  plaintiff. 

The  only  reasons  urged  for  reversal  relate  to  the  refusal  to 
nonsuit  and  to  charge  as  requested. 

We  think  that  neither  refusal  was  erroneous. 

Assuming  that  the  plaintiff,  to  be  entitled  by  his  ticket  to 
pursue  his  journey  to  Elizabeth  avenue,  was  bound  by  the 
rules  of  the  company  to  take  a  continuous  or  connecting  train, 
nevertheless,  inasmuch  as  the  plaintiff  was  on  a  continuous 
train  to  Elizabethport,  by  the  same  rule  his  ticket  was  good 
to  Elizabethport,  and  he  was  entitled  to  be  carried  to  that 
point,  providing  he  made  an  unconditional  tender  of  his 
ticket  for  such  purpose.     If  he  accompanied  the  tender  with 
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a  condition  which  allowed  him  to  retain  the  ticket,  the  con- 
ductor was  entitled  to  demand  fare,  and  in  default  of  pay- 
ment, was  justified  in  ejecting  the  plaintiff.  The  question, 
therefore,  practically  was  this :  Did  the  plaintiff  make  a  con- 
ditional tender  of  his  ticket  ? 

We  think  the  evidence  failed  to  show  any  conditional  tender 
unless  that  is  to  be  inferred  from  the  statement  that  the 
plaintiff  held  his  ticket  to  be  punched,  at  the  same  time  in- 
forming the  conductor  that  he  was  going  to  Elizabeth  avenue, 
and  that  the  conductor  refused  to  punch  and  return  the  ticket 
to  the  plaintiff,  and  demanded  car  fare.  But  that  matter  of 
doubtful  inference  was  for  the  jury^s  determination. 

On  a  motion  to  nonsuit,  where  fair-minded  men  might 
honestly  differ  as  to  the  conclusions  to  be  drawn  from  the 
facts,  whether  controverted  or  uncontro verted,  the  question 
at  issue  should  go  to  the  jury.  Pennsylvania  Railroad  Co,  v. 
Matthews  J  7  Vroom  531 ;  Delavxire,  Lackawanna  and  West- 
ern Railroad  Co,  v.  Shelton,  26  Id,  342 ;  Newark  Passenger 
Railway  Co,  v.  Block,  Id.  605 ;  Traction  Co,  v.  Scott,  29  Id. 
682. 
""There  was,  therefore,  no  error  in  the  refusal  to  nonsuit. 

Nor  was  there  any  error  in  the  refusal  to  charge  as  re- 
quested. 

Both  requests  were  too  broad;  the  first,  because  it  was  for 
a  direction  of  a  verdict ;  the  second,  because  plaintiff's  right 
to  ride  on  the  five-thirteen  train  depended  upon  his  willing- 
ness to  surrender  his  ticket. 

When  a  party  asks  for  an  instruction  which  is  partly  good 
and  partly  bad,  it  is  proper  to  refuse  it  altogether.  Consoli- 
dated Traction  Co.  v.  Chenowith,  29  Vroom  416. 

The  result  is  that  the  judgment  below  should  be  affirmed. 
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LILLIAN  SHARP.  PROSECUTOR,  v.  ALGERNON  T. 
SWEENEY,  JUDGE  OP  THE  FIRST  CRIMINAL 
COURT  OP  THE  CITY  OP  NEWARK. 

Submitted  December  21,  1906— Decided  February  25,  1907. 

1.  The  act  of  March  7th,  1895  {Pamph,  L.,  p.  194 ;  Qen.  Stat.,  p. 
2496),  by  reason  of  its  provision  conferring  jurisdiction  over 
violations  of  city  ordinances  contained  in  sections  3  and  10,  and 
the  provision  as  to  the  form  of  conviction  contained  in  section  7, 
is  not  in  contravention  of  the  constitutional  prohibition  that 
**every  law  shall  embrace  but  one  object,  and  that  shall  be  ex- 
pressed in  the  title." 

2.  On  certiorari  this  court  will  not  review  matters  which  are  not 
referred  to  in  the  arguments  or  briefs  presented  by  counsel. 


On  certiorari. 

Before  Justices  Hendrickson,  Swathe  and  Trenchard. 

For  the  prosecutor,  McDennit  &  McDermit.* 

For  the  defendant,  Malcolm  MacLear  and  Frederick  A. 
Lehlbach, 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  brings  before  this  court  for  re- 
view a  conviction  in  the  First  Criminal  Court  of  the  city  of 
Newark. 

The  prosecutor,  Lillian  Sharp,  was  convicted  of  a  violation 
of  section  445  of  the  ordinances  of  the  city  of  Newark. 

The  only  reason  relied  upon  for  reversal  is  the  alleged 
unconstitutionality  of  the  statute  under  which  the  proceed- 
ings which  resulted  in  the  conviction  was  alleged  to  have  been 
instituted. 

Inasmuch  as  the  form  of  the  conviction  is  insufficient  at 
common  law,  and  can  only  be  sustained  under  section  7  of  an 
act  of  the  legislature,  entitled  "A  supplement  to  an  act  enti- 
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tied  ^An  act  to  provide  for  the  appointment  of  police  justices 
in  cities  of  the  first  class/  passed  May  eighteenth,  one  thou- 
sand eight  hundred  and  ninety-four,"  approved  March  7th, 
1895  {Pamph.  L.,  p,  195;  Gen.  8t(U.,  p.  2497),  and  which 
is  the  act  under  which  the  conviction  in  question  is  alleged 
to  have  been  had,  it  becomes  necessary  to  examine  the  ques- 
tion of  the  constitutionality  of  that  act 

The  only  reason  urged  in  the  argument  and  brief  of  the 
prosecutor  against  the  constitutionality  of  the  act  is  that 
it  is  in  contravention  of  the  constitutional  prohibition  that 
"every  law  shall  embrace  but  one  object,  and  that  shall  be 
expressed  in  the  title." 

The  title  of  the  act  is  "A  supplement  to  an  act  entitled 
*An  act  to  provide  for  the  appointment  of  police  justices  in 
cities  of  the  first  class,'  passed  May  eighteenth,  one  thousand 
eight  hundred  and  ninety-four." 

The  act  embraces  in  its  provision  regulations  as  to  juris- 
diction and  procedure;  among  others,  by  sections  3  and  10, 
jurisdiction  is  conferred  over  violations  of  city  ordinances, 
and  by  section  7  a  form  of  conviction  is  prescribed. 

The  argument  of  the  prosecutor  is,  as  we  understand  it, 
that  such  regulations  of  jurisdiction  and  procedure  are  for- 
eign to  the  object  of  the  law. 

To  warrant  the  conclusion  that  the  enactment  under  con- 
sideration is  unconstitutional,  the  mind  of  the  court  should 
be  free  from  doubt  on  the  subject.  In  the  language  of  Chief 
Justice  Marshall:  "The  opposition  between  the  constitution 
and  the  law  should  be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other." 
Fletcher  v.  Peck,  6  Cranch  87,  128. 

Referring  to  the  very  constitutional  objection  now  under 
consideration,  Chief  Justice  Beasley  said,  in  State  v.  Harn^ 
mer,  13  Vroom  435,  438,  that  it  is  only  in  perfectly  plain 
cases  that  it  is  proper  for  the  courts  to  vacate  statutes  on 
that  ground. 

The  provisions  in  question  are  not,  in  our  judgment,  liable 
to  the  objection.  The  constitution  itself  gives  the  reason  for 
the  requirement  that  every  law  shall  have  but  one  object,  and 
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that  shall  be  expressed  in  the  title.  It  is  to  avoid  the  evil 
of  intermingling  in  one  act  things  which  have  no  proper  rela- 
tion to  each  other.  That  requirement  is  not  violated  by  the 
enactment  under  consideration.  The  grant  of  jurisdiction 
to  the  police  justices  over  violations  of  city  ordinances  and 
the  regulation  of  the  procedure  contained  in  the  seventh  sec- 
tion is  not  only  foreign  to  the  object  of  the  act,  but  is  mani- 
festly cognate  to  it.  The  instances  in  which  such  legislation 
has  been  upheld  are  numerous.  Pcuyne  v.  Mahoii,  15  Vroom 
213;  McQuire  v.  Doscher,  36  Id.  139;  Boorum  v.  Connelly, 
37  Id.  197,  and  cases  there  cited. 

We  wish  to  be  understood  as  expressing  no  opinion  as  to 
the  constitutionality  of  the  act  or  the  legality  of  the  convic- 
tion in  any  other  aspect  than  the  one  herein  considered. 

Xo  other  objections  were  raised  in  the  arguments  or  briefs 
of  counsel  and  no  others  will  be  considered.  Hanson  v.  Penn- 
sjjlvania  Railroad  Co.,  43  Vroom  407. 

The  conviction  should  be  aflBrmed,  with  costs. 


BARBER  ASPHALT  PAVING  COMPANY  AND  ANDREW  J. 
CASE,  PROSECUTORS,  v.  THE  INHABITANTS  OF  THE 
CITY  OF  TRENTON  ET  AL. 

Submitted  November  7,  1906— Decided  February  25,  1907. 

1.  Under  a  charter  provision  requiring  contracts  for  municipal  work 
to  be  awarded  to  the  lowest  bidder  "who  shall  give  satisfactory 
proof  of  his  ability  to  furnish  the  requisite  materials  and  perform 
the  work  properly,"  a  person  seeking  a  contract  with  the  city 
must  not  only  underbid  his  competitors,  and  be,  in  fact,  able  to 
perform  the  contract,  but  must  also  satisfy  the  municipal  authori- 
ties of  his  ability  to  perform. 

2.  A  writ  of  certiorari  will  issue  at  the  suit  of  a  taxpayer  and 
abutting  landowner  to  review  the  award  by  a  city  of  a  contract 
for  street  paving  to  a  bidder  whose  bid  failed  to  conform  in 
material  particulars  to  the  specifications  under  which  the  bids 
were  offered. 
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On  rule  to  show  cauBe  why  a  writ  of  certiorari  should  not 
issue. 

Before  Justices  Hendriokson,  Swayze  and  Trenohakd. 

For  the  prosecutors,  Robert  H,  McCarter. 

For  the  respondent  the  inhabitants  of  the  city  of  Trenton, 
Charles  E,  Bird. 

For  the  respondent  William  F.  McGovem,  Benjamin  God- 
shalk. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  a  rule  to  show  cause  why  a  writ  of 
ceriioran  should  not  issue. 

The  rule  was  obtained  by  the  Barber  Asphalt  Paving  Com- 
pany and  Andrew  J.  Case,  and  is  directed  to  the  inhabitants 
of  the  city  of  Trenton  and  William  F.  McGovem. 

The  prosecutors  desire  to  review  an  award  of  a  street  paving 
contract  by  the  inhabitants  of  the  city  of  Trenton  to  William 
F.  JlcGovern,  on  September  18th,  1906. 

The  charter  of  the  city  of  Trenton  {Pamph.  L,  1874,  p.  385, 
§  107)  contains  the  following  provision : 

"And  be  it  enacted,  that  all  contracts  for  doing  work, 
furnishing  materials  for  any  improvement  provided  under  this 
act,  extending  in  amount  to  two  hundred  dollars,  ♦  ♦  ♦ 
shall  at  all  times  be  given  to  the  lowest  bidder  or  bidders,  who 
shall  give  satisfactory  proof  of  his  or  their  ability  to  furnish 
the  reqmsite  materials  and  perform  the  work  properly  and 
oflfer  suflBcient  security  for  the  faithful  performance  of  the 
contract  in  regard  to  time,  quality  of  material  and  work  to 
be  done." 

That  the  contract  in  question  is  one  which  falls  within  the 
purview  of  this  section  is  conceded. 

The  Barber  Asphalt  Paving  Company  was  the  lowest  bidder 
for  the  paving  awarded  by  the  contract  in  question,  but  failed, 
as  we  think,  to  "give  satisfactory  proof"  of  its  ability  to  per- 
form the  contract  as  the  charter  required. 
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Before  the  contract  was  awarded  the  Barber  company  was 
notified  to  appear  before  the  street  committee  "in  order  that 
you  may  be  given  a  hearing  as  to  your  responsibility  for  the 
faithful  performance  of  tliis  contract  in  strict  accordance  with 
the  specifications." 

In  response  to  that  notice  the  representative  of  the  company 
appeared  before  the  committee,  and,  after  hearing,  the  com- 
mittee found,  apparently  in  good  faith,  that  the  company  had 
failed  to  give  such  satisfactory  proof  of  its  ability  to  do  the 
work  for  the  reason  that  their  work  on  other  streets  had  not 
been  satisfactory,  and  so  reported  to  common  council.  Coun- 
cil later  awarded  the  contract  to  McGovem. 

Under  a  charter  provision  requiring  contracts  for  municipal 
work  to  be  awarded  to  the  lowest  bidder  "who  shall  give  satis- 
factory proof  of  his  ability  to  furnish  the  requisite  materials 
and  perform  the  work  properly,"  a  person  seeking  a  contract 
with  the  city  must  not  only  underbid  his  competitors,  and  be, 
in  fact,  able  to  perform  the  contract,  but  must  also  satisfy 
the  municipal  authorities  of  his  ability  to  perform.  Wilson 
V.  Trenton,  31  Vroom  395. 

It  is  probably  true  that  the  Barber  company  was  entitled 
to  be  heard  before  common  council,  but  it  seems  to  have  made 
no  effort  in  this  direction.  On  the  contrary,  its  representative 
seems  to  have  abandoned  the  effort,  because  he  imagined  the 
result  was  a  foregone  conclusion.  Moreover,  this  is  not  as- 
signed as  a  reason  for  allowing  the  writ. 

Xo  writ  should  be  allowed  the  Barber  Asphalt  Paving  Com- 
pany. 

But  Andrew  J.  Case,  the  other  prosecutor,  is  in  a  different 
position.  He  is  a  taxpayer  and  an  abutting  landowner  on  the 
streets  to  be  paved  under  the  contract  in  question. 

Sections  3  and  4  of  the  specifications  under  which  these 
bids  were  offered  required  the  submission  of  a  formula  by  the 
bidder  of  the  wearing  surface,  and  the  proportions  of  each  of 
its  ingredients,  a  description  of  the  properties  of  the  asphalt, 
designating  the  locality  it  is  from,  where  asphalt  of  the  same 
quality  as  sample  has  been  used  for  street  paving,  and  the 
length  of  time  that  pavements  laid  with  materials  of  the  same 
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quality  as  sample  have  been  down,  and  the  proportion  of  the 
several  ingredients  in  the  wearing  surface  of  each  street  pave- 
ment that  may  be  given  as  reference. 

The  evidence  shows,  as  we  think,  that  McGovem  failed  to 
furnish  the  formula,  the  proportion  of  the  ingredients,  the 
description  of  properties  of  the  asphalt  and  the  samples  re- 
quired by  the  specification. 

Under  these  circumstances  a  taxpayer  and  abutting  land- 
owner is  entitled  to  review,  by  writ  of  certiorari,  the  award  of 
the  contract  in  question. 

Let  the  writ  be  allowed  Andrew  J.  Case. 


JOHN  VENEZIA,  RELATOR,  v.   THE  ITALIAN  MUTUAL  BE- 
NEVOLENT SOCIETY  OF  PERTH  AMBOY,  NEW  JERSEY. 

Argued  November  7,  1906— Decided  February  25,  1907. 

1.  A  member  of  a  benevolent  association,  against  whom  proceedings 
are  pending  which  have  his  expulsion  for  their  object,  is  entitled 
to  make  such  defence  as  he  may  have  to  the  charges  upon  which 
the  proceedings  are  based,  and  if  he  is  expelled  without  being 
afforded  an  opportunity  to  submit  his  defence,  he  is  deprived  of  a 
substantial  right  which  the  ordinary  principles  of  justice  require 
that  he  should  be  permitted  to  enjoy. 

2.  Mandamus  is  the  appropriate  remedy  to  effect  the  restoration  of 
a  member  of  a  private  corporation  who  has  been  irregularly  re- 
moved from  membership. 


On  a  rule  to  show  cause  why  a  writ  of  mandamus  should 
not  be  issued. 

Before  Justices  Hendbickson,  Swayzb  and  Trenohard. 

For  the  relator,  James  8.  Wright. 

For  the  respondent,  Jesse  Golyer. 
Vol.  xlv.  28 
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The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  a  rule  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  to  restore  John  Venezia,  the 
•  relator,  to  his  membership  in  the  Italian  Mutual  Benevolent 
Society  of  Perth  Amboy,  New  Jersey,  from  which  it  is  con- 
tended he  was  unlawfully  expelled  on  October  1st,  1906. 

From  the  evidence,  it  appears  that  the  respondent  was  in- 
corporated May  24th,  1904,  under  the  act  of  the  legislature 
entitled  "An  act  to  incorporate  associations  not  for  pecuniary 
profit,''  approved  April  21st,  1898.  Pamph.  L.,  p.  422.  It 
also  appears  that  the  objects  for  which  the  corporation  was 
formed  are  "mutual  help,  aid  and  improvement;  to  provide 
for  the  relief  of  disabled,  destitute  and  sick  members,  and 
to  maintain  a  fund  for  that  purpose;  to  maintain  a  fund 
from  which  to  pay  death  benefits,  according  to  the  by-laws, 
and  agiee  to  pay  the  same  to  the  wife,  mother,  son,  daughter, 
sister,  brother  or  legal  representative  of  any  member  after 
death,  and  to  do  all  things  by  which  the  members  may  mutu- 
ally help  and  aid  each  other  in  sickness  and  in  health."  It 
also  appears  that  the  corporation  had  accumulated  a  benefit 
fund,  and  that  on  August  26th,  1906,  it  adopted  the  follow- 
ing by-law:  "Article  42.  That  any  member  shall  march  in 
parade  in  that  day  (I^bor  Day),  and  anyone  who  will  be 
absent  and  he  will  not  give  reason  why  to  have  being  absent 
shall  be  expelled  from  the  beforesaid  society;"  that  the  re- 
lator "did  not  attend  the  parade ;"  that  at  the  next  meeting 
of  the  society  after  the  parade  "the  matter  of  absences  was 
taken  up  and  the  oflBcers  agreed  to  expel  the  plaintiff,  and  he 
was  expelled  then  and  there ;"  that  no  notice  of  the  contem-' 
plated  action  was  given  the  relator;  that  the  relator  was 
admitted  to  membership  in  the  society  January  5th,  1905,  and 
continued  to  be  a  member  thereof  in  good  standing  until  the 
time  of  his  expulsion. 

It  is  contended  by  the  relator  that  his  expulsion  was  illegal 
because,  among  other  reasons,  there  was  no  opportunity  af- 
forded to  him  to  be  heard  in  his  defence. 

We  think  this  contention  must  prevail. 

A  member  of  a  benevolent  association,  against  whom  pro- 
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ceedings  are  pending  which  have  his  expulsion  for  their  object, 
is  entitled  to  make  such  defence  as  he  may  have  to  the  charges 
upon  which  the  proceedings  are  based,  and  if  he  is  expelled 
without  being  afforded  an  opportunity  to  submit  his  defence 
he  is  deprived  of  a  substantial  right,  which  the  ordinary  prin- 
ciples of  justice  require  that  he  should  be  permitted  to  enjoy. 
Berkhout  v.  Royal  Arcanum,  33  Vroom  103;  Sibley  v.  Car- 
teret Club  of  Elizabeth,  11  Id.  295. 

The  evidence  above  recited  shows,  and  it  is  conceded,  that 
the  relator  was  afforded  no  opportunity  to  submit  his  defence, 
and  his  expulsion  was  therefore  illegal. 

Mandamus  is  the  appropriate  remedy  to  effect  the  restora- 
tion of  a  member  of  a  private  corporation  who  has  been  irreg- 
ularly removed  from  membership.  Zeliff  v.  Knights  of 
Pythias,  24  Vroom  536;  Sibley  v.  Carteret  Club  of  Elizabeth, 
supra. 

We  wish  to  be  understood  as  expressing  no  opinion  with 
respect  to  legality  of  the  manner  of  the  adoption  of  the 
by-laiw  in  question. 

We  have  reached  the  conclusion  that  a  writ  of  mandamus 
should  issue,  but,  in  view  of  the  fact  that  this  is  a  rule  to 
show  cause,  and  that  the  affidavits  are  not  full,  the  writ 
should  be  in  the  alternative. 

Let  an  alternative  writ  of  mandamus  issue. 


KATHARINE  O'KEEFB,  PLAINTIFF  AND  APPELLANT,  v. 
WILLIAM  M.  BARRY  BENEVOLENT  AND  ATHLETIC 
ASSOCIATION,  DEFENDANT  AND  APPELLEE. 

Submitted  November  7,  1906 — Decided  February  25,  1907. 

1.  The  constitution  of  the  defendant,  a  benevolent  association,  pro- 
vided that  "No  member  of  this  association  shall  be  allowed  bene- 
fits, through  sickness  or  disability,  unless  he  is  a  member  six 
months,  and  clear  of  all  debts  on  the  books  of  the  association. 
Any  member  who  may  be  taken  sick  or. become  disabled  while  in 
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arrears  for  dues  or  fines  cannot,  by  paying  the  same,  become  a 
beneficiary  during  said  sickness  or  disability,  nor  can  a  member 
who  is  a  beneficiary,  on  receiving  benefits,  become  in  arreai*s  for 
dues  so  as  to  debar  him  from  benefits,  the  president  being 
authorized  to  pay  the  same  from  the  amount  drawn  from  his 
weekly  benefits."  O'Keefe,  a  member  of  the  association,  brought 
suit  for  sick  benefits  and  recovered  a  judgment  therefor,  which 
was  paid.  Held,  that  in  legal  contemplation,  in  view  of  the  consti- 
tution of  the  association  and  of  sections  GO  and  61  of  the  District 
Court  act  (PompA.  L.  1898,  p.  574),  he  was  "clear  of  all  debts 
on  the  books  of  the  association"  on  the  date  of  payment  of  the 
judgment. 

The  constitution  of  the  association  also  provided  that  upon  the 
death  of  a  member  there  should  be  appropriated  the  sum  of  $75 
to  defray  the  funeral  expenses  of  the  deceased  member,  provided 
his  dues  were  not  "unpaid  for  over  three  months."  The  dues  were 
fifty  cents  per  month.  O'Keefe's  dues,  by  legal  implication,  had 
been  paid  up  to  December  17th,  1904,  and  thereafter  he  paid  $3.50 
on  account  of  subsequent  dues.  He  died  September  24th,  1905. 
On  September  26th,  1905,  there  was  tendered  the  association  his 
remaining  arrearages  of  dues.  Held,  that  the  verdict  for  the 
defendant  association  was  erroneous. 


On  appeal  from  the  First  District  Court  of  Jersey  City. 
Before  Justices  Hendrickson,  Swayze  and  Trenchard. 
For  the  plaintiff,  Collins  A  Corbin. 
For  the  defendant,  James  J.  Murphy. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  is  an  appeal  from  a  judgment  of  the 
First  District  Court  of  Jersey  City. 

The  action  was  brought  to  recover  a  death  benefit,  alleged 
to  be  owing  by  the  William  M.  Barry  Benevolent  and  Athletic 
Association,  the  appellee  and  defendant  below,  to  Katharine 
O'Keefe,  the  appellant  and  plaintiff  below,  as  the  representa- 
tive of  her  deceased  husband,  Daniel  O'Keefe,  who  had  been 
a  member  of  the  defendant  association. 

At  the  trial  the  parties,  by  their  respective  attorneys,  agreecj 
that  the  issue  was  whether  or  not  Daniel  O'Keefe,  the  hus- 
band of  the  plaintiff,  was  in  such  standing  as  a  member  of 
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the  defendant  association  at  the  time  of  his  death  as  would 
compel  that  association  to  pay  a  death  benefit  to  defray  his 
funeral  expenses,  as  provided  by  its  constitution  and  by-laws, 
and  it  was  further  agreed  that  if  the  association  wa§  com- 
pelled to  pay  such  death  benefit,  it  would  pay  same  to  the 
plaintiff,  Katharine  O'Keefe. 

The  judgment  of  the  District  Court  was  for  the  defendant. 

Article  22  of  the  constitution  of  the  defendant  association 
provides  that  "on  the  death  of  any  member  who  has  been  six 
months  in  good  standing  on  the  books  of  this  association, 
there  shall  be  the  sum  of  seventy-five  dollars  appropriated  to 
defray  the  funeral  expenses  of  the  deceased  member." 

It  is  undisputed  that  O'Keefe  became  a  member  of  the  de- 
fendant association  January  23d,  1891,  and  that  he  paid  dues 
from  time  to  time,  making  his  last  payment  June  13th,  1905. 

Article  16  of  the  same  constitution  provides  that  "no  mem- 
ber shall  "be  entitled  to  sick  or  mortuary  benefits  who  allows 
his  indebtedness  to  remain  unpaid  for  over  three  months." 

The  defendant  contends  that  O'Keefe  was  not  in  good 
standing  at  the  time  of  his  death  because,  it  is  alleged,  he  had 
allowed  ^Tiis  indebtedness  to  remain  unpaid  for  over  three 
months." 

By  the  state  of  the  case  it  appears  that  there  was  admitted 
in  evidence  the  record  of  a  suit  in  the  First  District  Court  of 
Jersey  City,  in  which  the  plaintiff  in  this  action,  as  next 
friend  of  her  husband,  was  plaintiff,  and  the  defendant  in 
this  suit  was  the  defendant,  and  in  which  judgment  was  ren- 
dered December  8th,  1904,  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $55;  that  the  suit  was  brought  to 
recover  sick  benefits  for  eleven  weeks,  due  to  the  husband 
from  the  defendant,  and  that  the  judgment  was  paid  by  the 
defendant  December  17th,  1904. 

Article  21  of  the  same  constitution  provides  that  "no  mem- 
ber of  this  association  shall  be  allowed  benefits,  through  sick- 
ness or  disability,  unless  he  is  a  member  six  months,  and  clear 
of  all  debts  on  the  books  of  the  association." 

It  seems  to  be  conceded  by  the  defendant  that  O'Keefe's 
dues  were  paid  up  to  the  date  of  the  payment  of  that  judg- 
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ment.  But  whether  it  is  conceded  or  not,  such,  we  think,  is 
the  legal  implication.  If  he  were  not  "clear  of  all  debts  on 
the  books  of  the  association"  at  the  time  the  suit  for  sick 
benefits  was  started,  such  indebtedness  would  have  been  a 
complete  defence  to  that  action,  under  article  21,  above  men- 
tioned, and  was  a  material  issue,  as  it  is  in  this  action.  The 
parties  in  both  actions  represent  the  same  interests.  The  fact 
that  the  subject-matters  of  the  two  actions  are  different  is 
immaterial,  as  a  judgment  necessarily  affirming  or  denying  a 
fact  is  conclusive  of  its  existence  whenever  that  fact  becomes 
a  matter  in  issue  between  the  same  parties  or  between  parties 
in  privity  with  them  where  the  same  question  is  involved, 
whether  the  subject-matter  be  the  same  or  not.  1  Freem, 
Judg,,  §§  253,  256;  Doty  v.  Brown,  4  N.  Y.  71. 

Furthermore,  if  O'Keefe  was  indebted  to  the  defendant  at 
the  time  the  suit  for  sick  benefits  was  brought,  it  was  the  duty 
of  the  association,  under  sections  60  and  61  of  the  District 
Court  act  {Pamph.  L,  1898,  p.  574),  to  set  off  that  indebted- 
ness against  plaintiff's  demand,  and  if  such  indebtedness  was 
not  set  off,  the  association  is  precluded  from  setting  up  the 
same  in  this  suit.  Moreover,  article  21  of  the  constitution  of 
the  defendant  association  also  provides  that  "any  member 
who  may  be  taken  sick  or  become  disabled  while  in  arrears 
for  dues  or  fines  cannot,  by  paying  the  same,  become  a  bene- 
ficiary during  said  sickness  or  disability,  nor  can  a  member 
who  is  a  beneficiary  on  receiving  benefits  become  in  arrears 
for  dues  so  as  to  debar  him  from  benefits,  the  president  being 
authorized  to  pay  the  same  from  the  amount  drawn  from  his 
weekly  benefits.'^  The  clear  intention  of  that  provision  is  to 
protect  the  sick  member  from  becoming  in  arrears  during  ill- 
ness, and  under  it  a  member  cannot  be  in  arrears  at  the  time 
of  payment  of  sick  benefits. 

Assuming,  then,  that  when  the  judgment  was  paid  O'Keefe 
was,  in  legal  contemplation,  "clear  of  all  debts'*  to  the  de- 
fendant up  to  December  17th,  1904,  there  remains  only  to  be 
considered  the  legal  effect  of  the  subsequent  pa3rment  of  dues. 

The  state  of  the  case  also  shows  that  the  dues  were  fifty 
cents  per  month,  and  that  subsequent  to  the  date  of  payment 
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of  the  judgment  O'Keefe  paid  on  account  of  dues  the  sums 
following:  February  14th,  1905,  $1.50;  May  23d,  1905,  $1; 
June  13th,  1905,  $1;  making  a  total  of  $3.50.  It  necessarily 
follows,  therefore,  that  his  dues  were  paid  up  to  July  1st, 
1905.  Under  article  16  of  the  constitution  of  the  defendant, 
his  right  to  death  benefit  is  not  barred  unless  "his  indebted- 
ness remains  unpaid  for  over  three  months.^'  The  three 
months  would  not  expire  until  October  Ist,  1905.  He  died 
September  24th,  1905.  The  state  of  the  case  also  shows  "that 
on  September  26th,  1905,  the  plaintiff  tendered  to  the  de- 
fendant association,  at  its  meeting  held  on  that  date,  a  suflS- 
cient  amount  of  money  to  pay  the  arrearages  of  dues  of  her 
late  husband  in  said  association,  for  which  he  was  in  default 
at  the  time  of  his  death.''  Under  these  conditions  the  judg- 
ment for  the  defendant  was  erroneous. 

The  result  is  that  the  judgment  of  the  court  below  should 
be  reversed,  and  a  venire  de  novo  awarded. 


HEULINGS  LIPPINCOTT,  PROSECUTOR,  v.  ISAAC  LIPPIN- 
COTT, COLLECTOR  OF  TAXES  OF  CHESTER  TOWN- 
SHIP, IN  THE  COUNTY  OF  BURLINGTON,  AND  THE 
TOWNSHIP  OF  CHESTER,  IN  THE  COUNTY  OF  BUR- 
LINGTON. 

Submitted  November  7,  1906— Decided  February  25,  1907. 

1.  The  owners  of  national  bank  stock  are  to  be  taxed  thereon  at  its 
true  value. 

2.  In  ascertaining  the  true  value  of  the  shares  of  such  stock  for  the 
purpose  of  taxation,  the  act  approved  May  11th,  1905  (Pamph, 
L.,  p.  457),  does  not  require  that  the  non-taxable  property  of  the 
banks  shoukl  be  deducted  from  their  assets. 

3.  The  only  effect  of  that  act  is  to  allow  an  individual  taxpayer  to 
claim  the  same  deductions  and  exemptions  as  against  the  assess- 
ment of  his  shares  of  national  bank  stock  as  he  might  against  the 
assessment  of  his  other  personal  property. 
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On  certiorari. 

'  Before  Justices  Hendrickson,  Swayze  and  Trenchard. 

For  the  prosecutor,  French  &  Richards, 

For  the  defendants,  Joseph  Kaighn  and  Daniel  V,  Sum- 
merill,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  certiorari  brings  up  for  re- 
view an  assessment  of  taxes  made  by  the  township  of  Chester, 
in  the  county  of  Buriington,  against  the  prosecutor,  Heulings 
Lippincott,  for  two  hundred  and  sixteen  shares  of  stock  of  the 
National  State  Bank  of  Camden,  at  $67.50  per  share,  making 
a  value  of  $14,580. 

The  taxes  were  assessed  for  the  year  1905.  On  May  20th, 
1905,  the  bank  had  as  capital  stock,  surplus  and  undivided 
profits,  $529,348.99.  Of  this  it  had  real  estate,  $85,685; 
stocks  and  bonds,  $96,850;  mortgages,  $3,500,  and  United 
States  bonds  and  premiums,  $108,875. 

In  ascertaining  the  value  of  prosecutor^s  shares  the  assessor 
deducted  from  the  assets  of  the  bank  the  assessed  valuation  of 
the  real  property  of  the  bank  and  made  no  other  deduction  or 
exemption  therefrom. 

It  is  conceded  that  the  stocks,  bonds,  mortgages  and  United 
States  bonds  and  premiums  in  which  the  capital  stock,  surplus 
and  undivided  profits  were  invested,  are  non-taxable  in  the 
hands  of  individuals. 

If,  in  making  the  assessment,  the  stockholder  was  entitled 
to  have  the  assessor  deduct  the  non-taxable  securities  in  which 
the  assets  of  the  bank  were  invested,  the  assessment  was  erro- 
neous and  excessive ;  if,  on  the  contrary,  he  was  not  entitled  to 
have  such  securities  deducted,  the  assessment  was  right. 

The  sole  question,  therefore,  is  whether  the  holder  of  shares 
of  bank  stock  is  entitled  to  have  the  assessor,  when  he  values 
the  shares,  deduct  from  the  assets,  in  addition  to  the  assessed 
valuation  of  the  real  property  of  the  bank,  the  value  of  the 
non-taxable  securities  held  by  the  bank  as  a  part  of  its  assets. 
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It  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  national  bank  shares  are  liable,  under  the  acts  of  con- 
gress, to  state  taxation,  although  the  entire  capital  of  the  bank 
is  invested  in  United  States  bonds;  that  bank  shares  repre- 
sent proprietary  interests  distinct  from  that  of  the  capital 
stock.  People  v.  Commissioners,  4  Wall.  244;  Lionberger  v. 
Rouse,  9  Id.  468;  Mercantile  Bank  v.  New  York,  121  U.  S. 
138. 

In  Evansville  Bank  v.  Britton,  105  U.  S.  322,  it  was  held 
that  under  certain  limitations  national  bank  shares  are  tax- 
able with  exclusive  reference  to  their  value,  and  without  re- 
gard to  the  nature  of  the  property  held  by  the  bank  as  a 
corporation. 

In  our  own  state  it  was  held  that  owners  of  national  bank 
stock  were  to  be  taxed  thereon  at  its  true  value  and  that  in 
ascertaining  the  true  value  of  such  shares  for  the  purpo^  of 
taxation,  our  then  existing  laws  (the  Tax  act  of  1869,  Pamph. 
L.,  p.  1149,  and  the  Bank  act  of  1899,  Pamph.  L.,  p.  431)  did 
not  require  that  non-taxable  property  of  banks  should  be  de- 
ducted from  their  assets.  Mechanics  National  Bank  v.  Baker, 
36  Vroom  113;  affirmed,  Id.  549. 

But  the  prosecutor  in  this  case  contends  that  the  reduction 
claimed  is  allowed  by  an  act  of  the  legislature,  entitled  "A 
supplement  to  an  act  entitled  *An  act  for  the  assessment  and 
collection  of  taxes,^  approved  April  eighth,  one  thousand  nine 
hundred  and  three,"  approved  May  11th,  1905  (Pamph.  L.,  p. 
457),  which  provides  as  follows: 

"1.  In  assessing  the  shares  of  stock  of  banks  or  banking 
associations  organized  under  the  laws  of  this  state  or  of  the 
United  States,  the  assessor  shall  allow  all  the  deductions  and 
exemptions  granted  by  law  from  the  value  of  other  taxable 
property  owned  by  individuals  in  this  state,  and  the  assess- 
ment and  taxation  of  such  shares  of  stock  shall  not  be  at  a 
greater  rate  than  is  made  or  assessed  upon  other  moneyed 
capital  in  the  hands  of  individuals  in  this  state.  In  making 
such  assessment,  the  assessed  valuation  of  the  real  property  of 
such  bank  or  banking  association  shall  be  deducted  from  the 
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total  valuation  of  the  shares  of  stock  assessed  against  the 
stockholders." 

Upon  an  examination  we  find  that  the  act  above  recited  is 
in  effect  the  same  as  the  New  York  act  of  July  1st,  1882,  the 
chief  difference  being  in  the  use  of  the  word  "exemptions''  in 
our  act  instead  of  the  word  "exceptions/'  used  in  the  New 
York  statute. 

The  New  York  act  was  construed  by  the  United  States 
Supreme  Court  in  Mercantile  Bank  v.  New  York,  121  U.  S. 
138.  In  that  case  the  court  held  that,  under  the  New  York 
statute,  the  owners  of  national  bank  stock  were  not  entitled 
to  claim  any  deduction  from  the  assessed  value  of  their  shares 
on  account  of  United  States  securities  owned  by  the  bank. 
The  conclusion  there  announced  and  the  reasoning  by  which 
it  is  supported  we  regard  as  decisive  of  the  present  case. 

It  will  be  observed  that  the  language  of  our  act  is  not  apt 
language,  if  the  intent  was  to  allow  the  valuation  of  the  bank 
stock  to  be  reduced  by  deducting  from  the  assets  of  the  bank 
such  securities  as  were  exempt  from  taxation.  The  word 
"deductions"  is  not  an  apt  word  for  such  purpose. 

It  is  true  the  word  "exemptions"  is  not  an  appropriate  word 
in  the  view  we  take  of  the  act,  but  in  matters  of  taxation  we 
must  incline  in  favor  of  sustaining  the  tax,  and  he  who  sets  up 
an  exemption  must  be  required  to  establish  it.  Cooper  Hos- 
pital V.  Camden,  41  Vroom  478. 

It  will  also  be  observed  that  the  act  of  1905  provides  that 
"in  making  such  assessment,  the  assessed  valuation  of  the  real 
property  of  such  bank  or  banking  association  shall  be  deducted 
from  the  total  valuation  of  the  shares  of  stock  assessed  against 
the  stockholders."  If  the  legislature  had  intended  that  there 
should  also  be  "deducted  from  the  total  valuation  of  the  shares 
of  stock  assessed  against  the  stockholders"  the  non-taxable 
securities  held  by  the  bank,  it  would,  we  presume,  have  said  so 
in  appropriate  language.  The  fact  that  the  act  authorizes  the 
deduction  of  real  estate  in  making  the  assessment  is  an  indica- 
tion that  nothing  but  real  estate  is  to  be  deducted,  upon  the 
principle  that  the  expression  of  one  thing  excludes  the  other. 

The  constitution  of  our  state  requires  that  property  shall  be 
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assessed  at  its  true  value,  and  shares  of  bank  stock  would  not 
be  assessed  at  their  true  value  if  the  contention  of  the  prosecu- 
tor prevails.  In  order,  therefore,  to  sustain  the  legislation  in 
question  as  constitutional,  we  are  obliged  to  construe  it  as  not 
allowing  the  deduction  of  the  securities  in  which  the  assets 
of  the  bank  were  invested. 

It  is  contended  by  the  prosecutor,  in  view  of  the  language 
of  the  act  of  1905,  that  ^^the  assessment  and  taxation  of  such 
shares  of  stock  shall  not  be  at  a  greater  rate  than  is  made  or 
assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
viduals in  this  state,'*  that  the  assessment  under  review  is 
illegal  because  it  is  alleged  the  Tax  act  of  1903  provides  for  a 
less  rate  of  assessment  for  trust  companies  than  is  imposed  on 
shares  of  national  banks. 

The  Supreme  Court  of  the  United  States,  in  construing  sec- 
tion 5219  of  the  Revised  Statutes  of  the  United  States,  which 
contains  a  provision  similar  to  that  in  our  act,  held  that  the 
"other  moneyed  capital'  intended  by  this  legislation  is  such 
capital  as,  in  its  use,  comes  into  competition  with  the  business 
of  the  national  banks.  Aberdeen  Bank  v.  Chehalis,  166  U.  8. 
440 ;  Mercantile  Bank  v.  New  York,  121  Id.  138. 

We  know  of  no  reason  why  the  language  of  our  act  should 
not  receive  the  same  construction  as  was  given  the  same  words 
in  the  act  of  congress,  for  it  is  evident  that  the  words  were 
inserted  in  our  statute  in  order  that  it  might  be  in  harmony 
with  the  federal  statute. 

The  Tax  act  of  1903  (Pamph,  L.,  p,  394)  provides  for  the 
taxation  of  every  trust  company  "upon  the  full  amount  of  its 
capital  stock  paid  in  and  accumulated  surplus."  The  act  con- 
cerning trust  companies  {Pamph.  L.  1899,  p.  450),  which  was 
under  consideration  in  Mechanics  National  Bank  v.  Baker, 
36  Vroom  549,  and  in  Fidelity  Trust  Co.  v.  Vogt,  37  Id.  86, 
provides  for  the  taxation  of  every  trust  company  "upon  the 
amount  of  its  capital  stock  issued  and  outstanding,"  and  it 
was  held  both  by  this  court  and  by  the  Court  of  Errors  and 
Appeals,  that  this  meant  that  the  assessment  should  be  upon 
the  full  amount  of  the  capital  stock  issued  and  outstanding 
and  that  it  should  be  assessed  at  its  true  value.    In  that  view. 
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as  was  said  by  Chancellor  Magie,  in  Mechanics  National  Bank 
V.  Baker,  36  Id,  549,  553,  the  assessment  and  imposition  upon 
them  is  exactly  equivalent  to  that  upon  shares  of  national 
bank  stock. 

We  do  not  think  that  the  change  in  the  act  of  1903  suflBces 
to  overcome  this  construction. 

If,  however,  the  act  of  1903  was  intended  to  change  the  law 
as  declared  in  Mechanics  National  Bank  v.  Baker  and  Fidelity 
Trust  Co.  V.  Vogt,  supra,  the  act  was  unavailing  for  that  pur- 
pose, for  the  reason  that  it  would,  as  was  said  by  the  Court  of 
Errors  and  Appeals  in  Mechanics  National  Bank  v.  Baker, 
supra,  be  rendered  invalid  by  the  constitutional  provision 
requiring  assessment  at  true  value. 

It  does  not  appear  in  the  present  case  that  trust  companies 
of  this  state  have  any  assets  invested  in  United  States  bonds, 
to  which  the  rule  adopted  in  Van  Allen  v.  Assessors,  3  Wall. 
573,  would  be  applicable,  nor  does  it  appear  that  the  capital 
invested  in  trust  companies  is  in  fact  assessed  at  a  lower  rate 
than  is  assessed  upon  the  shares  of  national  banks.  Mercantile 
Bank  v.  New  York,  supra;  Covington  v.  First  National  Bank, 
198^7.5.100. 

We  think,  therefore,  that  the  contention  of  the  prosecutor 
cannot  prevail. 

Our  conclusion  necessarily  is  that  the  only  effect  of  our  act 
of  1905  is  to  allow  an  individual  taxpayer  to  claim  the  same 
deductions  and  exemptions  as  against  the  assessment  of  his 
shares  of  national  bank  stock  as  he  might  against  the  assess- 
ment of  his  other  personal  property. 

The  result  is  that  the  assessment  under  review  should  be 
affirmed,  with  costs. 
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PATRICK  DORAN  v.  HUGO  A.  THOMSEN. 

Argued  November  8,  1906— Decided  February  25,  1907. 

An  owner  of  a  vehicle  is  not  liable  for  an  injury  caused  by  the 
negligent  driving  of  a  borrower,  if  it  was  not  used  at  the  time  in 
the  owner's  business. 

A  master  is  ordinarily  liable  to  answer  in  a  civil  suit  for  Hie 
tortious  act  of  his  servant,  if  the  act  be  done  in  the  course  of  his 
employment  in  his  master's  service.  Whether  so  done  or  not  must 
depend  upon  the  facts  of  each  particular  case. 


On  demurrer  lo  declaration. 

Before  Justices  Hendrickson,  Swayze  and  Tkenchard. 

For  the  plaintiff,  Willard  W.  Cutler, 

For  the  defendant,  Collins  &  Corbvn. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  The  declaration  contains  three  counts,  the 
first  of  which  alleges  that  the  defendant  was  the  owner  and 
possessor  of  a  certain  motor  vehicle,  capable  of  being  run 
upon  the  public  highway  at  the  speed  of  sixty  miles  an  hour, 
and  it  thereby  became  the  duty  of  the  defendant  to  use  due 
care  in  the  management  and  control  thereof,  "and  to  only 
allow  careful,  experienced  and  competent  persons  to  operate, 
propel  and  run  Ihe  said  motor  vehicle,  and  in  such  way  and 
manner  and  at  such  a  rate  of  speed  as  to  keep  the  same  within 
safe  and  proper  control."  The  breach  alleged  is  that  the  de- 
fendant negligently  consented  and  allowed  the  vehicle  to  be 
run  along  the  public  highway  by  an  inexperienced,  careless 
and  incompetent  person,  well  knowing  the  person  to  be  in- 
capable of  safely  operating  the  vehicle,  and  by  the  negligence 
of  such  person  it  was  run  at  such  a  high  rate  of  speed,  to  wit, 
sixty  miles  an  hour,  and  in  such  a  careless  manner,  as  to  run 
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over  the  plaintiff  while  upon  the  public  highway,  causing 
the  injury  of  the  plaintiff. 

The  second  count  alleges  that  the  defendant  possessed  and 
had  under  his  control  a  motor  vehicle,  capable  of  being  run 
along  the  public  highways  at  a  speed  of  sixty  miles  an  hour, 
to  the  great  danger  of  the  plaintiff  and  all  other  persons  law- 
fully using  the  highways;  that  it  was  the  duty  of  the  de- 
fendant to  use  due  care  in  the  use  and  control  of  the  same 
while  being  operated  upon  the  public  highways,  to  avoid  run- 
ning into  the  plaintiff  and  other  persons  lawfully  using  the 
highways,  and  to  keep  the  same  within  proper  control  and 
to  run  at  no  greater  speed  than  authorized  by  law;  that  de- 
fendant disregarded  these  duties  and  did  "negligently  direct, 
consent  and  allow  the  said  motor  vehicle  so  in  his  possession 
and  control  to  be  operated  by  a  member  of  his  family,  and 
the  said  motor  vehicle  was  then  and  there  so  carelessly,  negli- 
gently and  improperly  operated,  propelled  and  run  by  a 
member  of  defendant's  family,  for  the  said  defendant,  and 
without  regard  to  the  safety  of  the  said  plaintiff,'^  and  other 
persons  using  the  highway,  at  such  a  high  rate  of  speed  that 
it  was  not  under  the  control  of  the  person  so  operating  the 
same  for  the  defendant,  and  through  the  negligence  of  such 
person  ran  into  the  plaintiff,  who  was  walking  upon  the  high- 
way, causing  the  injury  complained  of. 

The  third  count  is  substantially  the  same  as  the  first,  with 
this  difference,  however,  that  it  alleges  that  the  defendant 
carelessly  allowed  his  daughter,  "an  inexperienced,  careless 
and  incompetent  person,*'  to  operate  the  vehicle  in  such  man- 
ner as  not  to  have  it  under  proper  control,  well  knowing 
that  it  was  operated  by  his  daughter,  and  that  she  was  inex- 
perienced and  incompetent,  and  defendant  "utterly  failed  and 
neglected  to  take  any  means  to  prevent  the  said  motor  vehicle 
from  being  so  operated  by  his  said  daughter.'' 

The  defendant  has  demurred  separately  to  each  count,  and 
assigns,  among  others,  the  following  grounds — first,  that 
none  of  the  counts  show  that  the  motor  vehicle  was  at  the 
time  of  the  accident  under  the  control  and  management  of 
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the  defendant,  or  that  the  person  driving  it  was  under  the 
control  of  the  defendant,  or  that  the  relationship  of  master 
and  servant  existed  between  the  defendant  and  the  driver; 
second,  that  the  counts  allege  liability  of  the  owner  for  the 
negligence  of  a  bailee. 

The  first  and  third  counts  plainly  disclose  no  cause  of 
action.  They  are  apparently  based  upon  the  erroneous  as- 
sumption that  because  the  defendant  loaned  his  motor  vehicle 
to  some  one  over  whom  he  had  no  direction  or  control  at  the 
time  of  the  accident  he  shall  be  held  liable  for  the  mere  loan- 
ing. But  no  such  liability  rests  upon  him.  An  owner  of  a 
vehicle  is  not  liable  for  an  injury  caused  by  the  negligent 
driving  of  a  borrower,  if  it  was  not  used  at  the  time  in  the 
owner^s  business.  Herlihy  v.  Smith,  116  Mass,  265;  New 
York,  &c..  Railway  Co.  v.  New  Jersey  Electric  Railway  Co., 
31  Vroom  338 ;  affirmed,  32  Id.  287. 

These  counts  contain  no  allegation  that  the  vehicle  was 
used  at  the  time  in  the  owner^s  business.  Nor  is  there  any 
allegation  therein  that  the  vehicle  was  under  the  control  or 
management  of  the  defendant,  or  that  the  person  driving  it 
was  under  the  control  of  the  defendant,  or  that  the  relation- 
ship of  master  and  servant  existed  between  the  defendant  and 
the  driver. 

The  second  count,  however,  although  loosely  drawn,  we 
think,  may  stand.  It  alleges  that  the  defendant  did  negli- 
gently direct,  consent  and  allow  the  motor  vehicle  to  be 
operated  by  a  member  of  his  family,  and  that  while  such  per- 
son was  operating  the  same  for  the  defendant,  the  accident 
was  caused  by  the  carelessness,  negligence  and  incompetency 
of  the  person  so  operating  the  same.  It  in  eflEect  avers  the 
relationship  of  master  and  servant,  and  that  the  accident  was 
caused  by  the  negligence  of  the  servant  while  operating  the 
motor  vehicle  for  the  master. 

There  is  perhaps  no  rule  of  law  more  firmly  settled  than 
that  a  master  is  ordinarily  liable  to  answer  in  a  civil  suit  for 
the  tortious  act  of  his  servant,  if  the  act  be  done  in  the  course 
of  his  employment  in  his  master's  service;   whether  so  done 
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or  not,  must  depend  upon  the  facts  of  each  particular  case. 
Aycrigg  v.  New  York  and  Erie  Railroad  Co.,  1  Yroom  460. 
The  demurrer  to  first  and  third  counts  is  sustained  and  to 
the  second  count  is  overruled. 
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CASES  AT   LAW 


DETERMINED  IK  THE 


COURT  OF  ERRORS  AND  APPEALS 


OF  THE 


STATE    OF    NEW   JERSEY, 

JUNE  TERM,  1906. 


THE  MAYOR,  &c.,  OF  THE  BOROUGH  OF  PARK  RIDGE, 
PLAINTIFF  IN  ERROR,  v.  N.  A.  REYNOLDS  ET  AL.,  DE- 
FENDANTS IN  ERROR. 

Submitted  Jnly  9,  1906— Decided  March  4,  1907. 

1.  When  a  judge  of  the  Supreme  Court  has  made  an  order  for  sum- 
mary investigation  upon  a  petition  and  affidavit  conferring  juris- 
diction on  him  to  make  such  an  order,  pursuant  to  the  provisions 
of  the  act  entitled  "An  act  to  provide  for  the  summai*y  investiga- 
tion of  county  and  municipal  expenditures,"  approved  February 
18th,  1879,  and  a  supplement  to  said  act,  approved  March  23d, 
1898,  he  may  be  required  to  institute  an  inquiry  as  to  the  facts 
on  which  his  act  has  been  founded,  at  least  to  the  extent  of  dis- 
covering whether  he  has  been  imposed  upon. 

2.  When  the  municipality,  the  affairs  of  which  are  ordered  to  be 
investigated,  files  a  subsequent  petition  for  the  vacation  of  the 
previous  order,  and  supports  it  by  counter  affidavits,  yet  does  not 
apply  for  a  rule  to  show  cause  or  other  proceedings  to  determine 
the  contested  facts,  there  was  no  error  committed  by  the  judge  in 
dismissing  the  latter  petition  and  refusing  to  vacate  the  order 
made  upon  the  first  petition. 

3.  The  constitutionality  of  the  above-recited  acts  was  challenged  in 
the  Supreme  Court  upon  a  specific  ground.  Under  the  decision 
now  made  that  ground  is  ineffective  to  support  the  claim.  Held, 
that  the  other  objections  to  the  act,  on  the  ground  of  unconstitu- 
tionality, will  not  be  considered. 

Vol.  xlv.  29  (449) 
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Park  Ridge  v.  Reynolds.  7^  N.  J.  L. 

On  error  to  the  Supreme  Court.  For  opinion  of  that  court, 
see  44  Vroom  116. 

For  the  plaintiff  in  error,  Reuben  M.  Hart, 

For  the  defendants  in  error,  Edmund  W.  Wakelee  and  Wen- 
dell J,  Wright. 

The  opinion  of  the  court  was  delivered  by 

Magie,  Chancellor.  The  judgment  of  the  Supreme  Court 
brought  before  us  by  this  writ  affirmed  an  order  for  a  summary 
investigation  into  the  affairs  of  the  borough  of  Park  Ridge, 
made  by  a  justice  of  the  Supreme  Court  under  the  provisions 
of  a  supplement  to  an  act  entitled  "An  act  to  provide  for 
the  summary  investigation  of  county  and  municipal  expend- 
itures," approved  February  18th,  1879,  which  supplement 
was  approved  March  23d,  1898  (Paraph.  L.,  p.  155),  and  a 
subsequent  order  dismissing  a  petition  to  vacate  the  previous 
order  and  denying  its  prayer.  These  orders  were  taken  to 
the  Supreme  Court  by  certiorari,  and  it  was  there  held  that 
a  justice  of  the  Supreme  Court,  in  acting  upon  applications 
for  summary  investigation  imder  the  provision  of  the  act  above 
referred  to,  is  not  required  to  institute  inquiry  into  the  truth 
of  the  facts  sworn  to  in  the  jurisdictional  affidavit  upon  which 
he  makes  the  order  for  such  investigation. 

We  are  unable  to  approve  the  view  that  the  Supreme  Court 
justice  who  has  directed  the  investigation  may  not  be  re- 
quired to  institute  an  inquiry  into  the  truth  of  the  affidavit 
upon  which  his  jurisdiction  has  been  invoked,  at  least  to  the 
extent  of  discovering  whether  he  has  been  imposed  upon. 

But  the  judgment  of  the  Supreme  Court  affirming  the 
orders  complained  of  was  evidently  correct.  The  affidavit 
upon  which  the  first  order  for  an  investigation  was  made  was 
complete  and  exhibited  facts  which  clothed  the  justice  with 
power  to  make  it.  The  petition  and  counter  affidavit  con- 
tested the  facts  and  prayed  that  the  first  order  should  be 
vacated  thereon.  There  was  no  application  for  a  rule  to  show 
cause,  or  for  an  issue  to  determine  the  disputed  facts,  or  to 
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take  testimony  with  respect  to  the  contested  points.  Mani- 
festly, the  demand  of  the  petition  could  not  be  granted  with- 
out further  proceedings,  which  were  not  sought,  and  its  dis- 
missal was  therefore  right. 

It  is  contended  that  the  constitutionality  of  the  acts  above 
referred  to,  and  upon  which  the  orders  were  made,  comes  in 
question,  and  it  has  been  largely  argued.  The  reason  as- 
signed in  the  Supreme  Court,  to  which  this  argument  refers, 
reads  as  follows:  *That  the  act  referred  to  is  unconstitu- 
tional if  freeholders  and  taxpayers  are  barred  from  inquiry 
into  the  validity  of  an  affidavit  upon  which  an  order  for  in- 
vestigation is  based.*^ 

This  was  the  sole  attack  with  respect  to  unconstitutionality 
in  the  Supreme  Court.  The  objections  made  in  this  court  on 
that  score  are  much  broader,  but  evidently  they  cannot 
operate  to  produce  a  reversal  of  the  judgment  of  the  Supreme 
Court  on  other  grounds  than  those  presented  to  that  court. 
The  Supreme  Court  has  held  these  acts  to  be  constitutional. 
IJoboken  v.  O'Neill,  44  Vroom  189. 

In  the  respect  indicated  in  the  reason  filed  in  the  Supreme 
Court,  the  objection  is  unavailable,  for  we  hold  that  free- 
holders and  taxpayers  are  not  barred  from  an  inquiry  into 
the  truth  of  an  affidavit  on  which  an  investigation  is  ordered. 

The  result  is  that  the  judgment  must  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Fort, 
Hendrickson,  Pitney,  Swayze,  Eeed,  Trenchard,  Bo- 
OERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.     14. 


For  reversal — None. 
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Smith  V.  Atlantic  City  Railroad  Co.  74  N.  J.  L. 


JOHN  SMITH,  DEFENDANT  IN  ERROR,  v.  ATLANTIC  CITI 
RAILROAD   COMPANY,   PLAINTIFF   IN   ERROR. 


JAMES  SMITH,  DEFENDANT  IN  ERROR,  v.  ATLANTIC  CITY 
RAILROAD   COMPANY,   PLAINTIFF   IN   ERROR. 

Argued  June  29,  1900— Decided  March  4,  1907. 

1.  While  an  exception  to  a  single  legal  proposition,  contained  in  a 
charge  to  the  jury,  need  not  point  out  the  grounds  on  which  it  is 
taken,  unless  the  trial  judge  requires,  it  must  bring  to  the  mind 
of  the  trial  judge  the  matter  excepted  to,  either  by  a  recital  of 
the  language  used  or  of  its  very  substance. 

2.  An  exception  to  the  "court's  charge  to  the  jury  on  the  question 
of  damages'*  is  insufficient  to  bring  into  review  any  question  as 
to  the  propriety  of  the  charge  on  that  subject. 


On  error  to  the  Supreme  Court. 

For  the  plaintiflf  in  error,  J.  Willard  Morgan  and  Clarence 
L,  Cole. 

For  the  defendants  in  error,  John  W.  Wescott, 

The  opinion  of  the  court  was  delivered  by 

Magie,  Chancellor.  These  writs  of  error  bring  up  for 
review  judgments  in  the  Supreme  Court,  afl&rming  judg- 
ments of  the  Camden  County  Circuit  Court  upon  verdicts 
of  a  jur}^  The  actions  were  brought  to  recover  damages  re- 
sulting from  a  collision  between  a  train  of  the  plaintiff  in 
error  and  a  team  belonging  to  John  Smith,  one  of  the  defend- 
ants in  error,  and  driven  by  James  Smith,  the  other  of  the  de- 
fendants in  error.  The  causes  were  tried  together  in  the  Cir- 
cuit Court  and  heard  together  in  the  Supreme  Court. 

The  objection  to  the  judgments  is  put  first,  and  most 
strenuously,  upon  tlie  ground  that  it  was  erroneous  to  deny 
the  motion  for  a  nonsuit  or  a  direction  for  a  verdict  for  the 
defendant  below  (who  is  the  plaintiff  in  error),  and  that  the 
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Supreme  Court  erred  in  approving  such  denial.  An  ex- 
amination of  the  evidence  in  the  bills  of  exception  satisfies 
us  that  there  were  questions  for  a  jury,  and  that  it  would 
have  been  erroneous  to  take  them  away  by  granting  either 
motion. 

It  is  next  contended  that  there  was  an  error  in  the  trial 
from  the  refusal  to  permit  the  plaintiff  below  to  be  crok's- 
examined  with  respect  to  the  physical  condition  of  the  cross- 
ing at  which  the  collision  occurred,  as  exhibited  by  a  photo- 
graph, marked  for  identification.  The  photograph  had  not 
been  proved,  and  therefore  it  was  proper  to  refuse  to  permit 
the  plaintiff  to  be  interrogated  respecting  it. 

It  is  further  contended  that  a  hypothetical  question,  pro- 
pounded to  a  physician  on*  cross-examination,  was  erroneously 
admitted  over  objection,  because  it  is  said  to  have  included  a 
fact  not  appearing  from  the  evidence.  This  contention  is  un- 
available because  an  examination  of  the  evidence  discloses 
that  it  justified  the  finding  of  the  very  fact  which  it  is 
claimed  ought  not  to  have  been  included  in  the  question. 

A  further  exception  was  taken  to  the  charge  of  the  trial 
judge,  and  this  is  its  language:  *The  defendant's  counsel 
prays  a  bill  of  exceptions  to  the  court's  charge  to  the  jury 
on  the  question  of  damages  to  the  plaintiff  John  Smith.'' 
The  Supreme  Court  held  that  this  exception  did  not  bring 
into  review  the  charge  on  the  subject  of  such  damages,  be- 
cause it  did  not  point  out  to  the  mind  of  the  trial  judge  in 
what  respect  the  counsel  thought  the  charge  on  that  subject 
was  erroneous. 

In  Packard  v.  Bergen  Neck  Railway  Co.,  25  Vroom  553, 
it  was  held,  in  this  court,  that  when  an  exception  is  prayed 
to  distinct  and  separate  propositions  of  law  contained  in  a 
charge,  the  trial  judge  may  allow  each  exception  generally, 
or  he  may  require  the  exceptant  to  state  and  insert,  in  the 
bill  of  exceptions,  the  ground  or  grounds  of  exception.  The 
exception  now  before  us  is  a  general  one,  and  the  trial  judge 
has  not  required  it  to  contain  the  ground  or  grounds  of  ob- 
jection. But  the  exception,  nevertheless,  is  faulty.  As  was 
said  by  Chief  Justice  Hornblower,  in  Potts  v.  Clarke,  Spenc. 
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536,  the  bill  of  exceptions  to  a  charge  which  does  not  consist 
of  a  single  legal  proposition,  must  show  the  part  or  parts  of 
the  charge  to  which  the  exception  was  taken,  and  points  out 
that  this  may  be  done  by  way  of  recital  of  the  parts  of  the 
charge  excepted  to.  This  doctrine  was  approved  in  this  court 
in  the  case  of  Packard  v.  Bergen  Neck  Railway  Co.,  ubi 
supra,  where  the  exception  distinctly  pointed  out  what  legal 
proposition  contained  in  the  charge  the  exceptant  objected  to. 

The  exception  now  under  consideration  does  not  recite  the 
language  of  the  charge,  or  call  the  attention  of  the  trial  judge 
to  the  charge,  either  specifically  or  in  substance.  This  loose 
practice  is  imfair  to  the  trial  judge  and  to  the  reviewing 
court.  The  trial  judge  may  have  inadvertently  used  lan- 
guage which  expresses  a  view  contrary  to  that  which  he  in- 
tended to  express.  He  may  incautiously  have  used  one  word 
to  express  an  idea  when  another  word  would  have  been  more 
appropriate.  If  the  language  he  has  used  is  brought  to  his 
attention,  his  inadvertence  or  mistake  would  be  instantly  cor- 
rected. With  such  an  exception  as  is  now  urged,  no  point 
is  brought  to  the  attention  of  the  trial  judge  respecting  his 
alleged  error.  Such  an  exception,  moreover,  requires  this 
court  to  pick  out  from  the  charge  whatever  may  have  been 
said  on  the  subject  to  which  it  is  directed.  We  agree,  there- 
fore, in  the  conclusion  reached  in  the  Supreme  Court,  for  the 
reason  above  given. 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Hendrickson,  Swayze,  Trenchard,  Bogert,  A^re- 

DENBURGH,  VrOOM,  GrEEN,  GrAY,  DiLL,  J.J.      12. 

For  reversal — Xone. 
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LEWIS  I^\NG,  RELATOR  AND  PLAINTIFF  IN  ERROR,  v. 
THE  MAYOR  AND  CHIEF  OF  POLICE  OF  THE  CITY  OF 
BAYONNE,  RESPONDENTS  AND  DEFENDANTS  IN 
ERROR. 

Argued  July  2,  1906— Decided  July  2,  1907. 

An  officer  appointed,  under  authority  of  a  statute,  to  fill  an  office 
created  by  that  statute  is  at  least  a  de  facto  officer,  and  acts  done 
by  him  antecedent  to  a  judicial  declaration  that  the  statute  is 
unconstitutional  are  valid,  so  far  as  they  involve  the  interests  of 
the  public  and  of  third  persons. 


On  error  to  the  Supreme  Court.  For  opinion  of  that  court, 
K-o  44  Vroom  109. 

For  the  plaintiff  in  error,  Gilbert  Collins. 

For  the  defendants  in  error,  Thomas  F.  Noonan  and  Elmer 
W.  De  mar  est. 

The  opinion  of  the  court  was  delivered  by 

GuMMEKE^  Chief  Justice.  The  plaintiff  in  error,  by  this 
proceeding,  seeks  to  obtain  a  peremptory  mandamus  against 
the  defendants  in  error,  compelling  them  to  restore  him  to 
his  position  as  a  member  of  the  municipal  police  force. 

It  appears  from  the  alternative  writ,  which  was  allowed  by 
the  Supreme  Court,  and  from  the  return  thereto  that,  by  the 
charter  of  the  city  of  Bayonne,  granted  by  the  legislature  in 
1869,  the  board  of  councilmen  of  the  city  were  authorized 
to  establish  a  police  force,  and  to  regulate  and  define  the 
manner  of  the  appointment  and  removal  of  its  members,  and 
their  duties  and  compensation;  that  the  mayor  was  made 
the  head  of  the  police  force  when  it  should  be  created;  that 
shortly  after  the  incorporation  of  the  municipality  a  police 
department  was  created  under  the  provisions  of  the  charter, 
and  that  on  the  3d  of  July,  1893,  the  plaintiff  in  error  was 
appointed  a  member  of  the  force.    It  further  appears  that  a 
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supplement  to  an  act  entitled  "An  act  to  remove  the  fire  and 
police  department  in  cities  of  this  state  from  political  con- 
trol," was  passed  by  the  legislature  on  March  30th,  1905,  by 
the  provisions  of  which  a  board  of  police  commissioners  was 
created  for  the  city  of  Bayonne  with  power  to  appoint  and 
discharge  for  cause  all  members  of  the  police  force  of  that 
city;  that  the  members  of  the  board  were  appointed  and  in- 
stalled into  oflBce  on  the  8th  of  April,  1905,  and  immediately 
organized;  that  on  April  17th,  1905,  there  was  presented  to 
the  board,  in  writing,  certain  charges  against  the  plaintiflP  in 
error,  upon  which  a  trial  was  had,  resulting  in  his  discharge 
from  the  force.  The  ground  upon  which  he  seeks  a  reinstate- 
ment is  that  the  statute  of  1905,  by  which  the  board  of  police 
commissioners  of  Bayonne  was  created,  and  under  which  its 
members  were  appointed,  is  unconstitutional ;  that  the  scheme 
provided  by  the  charter  for  the  creation  and  regulation  of  the 
police  force  remained  unaffected  by  it;  and  that  the  acts  of 
the  so-called  board,  therefore,  are  absolutely  null  and  void. 

At  the  term  at  which  the  hearing  of  this  cause  was  had 
before  the  Supreme  Court,  that  tribunal  had  before  it  for 
consideration  and  determination  the  case  of  State  v.  Nealon, 
44  Vroom  100,  which  was  a  qtio  warranto  proceeding,  at- 
tacking the  right  of  the  members  of  the  board  of  police  com- 
missioners of  Bayonne  to  hold  their  respective  offices,  on  the 
ground  that  the  supplement  of  1905,  above  referred  to,  was 
unconstitutional,  and  the  conclusion  reached  by  the  Supreme 
Court  in  that  case  was  in  favor  of  this  contention. 

^Notwithstanding  the  conclusion  reached  by  it  in  the  Nealon 
case,  however,  the  court  considered  that  upon  the  facts  set 
out  in  the  alternative  writ  and  the  return  thereto,  herein- 
before recited,  the  board  of  police  commissioners,  at  the  time 
when  it  dismissed  the  relator  from  his  position  as  a  member 
of  the  police  force,  was  a  de  facto  body,  exercising  a  public 
function  uncjer  color  of  right,  and  that  therefore  its  action 
in  dismissing  the  relator  could  not  be  successfully  challenged, 
resting  its  conclusion  upon  its  earlier  decisions  in  the  cases 
of  Mitchell  v.  Tolan,  4  Vroom  195;  Bownes  v.  Meehan,  16  Id. 
189;  and  Dugan  v.  Farrier,  18  Id.  383.    As  a  result  of  this 
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determination  judgment  was  directed  for  the  municipality. 
To  review  that  judgment  the  present  writ  of  error  is  sued  out. 
Plaintiff  in  error  rests  his  right  to  a  reversal  of  the  judg- 
ment against  him  upon  the  ground  that  the  conclusion  of 
the  Supreme  Court  that  the  board  of  police  commissioners  of 
Bayonne,  appointed  under  authority  of  the  supplement  of 
1905,  was  a  de  facto  body,  notwithstanding  the  fact  that  the 
statute  is  imconstitutional,  is  unsound  in  law,  and  is  not  sup- 
ported by  the  cases  relied  upon  by  that  tribunal  as  justifying 
its  decision.  He  points  out  that  Mitchell  v.  Tolan  was  a  quo 
warranto  proceeding,  challenging  the  right  of  Tolan  to  hold 
the  oflSce  of  alderman  of  the  city  of  New  Brunswick,  upon 
the  ground  that  he  was  not  legally  elected  to  the  office ;  that 
in  Bownes  v,  Meehan  the  question  presented  was  whether  a 
de  facto  board  of  freeholders,  the  members  of  which  body 
had  not  been  lawfully  elected,  could  fill  the  office  of  keeper 
of  the  county  jail  and  workhouse ;  and  that  in  Dugan  v.  Far- 
rier the  question  was  whether  the  action  of  a  board  of  free- 
holders which  was  presided  over  by  an  officer  styled  a  "di- 
rector," after  that  office  had  been  abolished,  was  valid,  and 
that  the  decision  in  the  latter  case  was  rested  upon  the  ground 
that,  notwithstanding  the  abolition  of  the  office  of  director, 
there  still  remained  the  position  of  presiding  officer  of  the 
board,  and  that,  as  the  former  director  had  assumed  to  act 
as  such  presiding  officer  with  the  acquiescence  of  the  board, 
he  was  its  de  facto  president.  Having  called  our  attention 
to  the  question  presented  in  the  cited  cases,  he  then  points 
out  that  what  was  held  by  the  court  in  each  of  them  was  that 
the  official  act  of  a  de  facto  incumbent  of  a  legally  existing 
office  is  valid,  so  far  as  the  rights  of  the  public  or  third  per- 
sons are  concerned.  He  then  argues  that  the  question  which 
the  present  case  presents  is  an  entirely  different  one,  namely, 
whether  there  can  he  sl  de  facto  incumbent  of  an  office  which 
has  no  legal  existence,  and  cites  the  decision  of  the  Supreme 
Court  in  the  case  of  Flaucher  v.  Camden,  27  Vroom  244,  as 
an  authority  in  support  of  his  contention  that  this  question 
must  be  answered  in  the  negative.  An  examination  of  the 
opinion  in  the  Flaucher  case  discloses  not  only  that  the  legal 
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question  there  presented  for  consideration  is  identical  with 
that  which  this  case  presents,  but  that  the  conclusion  then 
reached  by  the  Supreme  Court  is  in  direct  opposition  to  that 
announced  in  the  opinion  delivered  by  it  in  this  case.  Tn 
the  earlier  case  the  plaintiff  in  error  was  tried  in  the  police 
court  of  the  city  of  Camden  for  selling  liquor  without  a  li- 
cense. His  defence  was  that  he  held  a  license  from  the  coimty 
board  of  license  commissioners.  Notwithstanding  this  fact 
he  was  convicted.  On  writ  of  error  this  conviction  was  af- 
firmed by  the  Supreme  Court.  The  ground  of  affirmance  was 
that  the  statute  creating  the  county  board  of  license  com- 
missioners was  unconstitutional,  as  had  already  been  de- 
termined by  it  at  the  same*  term  in  a  quo  warranto  proceed- 
ing brought  against  the  members  of  the  board  (Loucks  v. 
Bradshaw,  Id,  1) ;  that  being  unconstitutional,  the  so-called 
county  board  of  license  commissioners  never  had  legal  exist- 
ence, and  that  consequently  the  members  of  the  board  were 
neither  de  jure  nor  de  facto  officers ;  the  court  declaring  that 
"where  the  office  itself  is  created  by  an  unconstitutional 
statute  there  can  be  no  incumbent  either  de  jure  or  de  facto," 
and  that  consequently  the  license  was  mere  waste  paper.  The 
opinion  in  the  Flaucher  case  is  a  carefully  considered  one, 
and  is  fully  supported  by  the  authorities  cited  in  it  (with  the 
exception  of  one  which  will  be  later  referred  to),  notably  by 
that  of  Norton  v.  Shelby  County,  118  U.  S.  425.  In  that 
case  Mr.  Justice  Field  declared  that  the  contention  there 
made,  viz.,  that  if  the  act  creating  the  board  of  county  com- 
missioners of  Shelby  county  was  void  and  the  commissioners 
were  not  officers  de  jure  they  were  nevertheless  officers  de 
facto,  was  met  by  the  fact  that  there  cannot  be  any  officer 
de  facto  or  de  jure  if  there  be  no  office  to  fill;  that  the  act 
attempting  to  create  the  office  of  commissioner  never  became 
a  law  and  that  therefore  the  office  never  came  into  exist- 
ence; that  "an  unconstitutional  act  is  not  a  law — it  confers 
no  right;  it  imposes  no  duties;  it  affords  no  protection;  it 
creates  no  office;  it  is,  in  legal  contemplation,  as  inoperative 
as  though  it  had  never  been  passed."  Xotwithstanding  the 
great  weight  which  the  opinion  of  so  distinguished  a  jurist 
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carries  with  it;  notwithstanding  that  Xorton  v.  Shelby 
County  has  been  frequently  cited  with  approval  in  other  juris- 
dictions, I  am  unable  to  accept  as  sound  the  doctrine  upon 
which.it  is  rested,  namely,  that  an  unconstitutional  law  is 
void  ab  initio  and  aflPords  no  protection  for  acts  done  under 
its  sanction.  That  it  works  injustice  in  its  application  to  the 
citizen  is  apparent.  The  Flaucher  case  is  a  pregnant  example 
of  the  truth  of  this  assertion.  The  legislature  had  enacted  a 
general  law,  making  the  unlicensed  sales  of  intoxicating  liquor 
a  criminal  offence,  but  legalizing  such  sales  when  made  by  a 
person  holding  a  license  from  the  proper  authority.  It  then, 
by  a  subsequent  statute,  created  the  county  board  of  license 
commissioners  the  proper  authority  to  grant  such  licenses  in 
the  county  of  Camden.  FJaucher  applied  to,  and  received 
from,  this  board  a  license  to  sell  liquors  at  his  saloon  in  the 
city  of  Camden.  At  that  time  the  law  creating  tlie  county 
board  stood  upon  the  statute  book,  apparently  as  valid,  as  much 
entitled  to  be  respected  and  obeyed  as  the  enactment  which  pro- 
hibited the  sale  of  liquor  without  a  license.  And  yet,  notwith- 
standing that  he  scinipulously  observed  the  law,  as  declared  by 
the  legislature,  he  was  made  a  criminal  by  judicial  decision,  a 
decision  which  in  its  operation  and  effect  was  as  much  ex  post 
facto  as  any  statute  which  makes  criminal  an  antecedent  act 
which  violated  no  law  at  the  time  when  it  was  done. 

The  vice  of  the  doctrine  of  Norton  v.  Shelby  County,  as  it 
seems  to  me,  is  that  it  fails  to  recognize  the  right  of  the  citizen, 
which  is  to  accept  the  law  as  it  is  written,  and  not  to  be  re- 
quired to  determine  its  validity.  The  latter  is  no  more  the 
function  of  the  citizen  than  is  the  making  of  the  law.  Each  of 
these  functions  has  been  delegated  by  the  constitution,  the  one 
to  the  judicial  and  the  other  to  the  legislative  branch  of  the  gov- 
ernment. And  it  is  to  be  observed  that  the  judicial  f imction  of 
determining  the  validity  of  statutes  is  confined  within  a  very 
narrow  scope.  Courts  are  not  vested  with  the  general  super- 
vision of  legislation.  They  have  received  no  authority  from 
the  people  to  inspect  each  statute,  as  it  comes  from  the  hands 
of  the  legislature,  and  declare  whether  or  not  it  infringes 
constitutional  limitations.     The  function  of  the  judicial  de- 
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partment  with  respect  to  legislation  deemed  unconstitutional 
is  not  exercised  tn  rem,  but  always  in  personam.  Allison  v. 
Corker,  38  Vroom  596.  Only  such  statutes  as  aflfect  the  rights 
of  parties  to  judicial  proceedings  are  ever  subjected  to  the 
scrutiny  of  the  courts.  And  these  are  comparatively  few.  Of 
the  twenty-four  hundred  and  more  acts  of  the  legislature 
passed  in  this  state  during  the  last  ten  years,  less  than  four 
hundred  have  received  judicial  consideration.  The  remain- 
ing two  thousand  whicli  are  upon  the  statute  book  (except 
those  which  have  been  repealed  by  the  legislature)  are  ac- 
cepted and  enforced  as  a  part  of  the  law  of  the  land.  And 
this,  in  my  judgment,  is  the  only  way  injrfiich  a  government 
such  as  ours  can  be  safely  administered.  rPo  require  the  citizen 
to  determine  for  himself,  at  his  peril,  to  what  extent,  if  at 
all,  the  legislature  has  overstepped  the  boundaries  defined  by 
the  constitution  in  passing  this  mass  of  statutes  would  be  to 
place  upon  him  an  intolerable  burden,  one  which  it  would  be 
absolutely  impossible  for  him  to  bear — a  duty  infinitely  beyond 
his  ability  to  perform.  In  my  opinion  the  provisions  of  a 
solemn  act  of  the  legislature,  so  long  as  it  has  not  received 
judicial  condemnation,  are  as  binding  upon  the  citizen  as  is 
the  judgment  of  a  court  rendered  against  him  so  long  as  it 
remains  imreversed.  And  this,  as  I  understand  his  opinion, 
was  the  view  expressed  by  Chief  Justice  Butler  in  State  v. 
Carroll,  38  Conn,  449,  notwithstanding  that  it  is  cited  by 
Justice  Field  as  an  authority  for  the  conclusion  reached  by 
him  in  Norton  v.  Shelby  County,  and  by  Justice  Reed  in 
support  of  the  view  expressed  by  him  in  Flaucher  v.  Camden. 
The  Carroll  case  is  admittedly  the  leading  one  upon  the  ques- 
tion of  what  is  essential  to  constitute  a  person  a  de  facto  of- 
ficer. It  is  referred  to  by  Justice  Field  as  "a  landmark  of  the 
law,"  "an  elaborate  and  admirable  statement  of  the  law,''  and 
no  one  can  read  it  without  concurring  in  this  encomium  upon 
it.  The  Chief  Justice,  having  first  declared  that  "an  officer  de 
facto  is  one  whose  acts,  though  not  those  of  a  lawful  officer, 
the  law,  upon  principles  o^  policy  and  justice,  will  hold  valid 
so  far  as  they  involve  the  interests  of  tlie  public  and  of  third 
persons,  where  the  duties  of  the  office  are  exercised  under  color 
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of  an  election  or  an  appointment  by  or  pursuant  to  a  public 
unconstitutional  law,  before  the  same  is  adjudged  to  be  such/* 
refers  to  numerous  cases  the  reasoning  of  which,  in  his  judg- 
ment, supports  this  proposition.  Justice  Field  perceiving  that 
this  statement  of  what  constitutes  an' officer  de  facto,  if  ac- 
cepted as  ^broadly  as  it  is  made,  militated  against  the  conclu- 
sion which  he  himself  reached,  points  out  that  none  of  the 
cases  cited  by  Chief  Justice  Butler  "recognize  such  a  thing  as 
a  de  facto  office,  or  speak  of  a  person  as  a  tie  facto  officer  except 
when  he  is  the  incumbent  of  a  de  jure  office"  and,  for  this 
reason,  asserts  that  the  learned  Chief  Justice,  in  the  proposi- 
tion laid  down  by  him,  "refers  not  to  the  unconstitutionality 
of  the  act  creating  the  office,  but  to  the  unconstitutionality  of 
the  act  by  which  the  officer  is  appointed  to  an  office  legally 
existing.*'  But  it  is  to  be  observed,  as  has  already  been  stated, . 
that  Chief  Justice  Butler  did  not  refer  to  the  cases  which  he 
cited  as  decisions  upon  the  very  point  embraced  in  his  propo- 
sition, but  merely  for  the  purpose  of  showing  that,  by  their 
reasoning,  they  supported  it.  That  his  proposition  included 
unconstitutional  laws  which  created  offices  as  well  as  uncon- 
stitutional laws  by  which  officers  were  appointed  to  offices 
legally  existing  is,  as  it  seems  to  me,  made  clear  by  the  follow- 
ing expression  of  view  found  on  page  472  of  his  opinion.  Re- 
ferring to  a  statement  made  in  an  earlier  opinion  delivered  by 
him  (Brown  v.  O'Connell,  36  Conn,  432)  to  the  effect  that  a 
law  passed  by  the  legislature  cannot  have  color  of  authority  or 
the  semblance  of  authority  imless  it  appears  prima  facie  to  be 
law,  and  that  it  cannot  so  appear  if  it  is  manifestly  repug- 
nant to  the  constitution,  he  says :  "The  inference  to  be  drawn 
from  these  assumptions  necessarily  is  that  a  manifestly  un- 
constitutional law  is  without  any  force  whatever,  and  that 
whether  manifestly  unconstitutional  or  not,  and  whether  it 
have  the  appearance  and  force  of  law  or  not,  are  questions  for 
the  private  judgment  of  the  citizen.  If  these  assumptions 
were  true  they  would  dispose  of  this  case,  but  they  are  of 
novel  impression  and  fundamentally  erroneous.  Every  law 
of  the  legislature,  however  repugnant  to  the  constitution,  has 
not  only  the  appearance  and  semblance  of  authority  but  the 
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force  of  law.  It  cannot  be  questioned  at  the  bar  of  private 
judgment,  and,  if  thought  unconstitutional,  resisted,  but  must 
be  received  and  obeyed  as,  to  all  intents  and  purposes,  law 
until  questioned  in  and  set  aside  by  the  courts.  This  prin- 
ciple is  essential  to  the  very  existence  of  order  in  society." 
Having  laid  down  this  principle,  he  then  proceeds  to  say: 
"If,  then,  the  law  of  the  legislature  which  creates  an  oflBce 
and  provides  an  officer  to  perform  its  duties  must  have  the 
force  of  law  until  set  aside  as  unconstitutional  by  the  courts, 
it  would  be  absurd  to  say  that  an  officer  so  provided  had  no 
color  of  authority." 

This  excerpt  not  only  demonstrates  that  the  learned  Chief 
Justice  intended  to  lay  down  his  proposition  as  broadly  as  he 
stated  it,  but  is  convincing  of  its  soundness.  So  necessary 
to  the  successful  carrying  on  of  a  republican  form  of  govern- 
ment is  the  principle  which  I  understand  the  Chief  Justice 
to  have  laid  down,  namely,  that  a  statute  which  creates  an 
office  and  provides  an  officer  to  perform  its  duties  must  have 
the  force  of  law  imtil  condemned  as  unconstitutional  by  the 
courts,  and  that  in  the  meantime  the  officer  so  provided  is  an 
officer  de  facto,  that  it  is  impliedly  recognized  and  acted  on, 
almost  universally  (so  far  as  my  examination  has  disclosed), 
in  the  case  of  municipal  corporations  wliich  have  been  created 
by  unconstitutional  laws.  Such  corporations  are  declared  to 
be  de  facto  corporations.  Dill.  Mun.  Corp.,  §  43a;  Burt  v. 
Winona,  &c.,  Railroad  Co,,  31  Minn.  472,  and  cases  cited. 
And  not  only  so,  but  courts  refuse  to  permit  the  legality  of 
their  existence  to  be  called  into  question,  except  by  the  state 
itself,  through  its  attorney-general,  and  hold  that,  so  long  as 
the  state  does  not  see  fit  to  interfere  and  terminate  the  exist- 
ence thereof  by  direct  proceeding  brought  by  the  attorney- 
general,  a  municipal  corporation  which  has  been  created  by 
an  unconstitutional  statute  may  exercise  upon  the  citizen, 
through  its  officers,  the  powers  conferred  upon  it  by  the 
statute  as  fully  and  completely  as  if  it  was  created  by  a  law 
valid  in  every  particular. 

And  yet,  if  it  be  true  that  there  cannot  be  such  a  thing  as 
a  de  facto  officer  unless  there  h^  a  de  jure  office,  on  what 
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theory  can  the  acts  of  such  officers  be  recognized  as  valid? 
How  can  it  be  true  that  a  law  of  this  character,  the  validity 
of  which  no  one  but  the  attorney-general  can  challenge,  and 
which  is  permitted  to  be  enforced  to  the  fullest  extent  against 
the  public,  "confers  no  riglits,  imposes  no  duties,  affords  no 
protection,  creates  no  office,"  and  "is,  in  legal  contemplation, 
as  inoperative  as  if  it  had  never  been  passed?"  It  may  be 
said  that,  strictly  speaking,  the  law  does  not  recognize  a 
municipality  so  created  as  an  existing  corporation;  that  it 
does  not  recognize  the  acts  of  its  pretended  officers  as  valid; 
but  that  it  merely  refuses  to  permit  the  right  of  such  officers 
to  exercise  their  functions  to  be  challenged  in  order  that  a 
government  which  exists  in  fact  may  not  be  overthrown  until 
another  is  provided.  But  this,  it  seems  to  me,  is  a  mere 
verbal  distinction.  The  fact  remains  that  the  acts  of  the  in- 
cumbents of  such  so-called  officers  are  as  potent,  so  far  as  the 
public  is  concerned,  as  are  the  acts  of  any  de  jure  officer  who 
performs  the  duties  of  a  legally  existing  office. 

In  my  judgment,  the  same  public  policy  which  requires 
obedience  from  the  citizen  to  the  provisions  of  a  public  statute 
which  creates  a  municipality',  and  provides  for  its  govern- 
ment, even  though  unconstitutional,  so  long  as  it  has  not  re- 
ceived judicial  condemnation,  equally  justifies  his  obedience 
to  every  other  law  which  the  legislature  has  seen  fit  to  enact 
imtil  such  law  has  been  judicially  declared  to  be  invalid. 

I  conclude  that  an  officer  appointed  under  authority  of  a 
statute  to  fill  an  office  created  by  the  statute  is  at  least  a  de 
facto  officer,  and  that  acts  done  by  him  antecedent  to  a  ju- 
dicial declaration  that  the  statute  is  unconstitutional  are 
valid,  so  far  as  they  involve  the  interests  of  the  public  and  of 
third  persons ;  that  the  doctrine  promulgated  by  the  Supreme 
Court  in  Flaucher  v.  Camden  rests  upon  an  unsound  basis 
and  should  not  be  followed. 

The  judgment  imder  review  must  be  affirmed  for  the  reason 
stated  in  the  opinion  delivered  in  the  court  below,  namely, 
that  the  board  of  police  commissioners  of  Bayonne,  at  the 
time  of  its  dismissal  of  the  plaintiff  in  error  from  the  mu- 
nicipal police  force,  was  a  de  facto  body  and  its  action,  there- 
fore, valid  as  against  him. 


Digitized  by  CjOOQIC 


464    COURT  OF  ERRORS  AND  APPEALS. 

Montvale  v.  People's  Bank.  7 4  N.  J,  L. 

For  affirmance — The  Chancellor^  Chief  Justice^  Fort, 
Reed,  Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green, 
Gray,  J.J.     10. 

For  reversal — None. 


THE  BOROUGH  OF   MONTVALE,  DEFENDANT  IN   ERROR, 
V.  THE  PEOPLE'S  BANK,  PLAINTIFF  IN  ERROR. 

Argued  July  12,  1906— Decided  July  17.  1907. 

1.  The  rights  and  liabilities  of  the  makers  and  holders  of  municipal 
bonds  which  have  come  into  existence  since  the  general  act  re- 
lating to  negotiable  instruments  (approved  April  4th,  1902)  took 
effect  are  determined  by  the  provisions  of  that  act. 

2.  It  is  no  defence  to  an  action  upon  a  municipal  bond  (made  and 
executed  after  the  act  of  April  4th,  1902,  took  effect),  in  the 
hands  of  a  holder  'in  due  course,**  that  the  maker  of  the  bond 
never  in  fact  delivered  it. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Gilbert  Collins. 

For  the  defendant  in  error,  Leon  Abbett 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  is  an  action  of  replevin 
brouglit  by  the  borough  of  Montvale  to  recover  from  the  pos- 
session of  the  People^s  Bank  certain  coupon  bonds,  dated 
July  1st,  1903,  payable  to  bearer  on  the  1st  day  of  July, 
1913,  and  made  and  executed  by  the  borough,  but  which,  it 
avers,  were  never  issued  or  delivered  by  it. 

The  case  was  tried  in  the  court  below  upon  an  agreed  state 
of  facts,  from  which  it  appeared  that  the  bonds  in  suit  were 
two  of  an  issue  of  thirty  $500  bonds,  each  of  which  was  signed 
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by  the  mayor  of  the  borough,  one  Alfred  M.*  Crotty,  sealed 
with  the  corporate  seal  of  the  municipality  and  duly  attested 
by  the  borough  clerk;  that  some  of  the  bonds  were  sold  by 
the  borough,  and  the  remainder  were  left  by  it  in  the  custody 
of  the  mayor  until  some  further  disposition  of  them  should 
be  made  by  the  borough;  that  the  bonds  in  suit  are  two  of 
those  which  were  left  in  the  custody  of  the  mayor ;  that  while 
in  his  custody,  the  latter  hypothecated  them  with  the  de- 
fendant bank  to  secure  the  payment  of  a  loan  made  by  it  to 
him;  that  the  bank  had  no  knowledge  until  long  after  the 
making  of  the  loan  and  tlie  pledging  of  the  bonds  that  Crotty 
was  not  in  lawful  possession  of  them  and  authorized  to  sell 
and  dispose  of  them ;  and,  finally,  that  the  loan  made  by  the 
bank  to  Crotty  still  remain  unpaid. 

Upon  these  facts  the  court  held,  as  matter  of  law,  that  there 
was  never  any  delivery  of  the  bonds  in  suit  such  as  to  impress 
upon  them  the  quality  of  negotiable  instruments,  and  that 
they  had  no  legal  force  or  existence  in  the  hands  of  the  de- 
fendant, and  directed  judgment  to  be  entered  in  favor  of  the 
borough. 

It  will  be  observed  that  the  bonds  in  suit  were  made  and 
executed  about  a  year  after  the  act  of  the  legislature  entitled 
"A  general  act  relating  to  negotiable  instruments  (being  an 
act  to  establish  a  law  uniform  with  the  laws  of  other  states 
on  that  subject)/'  approved  April  4th,  1902  (Pamph.  L.,  p. 
583),  went  into  effect.  If,  therefore,  the  class  of  securities 
generally  designated  as  municipal  bonds  are  subject  to  the 
provisions  of  that  statute,  the  decL-ion  of  this  case  must  de- 
pend upon  the  application  of  those  provisions  to  the  facts 
agreed  upon.  That  the  statute  does  embrace  this  class  of 
securities  seems  to  us  to  be  clear,  for  the  following  reasons : 
.  In  the  first  place,  although  the  body  of  the  act  is  largely  a 
transcript  of  the  English  statute  of  45  £  46  Vict,^  ch.  61,  en- 
titled "An  act  to  codify  the  law  relating  to  bills  of  exchange, 
cheques  and  promissory  notes,"  our  legislature  discarded  the 
title  of  the  English  statute  and  selected  in  its  place  one  much 
broader  in  its  scope,  viz.,  a  general  act  relating  to  negotiable 
instruments,  with  knowledge  of  the  fact  that  it  had  then  long 
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been  settled  by  the  decisions  of  this  court  that  a  municipal 
bond  was  a  negotiable  instrument.  City  of  Elizabeth  v.  Force, 
2  Stew.  Eq,  587 ;  Copper  v.  Jersey  City,  15  Vroom  634 ;  Fifth 
Ward  Savings  Bank  v.  First  National  Bank,  19  Id.  513. 

In  the  second  place,  our  act  contains  in  its  first  section  a 
provision  (which  is  absent  from  the  English  statute)  prescrib- 
ing the  requisites  of  a  negotiable  instnmient,  and  a  mimicipal 
bond  complies  with  each  of  those  requirements,  which  are  as 
follows : 

I.  It  must  be  in  writing  and  signed  by  the  maker  or  drawer. 

II.  Must  contain  an  unconditional  promise  or  order  to  pay 
a  sum  certain  in  money. 

III.  Must  be  payable  on  demand  at  a  fixed  or  determinable 
future  time. 

IV.  Must  be  payable  to  order  or  to  bearer. 

In  the  third  place,  the  sixty-fifth  section  of  our  act,  after 
prescribing  that  every  person  negotiating  an  instrument  by 
delivery  or  by  a  qualified  endorsement  shall  be  held  to  have 
warranted,  among  other  things,  "that  all  prior  parties  had 
capacity  to  contract,^'  provides  that  this  shall  not  apply  *'to 
persons  negotiating  public  or  corporate  securities  other  than 
notes  or  bills.^' 

What,  then,  are  the  rights,  if  any,  imder  our  statute  of  the 
defendant  bank  as  the  holder  of  these  bonds?  The  fifty- 
second  section  of  the  act  declares  that  "a  holder  in  due  course 
is  a  holder  who  has  taken  the  instrument  under  the  following 
conditions : 

"I.  That  it  is  complete  and  regular  upon  its  face. 

**II.  That  he  became  the  holder  of  it  before  it  was  overdue 
and  without  notice  that  it  had  been  previoHsly  dishonored, 
if  such  was  the  fact. 

"III.  That  he  took  it  in  good  faith  and  for  value. 

"IV,  That  at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it." 

It  appears  from  the  agreed  state  of  facts  that  the  bonds  are 
complete  and  regular  upon  their  face;  that  the  defendant 
became  the  holder  of  them  before  maturity ;  that  it  took  them 
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for  value ;  and  that  it  had  no  knowledge  until  long  after  they 
came  into  its  possession  as  collateral  to  the  loan  it  had  made 
to  Crotty  that  the  latter  was  not  in  lawful  possession  of  them 
and  authorized  to  dispose  of  them. 

It  is  suggested  that,  although  the  bank  had  no  knowledge 
of  any  lack  of  authority  on  the  part  of  Crotty  to  dispose  of 
the  bonds,  the  fact  that  he  signed  them  as  mayor  charged  it 
with  notice  of  the  defect  in  his  title  within  the  meaning  of 
the  fifty-second  section  of  the  statute.  But  it  is  provided  by 
the  fifty-sixth  section  of  the  act  that  "to  constitute  notice  of 
an  infirmity  in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  the  same,  the  person  to  whom  it  is  ne- 
gotiable must  have  had  actual  knowledge  of  the  infirmity  or 
defect,  or  knowledge  of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith."  Knowledge  on  the 
part  of  the  bank  that  the  person  to  whom  they  made  the  loan 
was  the  mayor  of  the  borough,  if  it  had  such  knowledge, 
affords  no  ground  for  holding  that  its  action  in  taking  the 
bonds  amounted  to  bad  faith.  Notwithstanding  that  Crotty 
executed  them  in  his  official  capacity,  he  had  as  complete  a 
right  as  any  other  citizen  of  the  borough,  or  any  member  of 
the  public  at  large,  to  become  a  purchaser  of  its  securities, 
and  the  fact  that  he  assumed  to  deal  with  them  as  his  own 
in  his  transaction  with  the  bank,  instead  of  being  notice  to  it 
that  he  was  betraying  the  trust  reposed  in  him  by  the  mu- 
nicipality and  was  fraudulently  putting  upon  the  market  se- 
curities which  had  not  been  issued  by  it,  justified  the  bank 
in  believing  that  he  was  in  fact  just  what  he  represented 
himself  to  be  by  his  conduct,  namely,  the  owner  of  the  se- 
curities. The  bank  is,  therefore,  the  holder  in  due  course  of 
the  bonds  in  suit,  as  such  holder  is  defined  by  the  statute. 

The  rights  of  the  holder  in  due  course  and  the  liability  of 
the  maker  of  a  negotiable  instrument  which  has  been  put  into 
circulation  by  a  person  other  than  the  maker  and  without  the 
authority  of  the  latter  are  prescribed  by  the  sixteenth  section 
of  the  act,  which  is  as  follows:  "Every  contract  on  a  ne- 
gotiable instrument  is  incomplete  and  revocable  until  delivery 
of  the  instrument  for  the  purpose  of  giving  effect  thereto ;  as 
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between  immediate  parties  and  as  regards  a  remote  party 
other  than  a  holder  in  due  course,  the  delivery,  in  order  to  be 
effectual,  must  be  made  either  by  or  under  the  authority  of 
the  party  making,  drawing,  accepting  or  endorsing,  as  the 
case  may  be;  and  in  such  case  the  deliver}'  may  be  shown  to 
have  been  conditional  or  for  a  special  purpose  only  and  not 
for  the  purpose  of  transferring  the  property — the  instru- 
ment ;  but  where  the  instrument  is  in  the  hands  of  a  holder 
in  due  course,  a  valid  delivery  thereof  by  all  parties  prior  to 
him,  so  as  to  make  them  liable  to  him,  is  conclusively  pre- 
sumed," &c. 

Applying  to  the  borough  the  conclusive  presumption  which 
this  last-cited  section  of  the  statute  prescribes  for  the  pro- 
tection of  a  holder  in  due  course,  it  must  be  held  to  h^ve  made 
a  valid  delivery  of  these  bonds,  so  far  as  the  defendant  bank 
is  concerned,  and  the  latter  is  therefore  entitled  to  retain 
possession  of  them  as  outstanding  obligations  of  the  mu- 
nicipality. 

Our  determination  that  the  Negotiable  Instruments  act 
applies  to  municipal  bonds,  as  well  as  to  bills  of  excliange, 
promissory  notes  and  checks,  makes  imnecessary  a  considera- 
tion of  the  interesting  question  argued  by  counsel  of  the  re- 
spective rights  of  the  plaintiff  and  defendant  under  the  law 
merchant  as  it  existed  prior  to  the  enactment  of  that  statute. 

The  judgment  under  review  will  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor^  Chief  Justice,  Gae- 
Risoy,  Fort,  Pitney,  Swayze,  Reed,  Trenchard,  Yreden- 
buhgh,  Vroom,  Green,  Gray,  J.J.     12. 
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ANNA  K.  HOLMES.  ADMINISTRATRIX,  &c.,  PLAINTIFF  IN 
ERROR,  V.  PENNSYLVANIA  RAILROAD  COMPANY,  DE- 
FENDANT IN  ERROR. 

Argued  June  21,  1906— Decided  March  4,  1907. 

1.  As  against  positive  aflBrmative  evidence,  by  credible  witnesses,  ot 
the  giving  of  warning  of  the  approach  of  a  railroad  train  to  a 
highway  crossing,  by  the  ringing  of  a  bell  or  the  blowing  of  a 
whistle,  there  must  be  something  more  than  the  testimony  of  wit- 
nesses, who,  by  reason  of  their  surroundings,  would  be  unlikely  to 
notice  the  giving  of  such  warning,  that  they  neither  heard  a  bell 
rung  nor  a  whistle  blown,  in  order  to  justify  the  submission  to 
the  jury  of  the  question  whether  or  not  such  warning  was  given. 

2.  A  verdict  for  damages  which  rests  solely  upon  an  issue  not  raised 
by  the  pleadings  cannot  be  supported. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Oeorge  Gilbert, 

For  the  defendant  in  error,  Thomas  L,  OasJcill. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  suit  is  brought  by  the  ad- 
ministratrix of  Joseph  J.  Holmes,  deceased,  to  recover  from 
the  defendant  corporation  the  pecuniary  loss  sustained  by  his 
widow  and  next  of  kin  through  his  death.  He  was  killed 
about  two  o'clock  in  the  morning  of  the  4th  of  Xovember, 
1902,  while  driving  along  Cooper  street,  in  the  town  of  Bev- 
erly, in  attempting  to  cross  the  tracks  of  the  defendant  com- 
pany in  front  of  an  approaching  train.  The  sole  ground 
averred  in  the  declaration  for  charging  the  defendant  com- 
pany with  responsibility  for  his  death  is  the  failure  to  use 
reasonable  care  in  the  operation  of  its  train  as  it  approached 
the  crossing  at  which  he  was  struck  down.  Upon  the  trial 
of  the  cause  the  plaintiff  attempted  to  support  the  averment 
of  negligence  by  proof  that  the  statutory  provision,  requiring 
a  bell  to  be  rung,  or  a  whistle  to  be  blo\i'n  when  a  train  ap- 
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preaches  a  highway  crossing,  was  not  complied  with  by  the 
employes  in  charge  of  the  defendant  company's  train.  Two 
witnesses  were  called  on  behalf  of  the  plaintiff  to  testify  to 
that  fact.  The  first  was  Samuel  Wickward,  who  testified  that 
he  was  following  Holmes  along  Cooper  street  and  heard  the 
crash  when  the  collision  occurred.  He  was  asked  on  his  di- 
rect examination : 

"Q,  Did  you  hear  any  bell  rung  or  whistle  blov^-n  for  the 
train  ? 

'*A,  No  whistle  at  all. 

"g.  Nor  bell?* 

"A.  I  don't  know;  I  wouldn't  like  to  say  whether  I  heard 
any  bell  or  not.'' 

On  his  cross-examination  he  affirmed  the  statement  made 
by  him  in  his  testimony  in  chief.  The  other  witness  was  a 
Mrs.  Wilmerton,  who  lived  about  half  a  square  from  the  scene 
of  the  accident.  She  testified  that  she  had  occasion  to  get  up 
about  two  o'clock  in  the  morning  of  November  4th,  and  that 
about  ten  minutes  afterward,  and  before  she  had  returned 
to  her  bed,  she  heard  a  heavy  crash  coming  from  the  direc- 
tion of  the  crossing.  She  was  asked  but  a  single  question 
upon  the  point  in  controversy,  viz.,  "Did  you  hear  the  whistle 
blow  or  the  bell  ring  ?"    Her  answer  was  "No,  sir." 

On  the  part  of  the  defence  the  proof  was  plenary  tliat  the 
bell  was  rung,  if  the  witnesses  who  were  called  to  prove  that 
fact  were  entitled  to  credit.  They  were  the  engineer,  the  fire- 
man and  one  of  the  brakemen  of  the  train;  and  they  all 
swore  positively  that  the  bell  was  rung  in  a  way  which  showed 
full  compliance  with  the  statute.  This  was  the  state  of  the 
proofs  when  the  case  was  rested ;  and  upon  application  made 
by  the  defendant  the  trial  judge  directed  a  verdict  in  its 
favor. 

The  plaintiff  now  assigns  error  upon  this  direction. 

In  our  opinion  the  proofs  in  the  cause  afford  no  support 
whatever  for  the  conclusion  that  the  bell  was  not  rung  in  the 
manner  required  by  the  statute.  The  testimony  of  Wick- 
ward  did  not  even  tend  to  prove  that  fact,  for  it  will  equally 
justify  a  finding  that  he  heard  the  bell  as  that  he  did  not. 
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The  statement  of  Mrs.  Wilmerton  that  she  did  not  hear  the 
bell  rung  may  be  conceded  to  have  been  sufficient  to  call  for 
proof  upon  the  subject  by  the  defendant,  notwithstanding 
that,  for  aught  that  appears  to  the  contrary,  her  failure  to 
do  so  may  have  been  due  to  the  fact  that  her  attention  at  the 
time  was  entirely  fixed  upon  some  other  matter.  The  testi- 
mony which  was  offered  by  the  defendant,  however,  entirely 
destroyed  the  probative  force  of  her  negative  statement.  The 
credibility  of  the  witnesses  who  proved  that  the  bell  was  rung 
was  not  impeached  by  any  direct  evidence,  nor  does  the  case 
disclose  any  reason  for  rejecting  their  testimony.  In  the  case 
of  Culhane  v.  New  York  Central,  &c..  Railroad  Co.,  60  N,  Y. 
133,  137,  it  is  said  that  "As  against  positive  affirmative  evi- 
dence by  credible  witnesses  to  the  ringing  of  the  bell,  or  the 
sounding  of  a  whistle,  there  must  be  something  more  than  the 
testimony  of  one  or^more  that  they  did  not  hear  it,  to  au- 
thorize the  submission  of  the  question  to  the  jury.  It  must 
appear  that  they  were  looking,  watching  or  listening  for  it; 
that  their  attention  was  directed  to  the  fact,  so  that  the  evi- 
dence will  tend  to  some  extent  to  prove  the  negative.  A  mere 
^I  did  not  hear^  is  entitled  to  no  weight  in  the  presence  of 
affirmative  evidence  that  the  signal  was  given,  and  does  not 
create  a  conflict  of  evidence  justifying  a  submission  of  the 
question  to  the  jury  as  one  of  fact."  Hubbard  v.  Boston  and 
Albany  Railroad  Co.,  159  Mass.  320;  Keiser  v.  Lehigh  Val- 
ley Railroad  Co.,  212  Pa.  St.  409;  and  Eissing  v.  Erie 
Railroad  Co.,  44  Vroom  343,  the  latter  a  decision  of  our  Su- 
preme Court,  are  to  the  same  effect.  We  think  this  principle 
is  sound  when  applied  to  the  testimony  of  one  who,  by  reason 
of  his  surroundings,  would  be  unlikely  to  notice  the  giving  of 
the  signal,  unless  his  attention  was  directed  to  the  passing  of 
the  train.  In  the  present  case  the  fact  that  Mrs.  Wilmerton 
lived  in  close  proximity  to  the  railroad,  and  that  the  passage 
of  trains  to  and  fro  upon  it  was  a  matter  of  frequent  occur- 
rence, renders  it  quite  unlikely  that  she  would  observe  whether 
a  bell  upon  a  given  train  was  being  rung  as  it  passed  along  in 
the  neighborhood  of  her  house,  unless  her  attention  was  at- 
tracted to  it  at  the  time.     A  person  who  lives  in  proximity 
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to  a  railroad  where  the  passage  of  trains  is  frequent  becomes 
so  accustomed  to  the  noise  of  their  passage  that  he  no  more 
observes  the  sound  produced  by  them  as  they  move  to  and 
fro  than  he  does  the  striking  of  a  clock  in  a  room  in  which 
he  is  accustomed  to  sit. 

We  concur  in  the  view  taken  by  the  trial  judge  that  the 
plaintiff  below  failed  to  sustain  the  burden  of  proof  that  was 
upon  her  to  show  that  the  bell  was  not  rung  in  the  manner 
required  by  the  statute. 

It  is  further  contended  on  behalf  of  the  plaintiff  in  error 
that  there  was  testimony  in  the  case  which  would  justify  the 
conclusion  that  the  crossing  at  which  the  accident  occurred 
was  unusually  dangerous,  by  reason  of  the  existence  of  ob- 
structions to  the  view  in  the  direction  from  which  the  train 
that  collided  with  the  wagon  of  the  deceased  was  approach- 
ing; that  the  defendant  company  was  responsible  for  the 
presence  of  those  obstructions;  and  that,  therefore,  it  was 
bound  to  use  extra  precautions  for  the  safety  of  travelers 
upon  the  highway;  to  do  something  more  to  warn  them  of 
the  approach  of  trains  than  to  blow  a  whistle,  or  to  ring  a 
bell ;  and  it  is  argued  that  the  plaintiff  was  entitled  to  have 
that  question  submitted  to  the  jury,  and  to  a  verdict  in  her 
favor  in  case  they  should  so  find  the  fact.  No  such  issue, 
however,  was  raised  by  the  pleadings,  and  a  verdict  upon  any 
such  theory  could  not,  therefore,  have  Ijeen  supported. 

The  judgment  under  review  must  be  affirmed. 

For  afftrmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Garretson,  Hendrickson,  Swayze,  Eeed,  Trench- 

ARD,    BOGERT,    YrEDENBURGH,    VrOOM,    GrEEN,    GrAY,    DiLL, 

J.J.     14. 

For  reversal — None. 
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RICHARD  V.  CRANBUCK,  DEFENDANT  IN  ERROR,  v.  DELA- 
WARE, LACKAWANNA  AND  WESTERN  RAILROAD 
COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  July  9,  1906— Decided  March  4,  1907. 

1.  Plaintiff,  a  boy  of  seventeen,  while  crossing  a  switch  track  in  the 
railroad  yard  of  the  defendant,  was  struck  by  a  freight  car  that 
was  making  a  flying  drill  from  a  switch  fifty  feet  away.  Plaintiff 
saw  the  engine  before  it  reached  the  switch  and  watched  it  until 
the  switch  was  passed,  and  then  inferred,  from  the  fact  that  the 
engine  was  on  the  track  furthest  from  him,  that  he  could  safely 
cross  the  intervening  tracks,  and  hence  made  no  observation  to 
ascertain  the  safety  of  so  doing.  If  he  had  looked  he  would  have 
seen  the  car  that  struck  him.  Held,  that  the  plaintiff's  failure  to 
make  any  observation  as  to  the  safety  of  the  track  he  was  about 
to  cross  was  negligence,  which  was  not  cured  by  the  inference  he 
drew  from  seeing  the  engine  on  another  track. 

2.  A  boy  of  seventeen,  who  apprehends  the  dangerous  character  of  a 
railroad  yard,  and  recognizes  his  duty  to  safeguard  himself  in 
crossing  it,  will  be  held  to  have  contributed  to  an  accident  due  in 
part  to  his  negligent  performance  of  the  duty  thus  recognized  by 
him. 


On  error  to  the  Circuit  Court. 

For  the  plaintiff  in  error,  Bedle,  Edwards  &  Holmes, 

For  the  defendant  in  error,  Vredenburgh,  Wall  &  Van 
Winkle. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  plaintiff,  while  crossing  a  switch  track 
of  the  defendant  in  its  yard  at  Passaic,  was  struck  by  a  freight 
car  that  had  been  "shunted"  on  to  sucli  track  in  the  course 
of  a  process  known  as  "a  flying  drill,"  which  is  accomplished 
by  uncoupling  the  car  from  the  locomotive  from  which  it  has 
acquired  its  momentum  and  turning  the  switch  after  the 
locomotive  has  passed  over  it  but  before  the  car  has  reached 
it,  thereby  diverting  the  car  alone  on  to  the  switch  track. 
Plaintiff  crossed  this  track  without  making  any  observation 
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to  ascertain  whether  it  was  safe  to  do  so  and  was  struck  by 
the  car  which  he  would  have  seen  if  he  had  looked.  At  the 
close  of  the  plaintiff's  case  a  motion  to  nonsuit  upon  the 
ground  of  contributory  negligence  was  denied.  We  think  it 
should  have  been  granted. 

The  plaintiff  was  seventeen  years  of  age  and  for  nearly 
two  years  had  been  employed,  first  as  office  boy  and  then. as 
clerk,  at  a  manufacturing  concern  whose  works  immediately 
adjoined  and  overlooked  the  premises  of  the  railroad  com- 
pany. He  was  therefore  familiar  with  the  locality  and  its 
uses.  The  railroad  yard  at  this  point  was  occupied  by  several 
tracks,  three  only  of  which  are  of  moment  in  the  present  case. 
The  order  of  these  tracks,  as  the  plaintiff  approached  them, 
was,  first,  a  switch  track  that  ran  into  a  handkerchief  factory ; 
second,  another  track  used  for  the  same  purpose  (this  was 
the  track  upon  which  the  plaintiff  was  struck),  and  third,  a 
side  track  connected  with  the  two  first  mentioned  tracks  by 
a  movable  switch  some  fifty  feet  to  the  plaintiff's  left.  As 
the  plaintiff  neared  the  first  switch  track  he  saw  a  locomotive 
engine  to  his  left  coming  on  the  side  track.  This  was  the 
track  furthest  from  him.  The  engine  bad  not  reached  the 
switch,  and  the  plaintiff,  without  crossing  the  first  track,  stood 
watching  the  engine  "to  see  [to  use  his  own  words]  whether 
it  would  go  on  the  switch  nearest  to  me  or  the  switch  furthest 
from  me."  As  a  matter  of  fact,  the  engine  passed  over  the 
switch  keeping  on  the  track  that  was  furthest  from  the 
plaintiff.  The  plaintiff's  conduct  at  this  juncture  is  best 
stated  in  his  own  words  in  answer  to  certain  questions  put  to 
him  by  the  court  and  counsel : 

"By  the  Court. 

^'Q.  You  told  us  that  you  stopped  before  you  crossed  the 
first  track  and  looked  out  for  an  engine? 

''A,  Yes,  sir. 

"Q,  Did  you  see  an  engine  ? 

"A.  Yes,  sir. 

"Q,  And  you  waited  for  it  to  go  by  ? 

"A,  Yes,  sir. 

"Mr.  Wall — To  go  by  the  switch,  he  said. 
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"By  the  Court. 

"Q,  Yes;  to  go  by  the  switch.  Then  did  you  go  across  the 
first  track  as  soon  as  the  engine  went  past  the  switch  ? 

"A.  Yes. 

"Q,  Did  you  walk  to  the  second  track  ? 

''A.  Yes. 

'"By  Mr.  Edwards. 

"©.  Didn't  look  again? 

''A.  No. 

"By  Mr.  Wall. 

"Q,  Where  were  you  on  the  second  track  at  the  time  you 
were  struck? 

'^A.  Just  stepping  off." 

In  other  places  in  his  testimony  the  plaintiff  said  that  he 
did  not  cross  the  intervening  tracks  until  he  saw  the  engine 
pass  in  front  of  him  on  the  furthest  track  and  saw  his  way 
clear  to  cross.  This  discrepancy  is  immaterial,  as  in  either 
case  the  fact  is  that  the  plaintiff  crossed  the  two  tracks  nearest 
to  him  without  making  any  observation  as  to  the  safety  of  so 
doing.  If  he  had  looked,  he  would  have  seen  the  freight  car 
coming  on  the  second  of  these  tracks. 

There  was  no  obstruction  to  his  view  and  nothing  that  im- 
ported danger  to  distract  his  attention.  He  knew  which 
track  the  engine  had  taken  and  that  he  had  nothing  to  ap- 
prehend from  it.  What  happened  evidently  was  that,  because 
he  saw  the  engine  on  the  track  furthest  from  him,  the  plaint- 
iff inferred  that  he  could  safely  cross  the  intervening  tracks 
and  hence  did  not  make  any  observation.  This  was  neg- 
ligence. What  the  law  requires  of  one  who  is  about  to  cross 
a  steam  railroad  track  is  observation  not  inference,  and  ob- 
servation would  have  apprised  the  plaintiff  of  a  danger  that 
was  perfectly  patent  to  the  sense  of  sight.  Where  several 
tracks  are  to  be  crossed  in  succession,  the  duty  of  observa- 
tion is  a  continuous  one  until  a  place  of  safety  is  reached. 
Distracting  circumstances  that  threaten  danger  may  modify 
this  duty  and  obstnictions  to  vision  may  render  it  more  dif- 
ficult to  perform,  but  by  neither  of  these  conditions  was  tliis 
plaintiff  confronted.     lender  these  circumstances  his  failure 
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to  look  before  crossing  tlie  track  on  which  he  was  struck  was 
of  the  very  essence  of  negligence. 

The  fact  that  the  plaintiflE  was  a  minor  does  not  militate 
against  the  result.  Although  a  minor,  he  apprehended  the 
dangerous  character  of  the  locality  and  recognized  his  duty 
to  safeguard  himself  in  crossing  it.  For  the  negligent  per- 
formance of  the  duty  thus  recognized  by  him,  he  is  amenable 
to  the  doctrine  of  contributory  negligence.  There  is  a  sub- 
stantial difference  between  the  failure  of  a  minor  to  appre- 
hend that  what  he  is  about  to  do  is  dangerous  and  his  failure 
to  use  those  faculties  which  he  knows  will  inform  him  whether 
what  he  is  about  to  do  is  safe.  The  former  implies  a  certain 
maturity  of  judgment  based  upon  experience,  whereas  the 
latter  calls  only  for  the  use  of  those  physical  senses  that  are 
the  earliest  to  develop. 

The  questions  argued  by  the  briefs,  touching  the  public 
character  of  this  crossing  and  the  law  of  invitation,  are  not 
in  the  case  under  the  view  that  we  take  of  it. 

The  judgment  of  the  Circuit  Court  is  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Garretson,  Hendrickson,  Pitney,  Swayze, 
Reed,  Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.    16. 


TOWNSHIP  OF  RIVERSIDE,  PLAINTIFF,  DEFENDANT  IN 
ERROR,  V.  PENNSYLVANIA  RAILROAD  COMPANY,  DE- 
FENDANT, PLAINTIFF  IN  ERROR. 

Submitted  July  9,  1906— Decided  March  4,  1907. 

1.  An  action  of  ejectment  will  lie  by  a  municipality  against  a  per- 
son unlawfully  encroaching  upon  a  public  highway  under  its 
control. 
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2.  If  the  evidence  is  conflicting,  whether  the  animus  dediciMdi  is 
established  is  for  the  jury. 

3.  Mere  adverse  user  of  the  locus  in  quo,  acquiesced  in  for  twenty 
years,  will  conclusively  show  an  abandonment  to  the  public. 
Qu€tre.  Will  such  acquiescence  for  a  less  period  of  years  do  so? 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  OasTcill  &  Gaskill, 

For  the  defendant  in  error,  George  M.  Bacon  and  Clarence 
T.  Atkinson. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  Camden  and  Amboy  Eailroad  Company,  of 
which  the  plaintiff  in  error  is  the  lessee,  is  the  owner  of  the  fee 
of  a  strip  of  land  lying  north  of  the  railway  station  and 
right  of  way  of  the  said  company  at  Riverside  in  this  state, 
which  it  has  owned  since  1 833. 

The  strip  of  land  was  allowed  to  be  unfenced  and  as  a  com- 
mon for  many  years. 

On  the  north  side  of  this  strip  of  land  there  is  a  road  or 
street,  known  as  Lafayette  avenue,  which,  upon  the  brief  of  the 
plaintiff  in  error,  is  conceded  to  be  a  public  road  or  highway 
by  dedication. 

In  1901,  the  Camden  and  Trenton  Traction  Eailway  Com- 
pany laid  its  tracks  in  said  Lafayette  avenue  and  close  to  the 
northerly  line  of  the  strip  of  land  of  the  railway  company 
aforesaid.  Thereupon,  the  railway  company  fenced  in  its  strip 
of  land  or  common  in  accordance  with  the  lines  in  its  deed  of 
conveyance  of  April  27th,  1833. 

The  authorities  of  the  township  of  Riverside,  the  defend- 
ant in  error,  then  began  this  suit  in  ejectment  to  recover  pos- 
session of  an  easement  in  the  land  so  fenced. 

The  land  described  in  the  declaration  covers  the  whole  strip 
or  common,  and  the  plea  defends  as  to  the  whole  and  every 
part  thereof. 

The  verdict  is  for  a  part  of  the  land  mentioned  in  the 
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declaration  only,  being  a  small  wedge-shaped  strip,  on  the 
northwest  comer  and  the  north  side  of  the  land. 

It  is  first  objected  that  a  verdict  for  a  part  only  of  the  land 
sued  for  in  ejectment  cannot  be  recovered;  that  the  verdict 
must  be  for  all  or  for  none. 

The  complete  answer  to  this  is  that  by  our  statute  the  ver- 
dict may  be  for  a  part  only  of  the  land  described  in  the 
declaration.     Oen,  Stat,  p.  1281,  §  41. 

It  is  also  urged  upon  the  brief  that  ejectment  will  not  lie  to 
recover  the  enjoyment  of  a  public  easement  in  a  highway. 

No  authority  is  cited  to  sustain  this  contention.  There  is  an 
abundance  of  authority  the  other  way. 

In  such  a  case  the  right  to  the  fee  and  the  right  to  the  ease- 
ment in  the  same  land  are  rights  independent  of  each  other. 
Each  party  may  protect  himself  by  appropriate  actions,  one 
to  maintain  possession  of  the  fee  and  the  other  to  protect 
himself  in  the  enjoyment  of  his  easement  New.  Eject,  31, 
§  20;  Morgan  v.  Moore,  3  Gray  319,  322;  Hancock  v.  Went- 
wort,  5  Mete.  450;  Price  v.  Plainfield,  11  Vroom  608. 

This  couH  has  determined  that  it  is  the  right  of  a  munici- 
pality to  maintain  ejectment  against  a  person  unlawfully  en- 
croaching upon  a  public  highway.  Ocean  Grove  v.  Berthall, 
34  Vroom  312 ;  Ashury  Park  v.  Hawxhurst,  38  Id.  582. 

The  brief  on  this  point  states  the  contention  of  the  plaintifif 
in  error  as  follows : 

"An  action  of  ejectment  may  be  maintained  to  recover  pos- 
session of  dedicated  lands,  but  there  is  no  decision  which  goes 
so  far  as  to  say  that  in  an  action  of  ejectment  proof  may  be  in- 
troduced of  such  adverse  user  as  will  disclose  an  animus  dedi- 
candi,  and  that  there  is  a  possession  or  user  thereby." 

It  is  diflBcult  to  comprehend  the  force  or  meaning  of  the  last 
clause  of  this  quotation.  But,  eliminating  that  and  consider- 
ing so  much  of  it  as  is  comprehensible,  it  seems  a  strange 
proposition.  It  concedes  that  an  animus  dedicandi  may  exist, 
and  that,  if  shown,  it  will  establish  a  right  in  the  public  to  tlie 
possession  of  the  easement  which  it  has  thus  acquired.  Yet, 
it  is  asserted,  that  when  the  existence  of  the  easement  is  denied 
and  the  public,  by  ejectment,  seeks  to  recover  possession,  that 
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evidence,  legally  admissible  to  establish  a  dedication  or  user  or 
both,  and  hence  the  easement  is  inadmissible.  It  would  be 
diflScult  to  prove  any  case  on  that  theory  of  the  admissibility 
of  evidence. 

The  other  assignments  relied  upon  on  the  brief  were  the 
refusal  of  the  court  to  nonsuit  or  to  direct  a  verdict  for  the 
defendant. 

We  are  unable  to  see  how  on  the  proof  the  court  could  have 
done  either.  There  was  evidence  for  the  jury  showing  an 
adverse  user  by  the  public  of  the  part  of  the  land  described 
in  the  verdict  for  upwards  of  forty  years.  It  also  appeared 
by  the  proof  that  the  public  authorities  had  worked  and 
repaired  the  locus  in  quo  mentioned  in  the  verdict  and 
treated  it  as  a  public  highway  since  1865,  and  that  during  all 
that  period  it  was  used  generally  by  the  public  as  a  public 
highway  to  the  knowledge  of  the  plaintiflE  in  error  and  its 
predecessors  in  possession  and  successors  in  title. 

What  will  constitute  a  dedication  to  the  public  use  by  ac- 
quiescence is  stated  by  Mr.  Justice  Van  Syckel  in  Wood  v. 
Hurd  as  follows : 

"The  right  of  the  public  accrues  by  such  acquiescence  as 
carries  with-it  the  intention  of  the  owner  to  subject  his  fee  to 
the  public  use;  and  mere  acquiescence  for  twenty  years,  un- 
accompanied by  any  act  which  repels  the  presumption  of  such 
intention,  is  conclusive  evidence  of  abandonment  to  the  public. 
It  must  be  a  use  by  the  public  of  the  neighborhood  and  not  a 
use  confined  to  one  or  two  individuals.^'  Wood  v.  Hurd,  5 
Vroom  87. 

The  law  is  correctly  stated  in  tliis  quotation,  except  that  we 
do  not  accede  to  the  suggestion,  if  it  be  there  made,  that  ac- 
quiescence in  a  user  by  the  public  is  of  necessity  required  to 
cover  a  period  of  twenty  years  to  give  the  public  an  easement. 
That  question  is  not  decided,  as  it  is  not  necessary  to  pass  upon 
it  in  this  case  for  the  reason  that  the  trial  judge  charged  that 
twenty  years'  adverse  user  was  necessary,  and  the  jury  have 
found  that  such  a  user  existed. 

There  is  quite  a  diversity  of  opinion  in  the  reported  cases 
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on  the  question  of  the  length  of  time  that  acquiescence  or  ad- 
verse user  is  necessary  to  establish  a  dedication.  13  Cyc,  488, 
§  4,  tit  ''User  A/'  and  4tS2d, 

There  is  no  error  in  the  record,  and  the  judgment  of  the  Su- 
preme Court  is  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Garretson,  Hendrickson,  Pitney,  Swayze, 
Reed,  Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.     16. 

For  reversal — None. 


THE  BOARD  OF  COMMISSIONERS  OF  THE  TOWN  OF  KEY- 
PORT,  PLAINTIFF,  DEFENDANT  IN  ERROR,  v.  THE 
FREEHOLD  AND  ATLANTIC  HIGHLANDS  RAILROAD 
COMPANY  ET  AL.,  DEFENDANTS,  PLAINTIFFS  IN 
ERROR. 

Submitted  July  9,  1906— Decided  March  4,  1907 

The  platting  of  a  tract  of  land  upon  a  map  by  the  owner  thereof, 
showing  a  street  thereon,  and  the  retaining  of  such  map  in  the 
possession  of  such  owner,  and  the  making  of  deeds  by  reference 
thereto,  by  bounding  the  land  described  in  the  conveyances  as 
upon  such  street,  coupled  with  the  subsequent  marking  out, 
crowning  and  repairing  of  such  street  by  such  owner  and  grantor, 
is  evidence  of  a  dedication  of  such  street  to  the  public,  and  when 
accompanied  by  public  user,  or  the  acceptance  by  the  munici- 
pality by  repairing  or  working  such  street,  the  dedication  is  con- 
clusive as  against  such  dedicator  and  all  claiming  through  or 
under  him. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Oeorge  Holmes,  E,  W.  Arrow- 
smith  and  Charles  H,  Ivins, 
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For  the  defendant  in  error,  Edmund  Wilson, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  is  a  suit  in  ejectment  to  recover  the  posses- 
sion of  a  tract  of  land,  with  the  appurtenances,  for  the  pur- 
poses of  a  public  highway  within  the  town  of  Keyport. 

The  plaintiffs  in  error  are  admittedly  in  possession,  and 
both  parties  claim  the  right  of  possession  from  the  same  com- 
mon source,  one  Ezra  Osborne. 

The  right  of  the  plaintiffs  in  error  rests  upon  proceedings 
in  condemnation. 

The  authorities  of  the  town  of  Keyport,  the  defendant  in 
error,  claim  that  Mott  street,  the  loous  in  quo,  was  a  public 
street,  through  dedication  by  Ezra  Osborne  and  acceptance 
by  user,  before  such  condemnation. 

At  the  trial  the  defendant  in  error  had  a  verdict. 

The  defendants  below  offered  no  proof  at  the  trial,  con- 
tenting themselves  with  a  motion  to  nonsuit,  which  was 
denied. 

Both  sides  thus  resting,  on  the  motion  of  the  plaintiff,  the 
court  directed  a  verdict  for  the  plaintiff. 

There  are  three  errors  assigned  in  the  record : 

First  Admission  of  illegal  evidence,  as  appears  by  the  ex- 
ceptions taken. 

Second.  The  refusal  of  the  court  to  nonsuit. 

Third.  The  direction  of  a  verdict  by  the  court. 

On  the  brief  but  three  exceptions  to  the  admission  of  evi- 
dence are  argued. 

The  first  and  second  relate  to  the  admission  in  evidence  of 
a  certain  map  of  the  property  of  Ezra  Osborne,  on  which  Mott 
street  is  delineated  as  shown,  and  which  was  made  by  or  for 
Mr.  Osborne,  and  also  four  cei*tain  deeds,  made  by  Mr.  Os- 
borne, conveying  some  of  the  property  to  third  parties  by 
reference  to  Mott  street,  and  upon  which  map  the  lots  of  land 
so  conveyed  are  marked  by  Mr.  Osborne,  in  his  own  hand, 
with  the  name  of  the  grantee. 

The  map  was  clearly  proven  to  have  been  one  which  platted 
the  tract  of  land  within  which  the  locus  in  quo  was  into  lots, 
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and  upon  it  Molt  street  was  shown  as  it  is  at  present  located, 
and  as  it  was  proven  to  have  been  located  and  laid  out  some 
time  prior  to  1854. 

The  defendants'  proceedings  in  condemnation  were  taken 
in  1873,  according  to  the  admission  in  the  record. 

We  think  such  a  map,  and  the  deeds  of  conveyance  made 
by  the  owner  of  the  land  with  reference  thereto,  are  both  ad- 
missible in  evidence.  The  map  need  not  be  filed  in  any  public 
office  of  record  to  be  so  admissible.  The  real  question  in  such 
a  case  is,  what  was  the  purpose  of  the  owner  of  the  land  at 
the  time  the  map  was  made  and  the  deeds  executed  and  de- 
livered ?    Was  there  the  animus  dedicandi? 

Maps  made  by  landowners  and  filed  have  been  uniformly 
held  admissible  to  show  dedication  of  parks  and  highways  in 
this  state.  Trustees,  &c.,  v.  Hohoken,  4  Vroom  1 ;  Bayonne 
v.  Ford,  14  Id.  292;  Price  v.  Plain-field,  11  Id,  G08;  Glouces- 
ter Land  Co.  v.  Gloucester  City,  14  Id.  544.  Qr  deeds  made 
referring  to  highways  upon  such  maps,  or  to  maps  of  public 
authorities  delineating  streets.  Clark  v.  City  of  Elizabeth,  11 
Id.  172 ;  City  of  Elizabeth  v.  Pi^e,  12  Id.  191 ;  Clark  v.  City 
of  Elizabeth,  8  Id.  120. 

In  New  York  and  Long  Branch  Railroad  Co.  v.  South  Am- 
boy,  Mr.  Justice  Lippincott  cites  all  the  Xew  Jersey  cases,  and 
says:  "The  general  principle  of  law  is  clear  that  while  the 
mere  sur\x\v  and  platting  of  lands  into  lots  defining  streets 
will  not,  without  a  sale,  amount  to  a  dedication,  yet  a  sale  of 
lots  with  reference  to  such  platting,  or  by  describing  the  lots 
as  bounded  on  such  streets,  will,  as  between  the  grantor  and 
grantee,  amount  to  an  inevitable  dedication  of  the  streets. 
But  in  order  that  the  dedication  be  to  the  public  use,  it  must 
not  only  have  the  assent  of  the  owner  of  the  soil,  but  there 
must  either  be  a  formal  authorized  acceptance  on  the  part  of 
the  public  authorities,  or  else  an  actual  enjoyment  by  the 
public  of  the  use  for  such  length  of  time  that  the  public 
accommodation  would  be  materially  affected  by  a  denial  or 
interruption  of  enjoyment.  A  proof,  to  the  satisfaction  of 
the  court,  of  marking  on  a  plat,  accompanied  by  public  use, 
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sustains  the  right  of  dedication  claimed  by  the  public  against 
the  owner  or  those  claiming  under  him."  New  York  and 
Long  Branch  Railroad  Co,  v.  South  Amhoy,  28  Vroom  252, 
258. 

A  public  user  is  a  use  by  the  public  of  the  neighborhood. 
Wood  V.  Ilurd,  5  Vroom  87,  91. 

A  grant  of  public  use,  fully  made  by  dedication,  is  one 
against  which  no  private  right  can  be  set  up.  Nothing  passes 
to  the  public  but  the  easement.  The  fee  remains  in  the  owner 
and  ma\  be  conveyed  by  him  to  third  persons,  or  it  may  be 
condemned  as  in  the  case  sub  jvdice,  but  the  right  of  the 
public  to  use  is  paramount  to  the  title  of  the  owner  of  the 
fee,  and  does  not  require  the  fee  for  its  protection.  It  is  not 
essential  that  a  municipality  shall  show  that  the  strip  re- 
ferred to  as  a  street  has  been  used  as  a  street,  but  only  that  it 
has  been  dedicated  as  such.  Trustees  v.  Iloboken,  4  Vroom 
13.    On  the  general  subject,  see  13  Cyc,  455. 

In  the  case  before  us  the  proof  is  un controverted  that  Ezra 
Osborne  platted  this  property  and  delineated  on  the  map 
which  he  used  in  making  sales  of  it  Mott  street  over  the  locus 
in  quo.  The  deeds  in  evidence  recite  that  the  land  sold  was 
sold  by  reference  in  the  deed  to  Mott  street  as  one  of  the 
boundaries  of  the  plot  sold.  It  also  appears  that  the  public 
authorities  accepted  the  street,  and  exercised  act<>  of  control 
and  possession  over  the  street  as  a  municipal  highway,  indi- 
cated by  repairs  and  the  like.  It  also  appears  that  Mr.  Os- 
borne crowned  up  Mott  street  and  worked  it  as  a  public  street 
after  he  procured  the  map  to  be  made  and  had  made  convey- 
unces  with  reference  thereto. 

The  intent  to  dedicate  is  clear,  and  under  the  proof  the 
dedication  was  conclusively  proven.  There  was  no  question 
for  the  jury  under  the  proof,  and  the  trial  judge  rightly  di- 
rected for  the  plaintiff. 

There  was  also  an  exception  to  the  admission  in  evidence 
of  a  minute  of  the  town  council  of  Keyport  authorizing  J.  G. 
Schenck  to  engage  F.  P.  McDermott  to  test  in  the  courts  the 
right  of  the  town  to  grade  and  repair  Mott  street  across  the 
Freehold  and  Atlantic  Highlands  railroad. 
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If  there  was  a  dedication,  as  clearly  appears  by  the  proof, 
the  municipal  authorities  could,  at  any  future  time  when 
their  wants  or  convenience  require  it,  immediately  appro- 
priate the  lands  to  the  public  use,  and  lapse  of  time  since  the 
dedication  is  no  prevention  of  such  action.  Trustees  v.  Ho- 
hoJcen,  supra. 

This  resolution  was  not  objectionable  as  showing  authority 
in  the  attorneys  to  bring  the  suit,  or  as  showing  if  dedication 
existed  that  the  town  had  elected  to  accept  it  and  enter  into 
possession  and  control  of  the  highway. 

There  is  no  error  in  the  judgment  of  the  Supreme  Court, 
and  it  is  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
bison,  Fort,  Garretson,  Hendrickson,  Pitney,  Swayze, 
Reed,  Trenchard,  Boqert,  Vredenburgh,  Vroom,  Green, 
Dill,  J.J.     15. 

For  reversal — ^None. 


EDWARD  WESTON  ET  AL.,  PLAINTIFFS  IN  ERROR,  v. 
PENNSYLVANIA  RAILROAD  COMPANY,  DEFENDANT 
IN   ERROR. 

Submitted  July  9,  1906— Decided  March  4.  1907. 

1.  If,  under  the  evidence,  reasonable  minds  may  differ  as  to  whether 
the  defendant  was  negligent  or  the  plaintiff  guilty  of  contribu- 
tory negligence,  the  court  cannot  take  the  case  from^the  jury  and 
direct  a  verdict. 

2.  How  a  prudent  man  would  act  in  the  face  of  concurrent  and  dis- 
tracting dangers  must,  in  the  nature  of  things,  be  a  question  of 
fact  to  be  passed  upon  by  the  jury,  and  not  a  question  of  law 
upon  which  the  court  may  order  a  nonsuit  or  direct  a  verdict. 


On  error  to  the  Supreme  Court. 
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For  the  plaintiflfs  in  error,  Edmund  Wilson, 
For  the  defendant  in  error,  Alan  H,  Strong. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  was  an  action  in  tort  for  injuries  resulting 
in  an  accident  at  a  crossing  of  the  defendant  company  at  Eng- 
lishtown  in  this  state. 

At  the  conclusion  of  the  whole  case  there  was  a  motion  for 
the  direction  of  a  verdict  for  the  defendant,  which  was  granted 
by  the  learned  trial  justice  on  the  ground  that  the  plaintiff, 
Mrs.  Weston,  was  guilty  of  contributory  n^ligence. 

We  are  unable  to  agree  with  the  view  taken  by  the  learned 
trial  justice.  We  think  the  case  was  for  the  jury.  The  learned 
justice  seems  to  have  overlooked  the  fact  that  in  cases  where 
there  is  divergence  in  the  testimony  relative  to  the  circum- 
stances under  which  the  accident  occurred,  the  court  may  not 
determine  the  issue  by  considering  the  probabilities  of  the 
case  and  the  weight  or  credibility  of  the  evidence.  If  there  be 
evidence  upon  which  reasonable  minds  may  differ  as  to 
whether  the  defendant  was  negligent  or  the  plaintiff  guilty  of 
contributory  negligence,  the  case  cannot  be  taken  from  the 
jury.  McLean  v.  Erie  Railroad  Co.,  40  Vroom  57 ;  affirmed, 
41  Id.  337. 

The  proof  in  this  case  made  it  clear  that  at  the  crossing  in 
question  the  railway  right  of  way  ran  through  a  cut  from  eight 
to  twenty  feet  in  depth  in  the  direction  from  whence  the  train 
approached  the  crossing  at  which  the  plaintiff,  Mrs.  Weston, 
was  hit.  It  also  appeared  that  upon  the  right  of  way  of  the 
defendant,  on  the  bank  along  the  cut,  there  has  been  allowed 
to  grow  trees  and  shrubbery. 

At  the  place  of  the  accident  the  highway  met  the  railroad 
tracks  at  an  angle  of  about  sixty-two  degrees,  the  smaller  angle 
being  in  the  direction  from  which  the  train  came  that  hit  Mrs. 
Weston. 

There  was  no  flagman,  gate  or  bell  at  the  crossing  to  warn  a 
traveler  of  an  approaching  train. 

All  the  evidence  goes  to  show  that  a  view  of  the  track  can 
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only  be  obtained  wlien  a  traveler  in  a  carriage  is  within  less 
tlian  thirty- five  feet  of  the  tracks. 

There  was  evidence  by  three  witnesses,  at  least,  that  no  bell 
was  rung  or  whistle  blown  as  Mrs.  Weston  approached  the 
track  on  this  day.  She  was  driving  a  gentle  horse,  at  a  slow 
pace,  and  she  testifies  that  she  stopped  the  horse  three  times 
at  as  many  different  points  as  she  came  up  the  road  to  the 
track,  and  on  each  occasion  looked  and  listened  and  neither 
saw  nor  heard  anything.  At  the  time  she  made  the  last  stop 
she  was  less  than  thirty  feet  from  the  track  and,  not  seeing 
or  hearing  anything,  she  dropped  down  upon  her  knees  in  the 
bottom  of  the  wagon  that  she  might  the  better  see  any  on- 
coming train,  and  started  the  horse  to  cross  over  the  track 
when,  suddenly,  and  without  warning,  the  train  came  upon 
her. 

In  her  statement  of  these  facts  she  is  fully  corroborated  by 
George  West,  who  was  in  the  adjoining  field,  and  by  the  de- 
fendant's witness,  Charles  Sutton,  who  was  standing  on  the 
other  side  of  the  track.  Both  of  these  witnesses  were  in  full 
view  of  the  whole  occurrence.  These  witnesses  also  say  that 
the  whistle  only  blew  just  as  the  train  was  coming  upon  the 
plaintiff  and  her  horse  and  carriage.  This  naturally  frightened 
the  horse,  and  in  the  excitement  it  rushed  forward  and  around 
to  the  left  to  turn  into  a  field  by  the  side  of  the  road. 

Neither  the  horse  nor  the  wagon  got  upon  the  track,  but  the 
horse  became  unmanageable  and,  in  turning,  thi?  hind  wheel  of 
the  wagon  was  hit  by  the  engine  or  some  part  of  the  train, 
and  the  wagon  demolished  and  Mrs.  Weston  thrown.  The 
horse  was  uninjured. 

WHien  the  plaintiff  rested  the  court  had  refused  to  nonsuit, 
and  rightly,  as  we  think,  but  when  the  case  was  closed  directed 
the  verdict  for  the  defendant. 

If  a  nonsuit  was  not  proper,  as  it  was  not,  we  are  at  a  losp 
to  see  on  what  theory  the  direction  for  the  defendant  can  be 
sustained. 

WTiether  the  plaintiff,  under  the  proof  as  here  reviewed,  did 
what  a  reasonably  prudent  person  would  do  under  the  circum- 
stances surrounding  her  after  the  train  was  upon  her,  as  well 
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as  whether  she  had  exercised  reasonable  care  in  approaching 
the  track  and  in  looking  and  listening,  were  all  questions  to 
be  passed  upon  by  the  jury. 

In  the  case  of  Connelly  v.  Railroad,  Mr,  Justice  Garrison 
says:  ^*How  a  prudent  man  would  act  in  the  face  of  concur- 
rent and  distracting  dangers  must,  in  the  nature  of  things,  be 
a  question  of  fact  to  be  passed  upon  by  the  jury  and  not  a 
question  of  law  upon  which  the  court  may  order  a  nonsuit  or 
direct  a  verdict."  Connelly  v.  Trenton  Passenger  Railroad 
Co,,  27  Vroom  704;  Davis  v.  Central  Railroad  Co.,  38  Id, 
660;  Tuttle  v.  Atlantic  City  Railroad  Co,,  37  Id,  327;  Good- 
enough  V.  Pennsylvania  Railroad  Co.,  26  Id,  577 ;  Hires  v. 
Atlantic  City  Railroad  Co.,  37  Id,  30;  Ellis  v.  Erie  Railroad 
Co.,  Id.  451 ;  McLean  v.  Erie  Railroad  Co.,  40  Id.  57 ; 
affirmed,  41  Id.  337;  Schramm  v.  Parker,  43  Id.  243. 

The  judgment  of  the  Supreme  Court  is  reversed  and  a  venire 
de  novo  awarded. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Garretson,  Pitney,  Swayze,  Reed,  Trench- 
ARD,  Bqgert,  Vredex burgh,  Vroom,  Green,  Gray,  Dill, 
J.J.     15. 


SAMUEL  T.  DAVIDSON,  DEFENDANT  IN  ERROR,  v.  GER- 
MAN INSURANCE  company,  OF  FREEPORT,  ILL., 
PLAINTIFF  IN  ERROR. 

Submitted  July  9.  1906— Decided  March  4,  1907. 

1.  Under  the  canceUation  clause  in  a  standard  policy  of  fire  insur- 
ance the  company  is  not  required  to  pay  or  tender  the  unearned 
premiums  in  order  to  brinj^  about  a  cancellation  of  the  policy. 

2.  Notice  to  effect  cancellation  need  not  be  in  writinj?.  It  may  be 
verbal  or  oral.  No  particular  form  of  notice  is  prescribed.  It  is 
only  necessary  that   the  company  positively,   distinctly  and  un- 
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equivocally  indicate  to  the  insured  that  it  is  its  intention  that 
the  policy  shall  cease  to  be  binding  as  such  upon  the  expiration  of 
five  days  from  the  time  when  its  intention  is  made  known  to  the 
insured. 


On  error  to  the  Bergen  Circuit  Court. 
For  the  plaintiff  in  error,  Cowles  &  Carey, 
For  the  defendant  in  error,  Addison  Ely, 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  plaintiff  had  a  policy  of  insurance  in 
the  defendant  company.  He  suffered  loss  by  fire,  and  sued 
upon  the  policy  to  recover  the  amount  of  that  loss.  Two  de- 
fences were  interposed — first,  that  the  defendant  had  canceled 
the  policy  before  the  fire  occurred ;  second,  that  the  plaintiff 
did  not  suffer  the  loss  claimed. 

Judgment  having  gone  for  the  plaintiff,  the  defendant  sued 
out  this  writ  of  error. 

The  policy,  which  was  of  the  standard  form,  contained  the 
following  clause :  "This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured,  or  by  the  company  by  giving 
five  days^  notice  of  such  cancellation.  If  this  policy  shall  be 
canceled  as  hereinbefore  provided,  or  become  void  or  cease, 
the  premium  having  been  actually  paid,  the  unearned  portion 
shall  be  returned  on  the  surrender  of  this  policy  or  last  re- 
newal, this  company  retaining  the  customary  short  rate,  ex- 
cept that  when  this  policy  is  canceled  by  this  company  by 
giving  notice,  it  shall  retain  only  the  pro  rata  premium." 

The  errors  alleged  arise  out  of  the  construction  of  this 
clause  by  the  trial  judge  in  his  charge  and  his  refusal  to 
charge  certain  requests  of  the  defendant. 

He  charged,  in  substance,  that  in  addition  to  notice  of  can- 
cellation, it  was  necessary  for  the  defendant,  at  the  time  notice 
was  given,  to  repay  or  tender  the  unearned  premium  in  order 
to  effect  a  cancellation.  He  refused  to  charge  "the  defendant 
was  not  bound  to  tender  a  return  of  the  unearned  premium 
until  the  policy  was  surrendered  or  offered  to  be  surrendered." 
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The  action  of  the  trial  judge  followed  the  ease  of  Tisdell  v. 
New  Hampshire  Fire  Inmrance  Co.,  155  N.  Y.  163;  49  N. 
E,  Rep.  664. 

The  Tisdell  case  was  decided  by  the  Court  of  Appeals  on 
a  vote  of  four  to  two.  The  prevailing  opinion  was  delivered 
by  Judge  Bartlett,  and  the  opinion,  with  reference  to  thi.s 
same  cancellation  clause,  does  not  discuss  it,  but  only  says: 
**The  question  presented  on  this  appeal  is  no  longer  an  open 
one  in  this  court.  It  was  decided  in  the  case  of  Nitsch  v.  In- 
surance Company,  152  N.  Y.  635,  affirmed  in  this  court  with- 
out an  opinion.  In  that  case,  as  in  this  one,  the  question  pre- 
sented was  whether  the  provision  of  the  New  York  standard 
policy  of  fire  insurance  relating  to  the  cancellation  of  a  policy 
at  the  instance  of  the  company  requires  that,  in  addition  to 
giving  the  five  days'  notice,  the  company  must  return  or 
tender  the  unearned  premiums  in  order  to  effect  a  cancella- 
tion. The  answer  was  in  the  affirmative.  The  only  question 
presented  for  consideration  in  this  case,  therefore,  is  whether 
ihe  defendant  returned  or  tendered  the  unearned  premium," 
and  the  opinion  then  goes  on  to  discuss  that  question. 

The  dissenting  opinion  by  Chief  Judge  Parker  in  the  Tis- 
dell case  seems  to  us  to  properly  construe  the  cancellation 
clause  in  question.  He  says :  "It  is  the  rule  that  if  the  lan- 
guage of  a  statute  or  contract,  read  in  the  order  of  its  clauses, 
presents  no  ambiguity,  courts  will  not  attempt,  through  trans- 
position of  clauses  or  ingenious  argument  as  to  the  general 
intent,  to  qualify  by  construction  its  meaning.  Doe  v.  Gonsi- 
dine,  6  Wall.  458. 

"The  first  sentence  provides  for  the  cancellation  of  a  policy. 
It  declares  that  *it  shall  be  canceled  *  *  *  by  the  cona- 
pany  by  giving  five  days'  notice  of  such  cancellation.'  In 
other  words,  the  underwriter,  by  its  contract,  reserves  to  itself 
the  right  to  cancel  the  contract  of  insurance  by  a  notice  of 
five  days.  Nothing  else  is  provided  to  be  done.  Notice  alone 
shall  be  sufficient,  says  the  contract.  The  language  is  un- 
ambiguous. It  admits  of  no  debate  and  requires  no  construc- 
tiou.  Words  more  apt  to  accomplish  a  cancellation  of  a 
policy  by  the  giving  of  the  five  days'  notice  cannot  well  be 
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imagined.  Having  provided  for  the  cancellation  of  the  policy 
either  by  the  request  of  the  insured  or  upon  notice  given  by 
the  company,  the  next  clause  of  the  agreement  proceeds  to 
make  disposition  of  the  unearned  premium  in  the  event  of 
Ihe  exercise  of  the  option  to  cancel  by  either  of  the  parties. 
The  opening  phrase  of  the  clause  shows  that  what  follows 
proceeds  upon  the  assumption  that  the  policy  shall  have  been 
canceled  before  occasion  arises  for  acting  under  its  provisions. 
It  reads:  'If  this  policy  shall  be  canceled  as  hereinbefore 
provided  [referring  necessarily  to  the  company's  five  days' 
notice]  the  unearned  portion  of  the  premiums  shall  be  re- 
turned/ When  ?  At  the  time  of  the  giving  of  the  five  days' 
notice  of  cancellation?  Not  at  all.  *0n  the  surrender  of  the 
policy'  is  the  occasion  fixed  by  the  contract  for  its  return. 
The  scheme  of  this  portion  of  the  contract,  then,  is  to  provide, 
first,  for  the  cancellation  of  the  policy.  That  is  to  be  accom- 
plished by  the  simple  request  of  the  insured  if  he  desires  to 
cancel  it,  or  by  five  days'  notice  on  the  part  of  the  company  if 
it  desires  to  terminate  its  obligations  under  the  policy.  The 
policy  having  been  put  an  end  to  by  cancellation  at  the  in- 
sistence of  one  party  or  the  other,  then  the  situation  of  the 
parties  is  such  that  the  company  has  in  its  possession  certain 
premiums  which  it  has  not  earned,  and  which  it  does  not 
desire  to  earn,  and  the  other  party  has  in  his  possession  a 
policy  of  insurance,  no  longer,  of  course,  of  use  to  him,  and 
of  no  particular  value  to  the  company,  except  that  when  it 
finally  comes  into  the  company's  possession  it,  of  itself,  fur- 
nishes evidence  that  the  unearned  premiums  have  been  paid 
to  the  insured.  With  this  situation,  then,  the  agreement  un- 
dertakes to  deal,  and  it  provides  that  upon  the  surrender  of 
the  policy  the  unearned  premium,  whether  at  short  rate  or 
pro  rata  premium,  depending  upon  which  party  brought  about 
the  cancellation,  shall  be  returned  to  the  insured.  Practi- 
cally, it  says  to  the  insured :  ^You  return  the  policy  to  the 
place  where  you  got  it  from  and  the  company  will  at  once 
turn  over  the  unearned  premium  to  which  you  are  entitled 
under  this  contract.'  This  agreement  is  so  clearly  expressed 
that  there  does  not  seem  to  be  opportunity  for  insisting  that 
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the  language  means  something  quite  different  from  what  is 
suggested  to  the  mind  upon  the  first  reading.  And  still  other 
readings  will  not  prompt  the  thought  that  there  is  possibly 
any  ambiguity." 

In  Schwarzchild  v.  Phoenix  Inmrance  Co.,  124  Fed,  Rep. 
o2,  the  same  construction  was  given  to  this  clause. 

Sei%  also.  Insurance  Company  v.  Brecheisen,  50  Ohio  Si. 
542;  El  Paso  Reduction  Co.  v.  Hartford  Fire  Insurance  Co., 
in  Fed.  Rep.  937. 

The  trial  judge  also  charged  the  jury:  "You  will  notice 
that  the  policy  says  that  the  company  may  cancel  it  by  giving 
five  days'  notice  of  such  cancellation.  Now,  did  it  give  him 
five  days'  notice  ?  It  will  not  do  for  a  company  simply  to  go 
to  an  insured  and  say,  *Your  policy  is  canceled.'  That  is  not 
right.  The  object  of  that  clause  is  that  it  shall  give  the  in- 
sured five  days'  notice,  evidently,  so  that  during  the  five  days 
he  may  protect  himself  by  some  other  insurance.  Conse- 
quently it  will  not  do  for  an  insurance  company  to  say  to  us, 
^our  policy  is  canceled.'  It  is  no  cancellation  at  all.  It 
cannot  be  under  this  written  contract,  unless  the  parties  agree 
otherwi>!e  to  cancel  it,  without  the  company  giving  him  five 
days'  notice.  Now,  what  was  the  cancellation,  or  attempted 
cancellation,  in  this  case?  Was  it  a  notice  that  'your  policy 
will  be  canceled  in  five  days?'  or  was  it  simply  a  notice  that 
Vour  policy  is  already  canceled?'  If  it  was  the  latter,  it  is 
not  a  cancellation,  nor  would  it  be  a  cancellation  unless  they 
tendered  the  unearned  premium." 

An  exception  was  taken  to  this  part  of  the  charge.  The 
words  used  in  the  clause  are :  "This  policy  shall  be  canceled 
at  any  time  at  the  request  of  the  insured,  or  by  the  company 
by  giving  five  days'  notice  of  such  cancellation."  The  notice 
is  not  required  to  be  in  writing.  It  may  be  verbal  or  oral. 
Xo  particular  form  of  notice  is  prescribed.  It  is  only  neces- 
sary that  the  company  positively,  distinctly  and  unequivocally 
indicate  to  the  insured  that  it  is  its  intention  that  the  policy 
shall  cease  to  be  binding  as  such  upon  the  expiration  of  five 
days  from  the  time  when  this  intention  is  made  known  to  the 
insured.    And  it  does  not  matter  whether  this  information  is 
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conveyed  by  the  use  of  the  words  "Your  policy  will  be  can- 
celed in  five  days''  or  "Your  policy  is  already  canceled.** 
The  judgment  below  is  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Qabri- 
soN,  Fort,  Garretson,  Hendrickson,  Pitney,  Swatze, 
Reed,  Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.     16. 


STURTEVANT  MILL  COMPANY,  DEFENDANT  IN  ERROR, 
V.  KINGSLAND  BRICK  COMPANY,  PLAINTIFF  IN 
ERROR. 

Submitted  July  9,  1906— Decided  March  26,  1907. 

1.  Where  the  contract  for  the  sale  of  a  machine  on  trial  contains  a 
guaranty  of  the  capacity  of  the  machine,  and  provides  that  if 
after  thirty  days'  trial  the  machine  does  not  prove  satisfactory 
the  defendant  will  load  it  on  cars  at  its  works  immediately  after 
the  expiration  of  the  thirty  days'  trial,  if  upon  trial  the  machine 
proves  unsatisfactory  because  of  its  failure  to  do  the  amount  of 
work  guaranteed,  the  defendant  must  comply  with  this  provision 
of  the  contract  in  order  to  escape  liability  to  pay  for  the  machine. 
He  cannot  retain  the  machine  and  by  giving  notice  to  the  plaintiff 
of  its  failure  to  fulfill  the  guaranty  rescind  the  contract  and 
escape  liability  to  pay  the  price  agreed  upon. 

2.  The  guaranty  contained  in  the  contract  will  not  afford  the  de- 
fendant a  ground  to  recoup  against  the  agreed-upon  price  of  the 
machine  the  expense  to  which  he  has  been  put  in  making  the  test 
provided  for  in  the  contract  in  the  absence  from  the  contract  of 
any  provision  that  the  seller  should  pay  the  expenses  of  such  test 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Collins  &  Corbin. 

For  the  defendant  in  error,  Addison  Ely. 
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The  opinion  of  the  court  was  delivered  by 

Gakretson,  J.  The  plaintiff  brought  its  action  upon  the 
following  order  of  the  defendant,  which  the  plaintiff  had  ac- 
cepted : 

''New  York,  April  12th,  1904. 
*' Sturtevant  Mill  Co.,  Stephen  Girard  Building,  Phila,,  Pa,: 

**A11  communications  should  be  addressed  to  our  New  York 
oflSce. 

"Please  deliver  to  our  Kingsland  plant  the  following :  One 
set  of  standard  centrifugal  rolls,  36-in.  diameter  by  6-in.  face, 
as  specified  in  your  catalogue,  No.  8,  page  44,  you  to  guar- 
antee the  capacity  of  seven  tons  per  hour  or  seventy  tons  per 
day  of  ten  hours,  to  be  ground  fine  enough  to  go  through  No. 
20  mesh  Dunlap  screen,  the  price  to  be  $1,600,  F.  0.  B.,  Bos- 
ton, Mass.,  together  with  automatic  feeder,  for  which  we  will 
pay  $100  additional.  If,  however,  the  feeder  will  not  be 
found  necessary  after  trial,  you  to  give  us  credit  for  it  after 
return  of  same,  we  to  have  a  trial  of  thirty  days  of  above 
specified  rolls,  the  rolls  to  be  erected  at  once  after  arrival  at 
our  plant  at  Kingsland,  N.  J.,  trial  to  be  given  at  once  after 
completion  of  erection. 

"If  after  thirty  days'  trial  the  rolls  do  not  prove  satisfac- 
tory, we  will  load  them  on  cars  at  our  plant  immediately  after 
the  expiration  of  above  specified  time. 

"If  rolls  prove  satisfactory,  terms  to  be  $850  at  expiration 
of  trial  and  $850  thirty  days  thereafter. 

^TTou  to  furnish  a  competent  man  to  superintend  the  erec- 
tion of  said  rolls. 

"Machinery  to  be  shipped  within  ten  days  from  the  date  of 
this  order. 

"The  rolls  remaining  your  property  until  paid  for  in  full. 
"(Signed)     Kingsland  Brick  Company, 

"Per  M.  M.  Tannenbaum, 
"Pres, 

^Deliver  no  goods  without  this  order.^* 
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Also  a  telegram  as  follows :  ■ 

"April  19th,  1904. 
''Sturtevant  Mill  Company,  Stephen  Oirard  Building,  Phila,, 
Fa.: 

"We  will  not  hold  you  liable  for  any  expenses  or  losses  con- 
tingent with  installing  or  operating  the  machines  except 
what  our  order  calls  for. 

"KixGSLAND  Brick  Company.'" 

The  plaintiff  furnished  the  rolls,  and  they  reached  Kings- 
land  April  29th,  1904. 

Mason,  the  plaintiff's  machinist,  arrived  at  Kingsland  May 
9th,  1904,  to  superintend  the  erection  of  the  rolls.  The  rolls 
began  to  run  June  4th.  The  installation  of  the  rolls  was 
completed  June  IGth.  The  test  of  the  rolls  to  their  full 
capacity  began  June  18th.  The  defendant  tested  the  rolls, 
and  July  8th,  Tannenbaum,  the  defendant's  president,  stated 
to  Hallett,  the  agent  of  the  plaintiff  who  had  obtained  the 
order,  that  the  rolls  would  have  to  go  back. 

July  14th,  1904,  defendant  telegraphed  the  plaintiff:  "Am 
arranging  for  reshipment  of  rolls." 

So  far  as  appears,  after  thirty  days'  trial  the  rolls  were  not 
loaded  on  cars  at  the  defendant's  plant  immediately,  or  at 
any  other  time  after  the  expiration  of  the  time  specified  for 
th^ir  trial.  They  remained  in  possession  of  the  defendant,  at 
its  works,  up  to  the  time  of  the  trial,  and  have  not  been  paid 
for.  The  trial  resulted  in  a  judgment  for  the  plaintiff  for 
the  price  agreed  upon  in  the  contract.  The  defendant  having 
upon  the  trial  moved  for  a  nonsuit  and  for  direction  of  a  ver- 
dict, and  both  motions  being  denied  and  exceptions  taken,  the 
case  for  these  alleged  errors  and  others  is  before  this  court. 

The  defendant,  by  notice  annexed,  to  its  plea  of  the  general 
issue,  claimed  to  recoup  against  the  plaintiff,  as  damages  for 
breach  of  the  guaranty,  moneys  expended  in  the  erection  of  a 
foundation  for  the  rolls  in  question  and  in  procuring  belting 
for  the  rolls,  and  to  recover  these  moneys  because  the  rolls, 
after  thirty  days'  trial,  did  not  prove  satisfactory  in  that  they 
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did  not  have  the  capacity  guaranteed  by  the  contract,  and  the 
plaintiff  had  been  notified  of  that  fact. 

The  answer  to  the  plaintiff^s  demand  for  payment  is  that 
the  rolls  were  sold  with  a  guaranty  of  capacity;  that  there 
has  been  a  breach  of  that  guaranty,  acd  recovery  results  there- 
from ;  also,  that  the  defendant  is  entitled  to  recover  from  the 
plaintiff  the  expenses  of  demonstrating  the  breach  of  the 
guaranty. 

The  contract  provided  that  the  defendant  should  have  a 
trial  of  the  rolls  for  thirty  days,  the  rolls  to  be  erected  at  once 
after  arrival  at  defendant's  plant,  and  the  trial  to  be  given  at 
onca  after  completion  of  erection. 

There  is  no  provision  in  the  contract  that  the  plaintiff  is  to 
furnish  and  erect  the  foundation  for  the  rolls,  only  to  fur- 
nish a  competent  man  to  superintend  the  erection  of  them, 
and  when  we  consider  the  telegram  of  the  defendant  to  the 
plaintiff  of  April  19th,  which  is  part  of  the  contract,  that  the 
defendant  would  not  hold  the  plaintiff  liable  for  any  expenses 
or  losses  contingent  with  installing  or  operating  the  machine 
except  what  the  order  calls  for,  we  cannot  escape  the  conclu- 
sion that  the  plaintiff  was  not  to  be  in  any  way  liable  for  the 
cost  of  the  foundation,  and  if  this  is  so,  we  cannot  suppose 
that  the  parties  to  the  contract  contemplated  that  the  plaintiff 
should  pay  for  the  foundation  by  the  way  of  recoupment  for 
the  failure  of  the  rolls  to  do  the  work  guaranteed  in  the  con- 
tract. 

Had  the  clause  "if  after  thirty  days'  trial  the  rolls  do  not 
prove  satisfactory  we  will  load  them  on  cars  at  our  plant 
immediately  after  expiration  of  above  specified  time"  been 
omitted,  the  defendant,  upon  failure  of  the  rolls  to  stand  the 
test  as  to  capacity,  would  have  been  entitled,  upon  notice  to 
the  plaintiff  of  such  failure,  unless  relieved  by  some  act  of 
the  plaintiff,  to  declare  the  contract  rescinded.  Starr  v. 
Torrey,  2  Zab,  190;  SmaUey  v.  Hendricksoii,  5  Butcher  371 ; 
Smith  V.  York  Company,  29  Vroom  212;  Woodward  v.  Em- 
mons, 32  Id.  281 ;  Underfeed  Comjmny  v.  Hudson  Company, 
41  Id,  649 ;  Columbia  Company  v.  Beckett  Company,  26  Id. 
391.    But  even  in  such  case,  we  are  not  able  to  see  how  the 
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defendant  would,  under  this  contract  and  telegram,  have  any 
ground  to  recover  for  the  cost  of  the  foundation.  The  only 
effect  of  a  breach  of  such  a  guaranty  in  such  a  contract  of 
sale  must  be  to  rescind  the  contract  and  prevent  a  recovery  of 
the  price,  if  it  has  not  been  paid,  or  authorize  the  recovery 
back  of  the  moneys  paid  by  the  buyer  to  the  seller,  if  the 
price,  or  any  part,  has  been  paid.  It  cannot  be  that  when  one 
uses  the  property  of  another  under  an  agreement  to  buy  it  if 
upon  trial  it  meets  certain  requirements  the  cost  and  ex- 
penses of  the  trial  are  to  be  paid  by  the  owner  unless  it  is  so 
expressly  agreed. 

In  the  contract  in  question  the  parties  have  made  special 
provision  as  to  what  shall  happen  in  case  the  rolls  upon  trial 
did  not  prove  satisfactory,  viz.,  the  defendant  was  to  load 
them  on  cars  at  its  plant  immediately  after  the  expiration  of 
the  thirty  days^  trial.  The  defendant  cannot  substitute  a 
right  to  rescind  the  contract  for  breach  of  the  guaranty  con- 
tained in  it,  upon  notice  to  the  plaintiff,  for  what  he  has 
agreed  in  his  contract  he  will  do  upon  the  happening  of  such 
breach,  nor  can  he  add  to  the  contract  such  additional  right. 

The  plaintiff  was  entitled  to  recover  the  price  of  the  rolls 
agreed  upon  in  the  contract,  and  the  motions  of  the  defendant 
for  nonsuit  and  for  direction  of  a  verdict  were  properly  re- 
fused. 

Another  error  assigned  is  the  failure  of  the  trial  judge  to 
properly  interpret  the  meaning  of  the  word  "immediately,'^ 
as  used  in  the  contract,  referring  to  the  time  of  loading  the 
rolls  upon  the  cars  upon  proving  unsatisfactory. 

Even  if  the  charge  was  erroneous  in  this  respect,  it  was  not 
harmful  to  the  defendant,  for  it  appeared  that  the  defendant 
had  never  loaded  the  rolls  upon  the  cars,  neither  immediately 
after  the  thirty  days,  nor  within  thirty  calendar  days  after, 
nor  within  thirty  days  excluding  Sundays  and  holidays,  nor 
within  any  extended  time,  proved  by  the  evidence. 

It  was  therefore  unnecessary  for  the  judge  to  charge  the 
jury  as  to  the  meaning  and  effect  of  the  thirty-days  clause, 
or  of  the  word  "immediately^^  used  in  that  clause. 

It  is  also  claimed  that  there  was  evidence  to  show  that  the 


Digitized  by  VjOOQIC 


JUXE  TERM,  1906.  497 

45  Vrootn,        Sturtevant  Mill  Co.  v.  Kingsland  Brick  Co. 

plaintiflf  had,  by  its  conduct,  consented  to  an  extension  of  the 
time  of  payment,  because  there  were  negotiations  between  the 
plaintiflf  and  the  defendant  for  the  payment  of  a  less  price  for 
the  machine  than  that  contemplated  by  the  contract. 

Hallett,  who  got  from  the  defendant  the  order  in  this  case, 
was  a  salesman  for  Borton  &  Tierney  Company,  who  were 
sales  agents  for  the  plaintiflf,  testified  that  there  were  some 
negotiations  between  him  and  the  president  of  the  defendant 
company  about  throwing  off  $250  on  the  price ;  that  he,  Hal- 
lett, said  hjB  would  submit  it  to  the  home  oflSce ;  that  he  did 
so,  and  they  refused  to  make  concession.  There  is  also  some 
further  evidence  as  to  talks  between  Tannenbaum  and  Hallett 
about  reduction  in  price  and  about  putting  the  machine  on 
the  cars,  but  there  is  no  evidence  anywhere  to  show  that  Hal- 
lett had  any  authority  to  negotiate  with  the  defendant,  or  to 
make  any  change  in  the  contract  which  had  been  entered  into 
between  the  plaintiflf  and  the  defendant.  The  plaintiflf  con- 
stantly insisted  upon  the  performance  of  the  contract  by  the 
defendant. 

On  the  11th  of  July,  1904,  the  plaintiflf  telegraphed  to  the 
defendant  as  follows:  "Please  pay  for  Kingsland  rolls  or 
return  immediately.  No  desire  to  force  machine  on  you,  but 
must  ask  decision  now.  Please  wire  it,^'  and  continued  to 
demand  return  of  the  rolls  or  payment  for  the  same  by 
numerous  telegrams  until  the  22d  of  July,  1904. 

We  have  examined  the  other  alleged  errors,  but  do  not  find 
in  them  any  substance. 

The  judgment  below  is  affirmed. 

For  affirmance — The  Chief  Justice,  Garrison,  Fort, 
Garretson,  Hendrickson,  Bogert,  Vredexburgh,  Green, 
Gray,  J.J.    9. 

For  reversal — The  Chancellor,  Pitney,  Swayze,  Reed, 
Trenchard,  Vroom,  J.J.    6. 
Vol.  xlv.  32 
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MARTHA  L.  MOORE  ET  AL.,  PLAINTIFFS  AND  DEFEND- 
ANTS IN  ERROR,  V.  CAMDEN  AND  TRENTON  RAILWAl 
COMPANY  BT  AL.,  DEFENDANTS  AND  PLAINTIFFS  IN 
ERROR. 

Argued  July  13,  1906— Decided  March  4,  1907. 

In  a  suit  brought  against  a  construction  company  for  assaults  com- 
mitted by  its  employes  upon  the  plaintiff,  upon  whose  lands, 
fronting  a  city  street,  the  company  was  engaged  in  erecting, 
without  her  consent,  a  trolley  pole  for  a  street  railway  then  in 
course  of  construction,  it  appeared  at  the  trial  that  the  erection 
of  such  pole  upon  plaintiff's  premises  was  an  illegal  act,  and  that 
the  employes  of  defendant  company,  while  so  engaged,  under  the 
direction  of  its  engineer,  formed  a  circle  about  the  place  where 
the  pole  was  to  be  set  up,  to  protect  those  engaged  in  the  excava- 
tion, and  that  when  plaintiff  attempted  to  go  through  the  circle, 
in  order  to  prevent  the  digging  and  tearing  up  of  her  pavement, 
she  was  resisted  by  the  men  in  line,  who  struck,  pushed  or  jostled 
her  in  such  a  way  as  to  cause  hurts  and  bruises  upon  her  person. 
The  trial  judge  charged,  among  other  things,  that  the  placing  of 
the  pole  on  plaintiff's  land  was  an  illegal  act;  that  plaintiff  did 
what  she  had  a  right  to  do  if  she  saw  fit,  to  try  to  use  sufficient 
physical  force  to  prevent  the  trespass;  that  the  mere  placing  of 
hands  upon  plaintiff  gave  her  a  right  to  a  verdict,  but  for  nominal 
damages  merely,  if  no  injuries  resulted.    Upon  review,  held — 

(1)  That  under  the  evidence  the  defendant  company  was  liable 
for  these  acts  of  its  employes,  as  being  within  the  scope  of  theii 
employment. 

(2)  That  this  result  was  not  defeated  because  it  was  testified  by 
one  of  the  employes  that  in  laying  his  hands  upon  the  plaintiff  it 
was  done  with  humane  purpose  only,  to  save  her  from  impending 
danger,  the  principle  being  that  what  is  essentially  a  trespass 
cannot  become  lawful  because  having  been  done  with  good  intent 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Linton  Satterthwait. 

For  the  defendants  in  error,  Edwin  Robert  Walker. 

The  opinion  of  the  court  was  delivered  by 
Hendrickson,  J.    This  was  an  action  of  tort  brought  by  a 
husband  and  wife  for  certain  assaults  and  batteries  alleged  to 
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have  been  inflicted  upon  the  wife  by  the  defendant  railway 
wmpany,  its  agents  and  servants  while  engaged  in  erecting 
a  trolley  pole  upon  her  land  and  premises  at  or  near  the  comer 
of  Grand  and  Beatty  streets,  in  the  city  of  Trenton.  The 
trial  judge  directed  a  nonsuit  as  to  the  defendant  railway  com- 
pany and  another,  and  a  verdict  for  the  plaintifE  was  directed 
against  the  Mercer  Construction  Company,  an  independent 
contractor,  hereafter  referred  to  as  the  defendant  company, 
which  was  doing  the  work,  leaving  the  amotmt  of  damages  to 
be  settled  by  the  jury.  A  verdict  was  rendered  for  the  plaint- 
iffs and  judgment  entered  thereon.  The  construction  com- 
pany bxings  error. 

The  assaults  in  question  grew  out  of  Mrs.  Moore's  effort  to 
prevent  the  workmea  of  the  defendant  company  from  ex- 
cavating and  setting  up  the  pole  upon  her  land  at  a  point  in 
the  sidewalk  just  inside  of  the  curb.  The  workmen  had 
formed  a  circle  about  the  spot  to  prevent  plaintiff's  interfer- 
ence, and  in  her  efforts  to  get  through  the  bne  and  to  hold 
on  to  the  pole  while  it  was  being  raised,  she  received  at  the 
hands  of  the  workmen  the  cuts  and  bruises  complained  of. 

The  alleged  errors  are  assigned  upon  the  charge  to  the  jury. 
The  particular  portions  of  the  charge  to  which  exception  was 
taken  and  allowed  are  the  following :  "The  placing  of  a  pole 
in  front  of  Mrs.  Moore's  house  was  illegal."  After  alluding 
to  the  two  courses  open  to  plaintiff  to  bring  suit  or  to  resist 
when  such  act  was  threatened,  the  learned  judge  proceeded, 
"She  did  what  she  had  a  right  to  do — try  to  use  suflBcient  phy- 
sical force  to  prevent  the  trespass  to  her  property  by  the 
placing  of  the  pole  and  the  pulling  up  of  her  pavement,"  and 
further,  "The  mere  placing  of  hands  upon  her  gives  her  the 
right  to  a  verdict,  but  it  will  be  for  merely  nominal  damages, 
if  no  injuries  resulted." 

It  was  conceded  in  the  argument  that  the  maintenance  of 
the  exception  to  that  part  of  the  charge  declaring  that  the 
erection  of  the  pole  at  the  place  in  question  was  an  illegal  act 
depended  upon  the  determination  of  this  court  in  the  eject- 
ment suit  of  Moore  v.  Camden  and  Trenton  Railway  Com- 
pany, which  had  not  then  been  announced.    The  decision  in 
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that  case  upon  the  point  alluded  to  was  in  favor  of  the  plaint- 
iff's contention  and  entirely  supports  the  charge  in  that  par- 
ticular. Moore  v.  Camden  and  Trenton  Railway  Co.,  44 
Vroom  599. 

But  it  is  further  contended  that  there  was  error  in  thus 
withdrawing  the  case  from  the  jury,  because  it  did  not  con- 
clusively appear  that  the  physical  injuries  suffered  by  the 
plaintiff  were  committed  by  the  defendant  company's  employes 
while  acting  within  the  scope  of  their  employment  and  not 
committed  by  such  employes  willfully  or  of  their  own  malice. 
But  we  think  such  an  assimiption  is  imauthorized.  It  was 
testified  by  Mr.  Nelson,  the  engineer  in  charge  of  the  work 
for  the  defendant  company,  that  he  received  authority  from 
the  company  to  place  the  pole  in  front  of  plaintiff^s  house, 
and  that  the  work  was  done  in  his  presence  and  under  his 
direction  as  such  engineer  of  the  company;  that  the  men 
formed  a  compact  circle  and  that  the  digging  then  proceeded 
inside  of  the  circle ;  that  the  plaintiff  then  struggled  to  break 
through  the  circle  thus  formed,  and  that  her  efforts  were  re- 
sisted by  the  men  in  line  so  that  she  was  unable  to  reach  the 
inside  until  later,  when  some  arrests  had  been  made.  The 
circumstances  thus  proven  show  unmistakably  that  the  em- 
ployes of  the  defendant  company,  at  the  time  of  the  trespass 
complained  of,  were  acting  within  the  scope  of  their  employ- 
ment. Brokaw  v.  New  Jersey  Railway  and  Traction  Co,  et 
al,  3  Vroom  328;  20  Am.  &Eng,  Encycl  i.  {2d  ed.)  170. 

The  evidence  further  shows  without  serious  contradiction 
that  the  hurts  and  bruises  complained  of  occurred  to  plaintiff 
at  the  hands  of  the  defendant's  employes  while  engaged  in 
this  unlawful  trespass  upon  the  plaintiff's  close  and  the 
forcible  exclusion  of  the  plaintiff  from  that  part  of  her  pave- 
ment where  she  had  a  right  to  be.  The  trial  judge  carefully 
excluded  from  the  jury  any  consideration  of  malice  as  enter- 
ing into  the  tort  complained  of  and  confined  the  jury  to  com- 
pensation alone  as  the  basis  of  damages. 

It  was  further  contended  for  the  defendant  that  there  was 
a  jury  question,  because  Hammell,  one  of  the  employes  who 
took  hold  of  plaintiff  and  removed  her  from  the  pole,  which 
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she  had  embraced  as  it  was  being  lowered,  testified  that  he 
did  80  only  as  a  humane  act  to  keep  her  from  being  hurt.  But, 
plainly,  such  a  contention  cannot  prevail.  He  was  only  one 
of  a  number  engaged  in  the  unlawful  assaults  upon  the  plaint- 
iff, and  it  is  settled  law  that  what  is  essentially  a  trespass  can- 
not become  lawful  from  having  been  done  with  good  inten- 
tion. It  was  so  held  by  this  court  in  Bruch  v.  Carter,  3  Vroom 
554;  28  Am.  &  Eng,  EncycL  L.  (2d  ed.)  556.  See,  also, 
Slingerland  v.  Oillespie,  41  Vroom  720. 

Finding  no  error  in  the  rulings  excepted  to,  the  result  is 
that  the  judgment  below  is  affirmed. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  Gak- 
.  BISON,  FoBT,  Hendrickson,  Swayze,  Trenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    13. 


For  reversal — None. 


CARLENE  K.  BROWN.  EXECUTRIX  OF  WILLIAM  H. 
BROWN,  DECEASED,  DEFENDANT  IN  ERROR,  v.  JOHN 
HONISS  AND  ANNA  P.  RANNEY,  PLAINTIFFS  IN 
ERROR. 

Submitted  July  19,  1906— Decided  June  17,  1907. 

1.  Verbal .  authority  is  sufficient  to  authorize  an  agent  to  make  an 
agreement  in  writing  binding  his  principal  to  convey  real  estate. 

2.  It  being  material  to  show  that  a  refusal  to  make  conveyance  of 
land  pursuant  to  previous  agreement  was  not  due  to  inability  on 
the  part  of  the  vendor  to  make  title,  but  was  a  willful  refusal, 
based  upon  an  inadequate  reason — Held^  admissible  to  show  that 
after  demand  of  a  conveyance,  and  at  or  before  the  refusal,  the 
vendor  declared  that  he  had  received  a  bond  of  indemnity  to 
secure  him  against  pecuniary  loss  occasioned  by  his  refusal. 

3.  Defendant  having  pleaded,  as  an  excuse  for  his  breach  of  an 
agreement  for  sale  of  land,  that  the  purchaser  fraudulently  pro- 
cured the  agreement  by  a  false  representation  as  to  the  use  to 
which  the  property  was  to  be  devoted,  and  there  being  evidence  to 
show  that  such  a  representation  was  made,  but  no  evidence  to 
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show  that  it  was  false  when  made,  or  that  it  was  made  for  a 
fraudulent  purpose — Held^  immaterial  whether  the  vendor  relied 
upon  the  representation. 

4.  A  mere  declaration  of  the  purpose  of  the  purchaser  of  land  with 
respect  to  the  use  to  which  the  land  is  to  be  devoted,  where  that 
use  is  not  insisted  upon  by  the  vendor  at  the  time  as  essential, 
cannot  by  implication  be  imported  into  the  terms  of  a  written 
agreement,  so  that  a  change  of  purpose  needs  be  communicated  in 
order  to  absolve  the  purchaser  from  the  imputation  of  fraud. 

5.  The  rule  that  a  person  who  makes  a  false  representation  in  good 
faith,  believing  at  the  time  that  it  is  true,  is  guilty  of  fraud  if  on 
afterwards  ascertaining  the  falsity  of  the  representation  he  fails 
to  correct  the  statement,  has  no  application  to  a  mere  declaration 
of  intention,  made  truly  and  in  good  faith,  followed  by  a  change 
of  purpose  with  respect  to  a  matter  that  has  not  been  treated  as 
material  in  the  negotiations. 

6.  Certain  official  proceedings  of  the  board  of  health  and  common 
council  of  a  city,  eventuating  in  a  resolution  by  council  appro-  • 
priating  a  certain  sum  of  money  to  the  holder  of  the  title  of  cer- 
tain land  for  the  purpose  of  purchasing  that  land,  which  resolu- 
tion might,  under  the  evidence,  be  reasonably  found  to  be  an 
acceptance  of  an  option  previously  given  by  the  holder  of  the  title 
to  the  city — Held,  evidential  of  a  completed  bargain  for  the  sale 
of  the  property  to  the  city,  and  therefore  proper  to  be  considered 
as  evidence  of  the  market  value  of  the  property. 

7.  The  fact  that  the  evidence  did  not  show  that  the  city's  vendor 
had  bound  himself  in  a  writing  good  under  the  statute  of  frauds 
did  not  deprive  the  official  action  of  the  city  of  evidential  value 
as  between  this  vendor  and  a  third  party  who,  by  breach  of  an 
agreement  made  between  him  and  such  vendor,  had  prevented  the 
latter  from  completing  the  sale  to  the  city. 


On  error  to  Essex  Circuit  Court. 

For  the  plaintiffs  in  error,  Coult,  Howell  &  Ten  Eyck. 

For  the  defendant  in  error,  Pitney  &  Hardin. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  is  an  action  upon  contract,  brought  to 
recover  damages  for  breach  of  a  written  agreement  for  con- 
veyance of  land.  The  agreement  is  of  the  form  known  as  an 
'^option,"  and  is  in  the  following  words : 

"This  is  to  certify  that  John  Honiss  and  Anna  P.  Banne;, 
owners  of  the  premises  hereinafter  described,  in  consideration 
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of  the  payment  of  twenty-five  dollars,  do  hereby  give  and 
grant  to  William  H.  Brown,  of  78  Fourth  avenue,  Newark, 
N.  J.,  agent,  the  option  to  purchase  the  certain  tract  of  land 
in  said  city  of  Newark,  bounded  by  Mt.  Prospect  avenue. 
Sylvan  avenue,  Summer  avenue  and  Second  river,  for  the 
sum  of  twelve  thousand  five  hundred  dollars,  said  option  to 
expire  on  the  first  day  of  November  next.  Any  other  person 
applying  to  purchase  said  premises  during  the  continuance 
of  said  option  shall  be  referred  to  said  William  H.  Brown, 
who  agrees,  on  his  part,  to  use  his  best  endeavors  to  effectuate 
a  sale  thereof.  And  the  said  parties  first  above  named  agree 
on  their  part  to  execute  all  necessary  deed  or  deeds  of  convey- 
ance upon  a  sale  negotiated  in  pursuance  of  the  premises  unto 
said  William  H.  Brown  or  such  party  or  parties  as  he  shall 
name. 

"Dated  Newark,  N.  J.,  July  9th,  1901. 

"John  Honiss, 
"Anna  P.  Ranney, 
"Per  S.  H.  Pennington,  her  Att'y" 

Before  expiration  of  this  option  it  was  extended  by  an  in- 
strument of  which  the  following  is  a  copy : 

"This  is  to  certify  that  the  option  to  purchase  land  on  Syl- 
van avenue  given  to  William  If.  Brown  by  John  Honiss  and 
Anna  P.  Eanney  is  extended  from  the  first  day  of  November 
next  to  the  first  day  of  December  next,  said  option  having 
been  given  by  writing  dated  Newark,  N.  J.,  July  9th,  1901. 
"Dated  Newark,  N.  J.,  Sept.  4th,  1901. 

"John  Honiss, 
"Anna  P.  Ra^nney, 
"Per  S.  H.  Pennington,  her  Att'y." 

On  October  17th,  1901  (within  the  time  specified  by  the 
original  option).  Brown  demanded  a  conveyance  of  the  land 
in  question,  and  tendered  the  purchase-price,  $12,500.  The 
conveyance  was  refused  on  the  ground  that  he  proposed  to 
convey  the  property  to  the  city  of  Newark  for  the  purposes 
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of  an  isolation  hospital.  Thereupon  this  action  was  brought 
by  William  H.  Brown  in  his  lifetime.  Mrs.  Banney  inter- 
posed no  plea  or  demurrer,  and  judgment  interlocutory  went 
against  her  by  default.  Honiss  interposed  three  pleas,  viz., 
(1)  the  general  issue;  (2)  that  Brown  fraudulently  procured 
the  agreement  of  July  9th  by  falsely  representing  to  Honiss 
that  in  ease  of  a  sale  of  the  property  in  accordance  with  the 
teims  of  the  agreement  the  property  would  be  used  for  fac- 
tory purposes,  while  in  truth  he  did  not  intend  to  purchase 
the  property  for  factory  purposes,  nor  intend  to  devote  the 
same  thereto;  but,  on  the  contrary,  intended  to  purchase  it 
for  the  purpose  of  an  isolation  hospital  for  the  city  of  New- 
ark; and  (3)  that  BroMH  never  tendered  the  purchase-price 
nor  requested  a  conveyance  of  the  property.  Upon  these  pleas 
the  plaintiff  joined  issue,  and  for  the  purpose  of  determining 
the  issues  thus  raised  by  the  defendant  Honiss,  as  well  as  to 
assess  the  damages  against  both  the  defendants,  the  case  came 
on  for  trial  before  the  Circuit  Court. 

At  the  first  trial,  it  having  appeared  that  Honiss  was  a 
married  man,  the  trial  court,  on  the  authority  of  Gerbert  v. 
Trustees,  30  Vroom  160,  held  that  he  was  excused  from  carry- 
ing out  his  agreement  to  convey,  because  of  inability  to  make 
title  due  to  his  wife's  inchoate  right  of  dower,  and  directed 
a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $25,  the 
amount  paid  by  him  for  the  option. 

Upon  review  this  court  reversed  the  consequent  judgment 
and  awarded  a  new  trial  on  the  ground  that  the  refusal  of  the 
defendants  to  give  a  deed  was  not  based  upon  inability  to  con- 
vey, but  was  a  willful  refusal  for  an  inadequate  reason;  that 
in  such  circumstances  the  rule  laid  down  in  Gerbert  v.  Trus- 
tees had  no  application,  and  the  plaintiff  was  entitled  to  re- 
cover for  the  loss  of  his  bargain.  Brown  v.  Honiss,  41  Vroom 
260. 

Upon  the  new  trial  the  jury  found  a  verdict  in  favor  of 
the  plaintiff  and  assessed  the  damages  at  $5,900,  and  the 
judgment  thereupon  entered  is  now  under  review  at  the  in- 
stance of  the  defendants. 

William  H.  Brown  having  died,  his  executrix  was  substi- 
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tuted  as  plaintiff,  and  the  evidence  given  by  him  upon  the 
first  trial  was  introduced  at  the  second  trial  in  accordance 
with  the  provisions  of  the  Evidence  act.  Pamph,  L.  1900, 
p.  364,  §  10. 

There  are  numerous  assignments  of  error  based  upon  ex- 
ceptions taken  to  the  admission  and  exclusion  of  evidence 
and  to  the  instructions  given  and  refused  to  be  given  to  the 
jury.  The  questions  raised,  so  far  as  they  require  present 
discussion,  are  as  follows: 

Objection  was  made  on  behalf  of  the  defendant  Honiss  to 
the  admission  in  evidence  of  the  agreement  of  July  9th,  1901, 
because  it  was  not  binding  upon  Mrs.  Eanney.  There  was, 
however,  clear  evidence  that  Mr.  Pennington  had  been 
verbally  authorized  by  her  not  merely  to  negotiate  for  her  in 
finding  a  purchaser  but  **to  give  an  option  for  the  sale  of  the 
property"  at  a  price  not  less  than  $12,500.  From  this  the 
jury  might  reasonably  infer  that  his  authority  extended  to 
giving  an  option  in  writing  such  as  to  bind  her.  Verbal  au- 
thority is  suflBcient  to  authorize  the  agent  to  make  an  agree- 
ment in  writing  binding  the  principal  to  convey  real  estate. 
Browne  SL  Fr,  {Sd  cd,),%  370a;  29  Am,  &  Eng.  EncycL  L. 
(2d  ed.)  861;  Long  v.  Hartwell,  5  Vroom  116,  121;  Milne 
V.  Kleh,  17  Stew.'Eq,  378 ;  Lindley  v.  Keim,  9  Dick,  Ch.  Rep. 
418;  Scull  V.  Brinion,  10  Id,  489;  Tyrrell  v.  O'Connor,  11 
Id.  448,  452. 

The  fact  that  Mr.  Pennington  had  no  authority  to  sign  the 
deed  of  conveyance  on  behalf  of  Mrs.  Banney  is  of  no  conse- 
quence since  Honiss  refused  to  make  such  a  deed  and  Pen- 
nington'  likewise  refused  acting  in  behalf  of  Mrs.  Ranney. 
Moreover,  Mrs.  Ranney,  by  failing  to  plead,  had,  for  the  pur- 
poses of  the  action,  admitted  the  making  and  breach  of  the 
agreement,  and  under  these  circumstances  Honiss  could  not 
justify  his  breach  on  the  theory  that  Mrs.  Ranney  was  not 
bound. 

Objection  was  made  to  the  admission  of  the  evidence  ^of 
Brown  to  the  effect  that  Mr.  Pennington  (to  whom  Honiss 
had  referred  him  as  his  counsel)  said,  at  or  before  the  refusal 
to  make  conveyance,  that  Honiss  had  received  a  bond  of  in- 
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demnity  to  secure  him  against  pecuniary  loss  in  the  premises. 
This  evidence,  we  think,  was  admissible  as  tending  to  show 
that  the  refusal  of  a  conveyance  was  not  due  to  an  inability 
to  make  title,  but  was  a  willful  refusal,  based  upon  an  inade- 
quate reason.  It  appeared  upon  this  trial,  as  upon  the  first, 
that  Honiss  was  a  married  man,  and  as  his  wife  had  not 
executed  the  option,  her  inchoate  right  of  dower  might  have 
been  claimed  to  be  an  obstacle  creating  an  inability  to  convey. 
Under  our  previous  decision  (41  Vroom  260)  it  was  proper 
for  the  plaintiff  to  show  at  the  present  trial  that  the  refusal 
to  convey  was  for  an  avowed  reason  that  was  inadequate. 
That  the  refusal  was  based,  in  whole  or  in  part,  upon  the  fact 
that  defendants  had  received  indemnity  from  a  third  party 
was  proper  to  be  shown  as  tending  to  prove  that  the  refusal 
was  willful. 

Error  is  assigned  to  the  refusal  of  the  trial  judge  to  permit 
the  defendant  Honiss  to  testify  why  he  asked  Brown  what  he 
was  going  to  do  with  the  property  at  the  time  he  signed  the 
option  of  July  9th;  and  whether  in  making  the  option  he 
relied  upon  the  representation  or  statement  made  by  Brown 
as  to  the  use  of  the  property;  and  whether  he  would  have 
sold  the  property  at  that  time  at  that  price,  or  any  price,  for 
an  isolation  hospital.  These  questions  were  based  upon  the 
theory  that  Brown  had  induced  Honiss  and  Mrs.  Ranney  to 
sign  the  option  by  making  a  fraudulent  misrepresentation  of 
his  purpose  with  respect  to  the  use  to  which  the  property  was 
to  be  devoted;  that  the  representation  was  material  to  the 
negotiation,  so  that  without  it  the  option  agreement  would 
probably  not  have  been  made,  and  that  Honiss  relied  upon 
the  representation  in  making  the  agreement.  The  only  evi- 
dence, however,  respecting  the  representation  is  the  following : 
Brown  testified  that  he  did  not  tell  Honiss  for  what  purpose 
the  property  was  to  be  used  until  after  the  option  was  agreed 
upon,  and  then  Honiss  asked,  in  an  incidental  way,  ^TVhat  do 
yon  propose  to  do  with  this  property?"  Brown  replied  that 
he  was  looking  for  a  manufacturing  site,  and  that  the  person 
for  whom  he  was  purchasing  was  abroad.  He  testified  that 
his  conversation  with  Honiss  at  the  time  he  asked  for  an  ex- 
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tension  of  the  option  was  to  the  following  eflfeet:  Brown  told 
Honiss  that  the  manufacturer  for  whom  he  had  sought  the 
property  did  not  want  it,  but  that  he  had  another  party  who 
he  thought  would  take  it  if  the  time  were  extended  one 
month;  that  Honiss  assented  to  this,  and  shortly  afterwards 
brought  to  Brown  the  extension  agreement,  signed,  and  that 
at  this  time  Honiss  did  not  ask  him  what  he  wanted  the  prop- 
erty for.  Honiss  testified  that  the  only  conversation  between 
him  and  Brown  before  the  signing  of  the  option  of  July  9th, 
respecting  the  use  to  which  the  property  was  to  be  put,  was 
this :  "I  asked  him  what  he  wanted  to  do  with  the  property. 
He  said  he  wanted  to  buy  it  for  a  factory  site.** 

This  was  the  state  of  the  evidence  at  the  time  the  questions 
were  asked  of  Honiss  concerning  his  reason  for  inquiring  the 
proposed  use  of  the  property,  his  reliance  upon  Brown's  state- 
ment as  to  that  use,  and  his  willingness  to  sell  the  property 
at  that  time  for  an  isolation  hospital. 

With  respect  to  Brown's  request  for  an  extension  of  the 
agreement,  Honiss  testified  that  he  gave  this  extension  ^Tje- 
cause  he  [Brown]  said  the  man  was  in  Europe,  and  he  would 
not  get  back  in  time,  and  so  he  wanted  another  extension; 
that  is  what  he  said.** 

It  will  be  observed  that  the  representation  pleaded  and 
relied  upon  to  excuse  the  breach  of  the  contract  was  a  repre- 
sentation made  by  Brown,  at  or  before  the  signiiig  of  the 
agreement  of  July  9th,  to  the  eflfeet  that  Brown  desired  to 
purchase  the  property  for  manufacturing  purposes.  Brown 
testified,  in  distinct  terms,  that  such  was  his  purpose  at  the 
time.  There  was  no  evidence  to  the  contrary,  the  case  being 
devoid  of  anything  to  show  that  Brown,  either  then  or  when 
he  secured  the  extension  agreement,  entertained  a  purpose  or 
knew  of  an  opportunity  to  sell  the  property  to  the  city  for  an 
isolation  hospital.  Nor  is  there  anything  to  show  that  Brown 
was  made  aware  that  it  made  the  least  diflference  to  Honiss 
for  what  the  property  was  to  be  used.  So  far  as  appears, 
neither  Honiss  nor  Mrs.  Ranney  owned  any  other  property  in 
the  neighborhood.  Their  subsequent  refusal  to  convey  was 
avowedly  based  upon  the  ground  that  the  proposed  establish- 
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ment  of  an  isolation  hospital  would  injure  certain  adjoining 
property  that  had  been  conveyed  by  them  some  six  years 
before  to  a  Mr.  Tiflfany,  and  that  Mr.  TiflEany  had  given  to 
the  defendants  indemnity  against  their  breach  of  the  agree- 
ment. 

A  mere  declaration  of  the  purpose  of  the  purchaser  with 
respect  to  the  use  to  which  the  property  is  to  be  devoted, 
where  that  use  is  not  insisted  upon  by  the  vendor  at  the  time 
as  essential,  cannot  by  implication  be  imported  into  the  terms 
of  a  written  agreement,  so  that  a  change  of  purpose  must  needs 
1)0  communicated  in  order  to  absolve  the  vendee  from  the  im- 
putation of  fraud.  There  is  no  proof  here  that  the  original 
representation  was  false  or  fraudulent,  nor  that  it  was  treated 
as  essential.  The  clear  proof  is  to  the  contrary.  It  was  of  no 
consequence,  therefore,  whether  Honiss  relied  upon  the  repre- 
sentation and  would  not  have  entered  into  the  agreement 
without  it. 

Exception  was  taken  to  the  refusal  of  the  trial  judge  to 
charge  the  jury,  as  requested,  that  "if  at  the  time  Honiss 
gave  the  option  Brown  represented  that  the  property  was  to 
be  used  for  manufacturing  purposes,  and  Brown  afterwards 
changed  his  purpose  and  proposed  to  use  it  for  a  materially 
different  purpose,  it  was  his  duty  to  communicate  such  change 
to  Honiss,  and  his  failure  to  do  so  absolved  Honiss  from  all 
obligation  to  execute  a  deed  in  pursuance  of  the  option.^' 
The  judge  charged  the  jury  that  if  the  representation  was 
honest  and  was  true  when  made,  and  was  material  to  the  bar- 
gain, then  the  question  whether  Brown's  failure  to  disclose 
to  the  vendors  his  subsequent  change  of  purpose  would  avoid 
the  contract  depended  upon  whether  it  was  due  to  a  fraudu- 
lent intention  to  deceive  the  vendors.  This,  we  think,  was 
sufficiently  favorable  to  the  defendants.  It  will  be  noted 
again  that  the  case  was  devoid  of  evidence  to  show  that  the 
original  representation  was  false  when  made,  or  was  in  any- 
wise* fraudulent,  and  that  there  was  nothing  to  charge  Brown 
with  notice  that  the  representation  was  deemed  by  the  vendors 
as  at  all  material  to  the  bargain.  It  has  been  held  that  a 
person  who  makes  a  false  representation  in  good  faith,  believ- 
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ing  at  the  time  that  it  is  true,  is  guilty  of  fraud  if,  on  after- 
wards ascertaining  the  falsity  of  the  representation,  he  fails 
to  correct  his  statement  14  Am,  &  Eng.  Encycl.  L.  {2d  ed,) 
102.  But  this  rule  manifestly  has  no  application  to  a  mere 
declaration  of  intention,  made  truly  and  in  good  faith,  fol- 
lowed by  a  change  of  purpose,  with  respect  to  a  matter  that 
has  not  been  treated  as  material  in  the  negotiations. 

The  remaining  questions  relate  to  certain  rulings  of  the 
trial  judge  upon  matters  of  evidence  and  his  instructions  to 
the  jury  pertaining  to  the  question  of  damages. 

Objection  was  made  to  the  introduction  in  evidence  of  a 
resolution  adopted  by  the  common  council  of  the  city  of  New- 
ark, September  12th,  1901,  and  approved  by  the  mayor  on 
the  following  day,  which  reads  as  follows:  "Resolved,  That 
the  sum  of  $17,500  be  and  the  same  is  hereby  appropriated 
to  William  H.  Brown  for  the  purpose  of  purchasing  a  plot  of 
land  situate  between  Sylvan  avenue  and  Second  river, 
bounded  on  the  west  by  Mt.  Prospect  avenue  and  east  by 
Summer  avenue,  that  amount  to  be  charged  to  the  account 
known  as  ^special  real  estate  and  almshouse  ;*  provided,  how- 
ever, that  the  purchase-money  shall  not  be  paid  until  a  deed 
conveying  the  property  purchased  shall  have  been  delivered 
to  the  auditor,  approved  by  the  law  department,  the  land  to 
be  used  for  isolation  hospital  purposes." 

The  objection  was  that  no  authority  for  the  passage  of  such 
a  resolution  had  been  shown.  Counsel  for  the  plaintiffs  in 
error  argue  that  the  only  authority  of  law  is  to  be  found  in 
Pamph.  L.  1900,  p.  321,  which  act  makes  it  mandatory  upon 
the  town  council  to  appropriate  money  for  the  establishment 
of  a  hospital  for  contagious  and  infectious  diseases  wherever 
the  local  board  of  health  declares  that  the  establishment  of 
such  a  hospital  is  necessary,  and  insist  that  a  proper  resolu- 
tion of  the  board  of  health  ought  first  to  have  been  shown. 
Counsel  for  defendant  in  error  cite,  however,  the  powers 
ccmferred  upon  local  boards  of  health  by  the  general  act  of 
March  Slst,  1887  {PampL  L.,  p.  80;  Gen,  Stat,  p.  1634), 
and  especially  by  a  supplement  of  March  29th,  1892  {Pamph, 
L,,  p.  353 ;  Oen.  Stat,,  p.  1645),  by  which  supplement,  when- 
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ever  an  epidemic  of  any  contagious  disease  exists  or  is  threat- 
ened, or  any  special  need  arises  for  the  protection  of  the 
pnMie  l^eAlth^  and  in  the  judgment  of  the  local  board  of 
health  the  expenditure  ol  a  greater  sum  than  that  already 
appropriated  to  said  board  for  the  nnuiil  year  is  necessary, 
the  board  of  health  shall  so  certify  to  the  common  eiMmul  or 
other  governing  body,  and  thereupon  such  local  municipal 
authorities  may  provide  and  pay  to  such  board  of  health  such 
sum  or  sums  as  the  board  may  certify  to  be  necessary.  We 
deem  that  the  evidence  in  the  case  raised  a  presumption  that 
the  resolution  of  September  12th,  1901,  was  adopted  in  good 
faith  by  the  city  authorities  in  the  intended  exercise  of  powers 
conferred  upon  them  by  law,  hence  the  admission  of  the  reso- 
lution was  proper. 

Exception  was  taken  to  the  instruction  given  by  the  trial 
judge  to  the  jury  that  in  ascertaining  the  market  value  of 
the  lands  in  question  they  might  "consider  the  oflScial  action 
of  the  board  of  health  and  the  common  council/^  Also,  to 
his  refusal  of  a  request  to  charge  that  in  arriving  at  the 
market  value,  the  amount  which  the  city  proposed  to  pay  for 
the  property  for  the  special  purpose  of  an  isolation  hospital 
could  not  be  considered,  and  that  the  only  evidence  in  the 
case  of  market  value  was  the  opinion  evidence  of  real  estate 
experts  produced  by  both  sides. 

The  evidence  of  the  official  action  of  the  board  of  health 
and  common  council  (some  of  it  introduced  by  the  plaintiff 
end  some  by  the  defendants)  was  as  follows: 

At  a  meeting  of  the  board  of  health.  May  17th,  1900,  the 
act  of  1900  already  alluded  to  {Pamph.  L,,  p.  321)  was  read, 
and  a  resolution  was  adopted  appointing  Dr.  Herold  (presi- 
dent of  the  board)  and  two  others  as  a  committee  to  prepare 
the  necessary  resolution  and  lay  the  matter  before  the  com- 
mon counciL  Doctors  Disbrow  and  Becker  were  appointed  to 
act  upon  the  committee  with  Dr.  Herold. 

May  7th,  1901,  the  board  of  health  adopted  a  resolution 
"that  the  board  ask  for  an  appropriation  of  one  hundred  thou- 
sand dollars  for  the  purpose  of  buying  the  necessary  land  and 
building  thereon  an  isolation  hospital." 
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At  a  meeting  of  June  4th,  1901,  the  health  oflScer  reported 
that  a  letter  which  he  had  written  in  response  to  the  motion 
instructing  him  to  write  and  request  an  appropriation  of 
$100,000  from  the  finance  committeee  of  the  common  coun- 
cil for  the  purpose  of  purchasing  land  and  erecting  thereon  a 
contagious  disease  hospital,  was  not  sent  by  him,  as  he  had 
been  advised  that  it  would  be  irregular  to  do  so.  The  presi- 
dent (Dr.  Herold)  gave  a  full  statement  of  the  matter,  which 
he  said  should  be  left  to  the  special  committee,  they  to  go  be- 
fore the  finance  committee  of  the  common  council.  It  was 
resolvei  "That  the  committee  on  contagious  disease  hospital 
be  given  enlarged  powers  so  that  they  can  get  an  option  on 
'  property  and  have  power  to  select  a  site  and  have  plans  pre- 
pared for  a  contagious  disease  hospital,  and  that  Conmiis- 
sioner  Gay  be  added  to  the  committee.  Moved  and  seconded 
that  the  motion,  instructing  the  secretary  to  write  to  the 
finance  committee  of  the  common  council  and  request  an  ap- 
propriation of  $100,000  for  the  purpose  of  erecting  a  con- 
tagious disease  hospital,  be  reconsidered.  Carried.  On  mo- 
tion, the  matter  was  laid  on  the  table.*' 

After  the  adoption  of  the  resolution  extending  the  powers 
of  the  committee  of  the  board  of  health.  Dr.  Herold  had  three 
interviews  with  Brown  with  reference  to  the  property  here 
in  question.  The  first  was  early  in  August,  when  Brown 
agreed  to  give  him  an  option  upon  the  property  if  his  pros- 
pective purchaser  did  not  want  it.  The  second  was  about 
September  Ist,  when  Brown  agreed  to  sell  the  property  to 
Dr.  Herold  or  to  give  him  an  option  on  it  at  the  price  of 
$17,500.  The  third  interview  was  on  September  12th,  being 
the  day  on  which  the  common  council  passed  the  appropria- 
tion resolution.  It  was  at  this  interview  that  Herold  first  dis- 
closed to  Brown  the  purpose  for  which  he  desired  to  buy  the 
property.  Until  then.  Brown  supposed  Herold  wanted  it  for 
himself.  The  committee  of  the  board  of  health  examined  the 
property  either  in  June  or  July,  and  then,  or  later.  Dr.  Herold 
was  authorized  by  the  committer  to  get  an  option  upon  it  at 
the  best  price  tl^at  could  be  obtained.  In  August  plans  were 
prepared  for  an  isolation  hospital  adapted  to  this  particular 
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eite.  Dr.  Herold  reported  to  the  committee  when  he  secured 
the  option  from  Brown,  and  stated  to  them  that  $17,500  was 
the  least  price  at  which  it  could  be  purchased. 

After  the  passage  of  the  appropriation  resolution  by  the 
common  coimcil  and  on  September  25th,  as  appears  by  the 
minutes,  a  special  meeting  of  the  board  of  health  was  held  at 
the  mayor^s  office  by  order  of  the  mayor,  at  which  the  mayor 
stated  that  the  meeting  had  been  called  to  consider  and  take 
official  action  in  relation  to  property  recently  ordered  to  be 
purchased  by  the  common  council  on  behalf  of  the  city  for  the 
purpose  of  isolation  hospital.  After  a  full  discussion,  the 
meeting  adjourned  for  further  consideration  of  the  matter 
until  the  next  regular  meetipg  of  the  board. 

At  a  regular  meeting,  held  October  1st,  certain  citizens 
entered  a  protest  against  the  establishment  of  a  contagious 
disease  hospital  upon  the  site  in  question,  and  some  discus- 
sion was  had  upon  the  question. 

Following  the  refusal  of  the  defendants  to  convey  the  prop- 
erty to  Brown  pursuant  to  his  demand  and  tender  (the  date 
of  which  was  October  17th),  the  common  council,  on  Novem- 
ber 7th,  adopted  the  following  resolution: 

'Whereas,  There  was  appropriated  by  the  common  coun- 
cil on  September  12th,  1901,  $17,500  for  the  purchase  of 
lands  in  the  Eighth  ward,  said  lands  to  be  used  for  isolation 
hospital  purposes;    and 

"Whereas,  The  party  from  whom  said  lands  were  to  be 
purchased  does  not  hold  the  title  to  and  is  unable  to  give  the 
city  a  deed  to  such  property ;  therefore  be  it 

^'Resolved,  That  the  resolution,  passed  by  the  common  coun- 
cil September  12tli,  1901,  and  approved  by  the  mayor  Sep- 
tember 13th,  1901,  appropriating  $17,500  to  William  H. 
BroMTi  for  the  purchase  of  a  plot  of  land  situated  between 
Sylvan  avenue  and  Second  river,  bounded  on  the  west  by  Mt. 
Prospect  avenue  and  on  the  east  by  Summer  avenue,  the  land 
to  be  used  for  isolation  hospital  purposes,  be  and  the  same  is 
hereby  rescinded." 

The  foregoing  is  a  synopsis  of  the  evidence  that  was  re- 
ferred to  by  the  learned  trial  judge  when  he  gave  to  the  jury 
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the  instruction  now  under  criticism — 'Hhat  in  ascertaining 
the  market  value  of  the  premises  described  in  the  option,  the 
jury  may  consider  the  official  action  of  the  board  of  health 
and  the  common  coimcil/^  As  will  be  observed,  it  tended  to 
show  that  Dr.  Herold,  acting  for  the  city,  but  without  dis- 
closing his  principal,  secured  from  Brown  an  option  upon  the 
property  at  the  price  of  $17,500;  that  on  the  eve  of  action 
by  the  common  council  he  disclosed  to  Brown  the  purpose 
for  which  he  was  buying,  and  that  Brown  did  not  dissent; 
and  that  council  then  adopted  the  appropriation  resolution. 
The  reasonable  inference  was  that  this  resolution  was  an  ac- 
ceptance by  the  city  of  the  option  given  by  Brown  to  Herold. 

We  are  not  called  upon  to  determine  whether  each  and 
every  part  of  this  evidence  was  proper  for  submission  to  the 
jury  upon  the  question  of  market  value.  Much  of  it  was  in- 
troduced by  defendants  themselves.  And  the  trial  judge  was 
not  asked  to  exclude  any  particular  part  from  consideration, 
save  the  appropriation  resolution. 

The  principal  contention  of  counsel  for  plaintiffs  in  error 
is  that  this  was  a  mere  offer,  and  therefore  not  evidential  of 
market  value.  But,  as  just  shown,  there  was  evidence  from 
which  the  jury  might  reasonably  find  that  the  appropriation 
resolution  was  an  acceptance  of  an  option  previously  given  by 
Brown  to  Dr.  Herold  and  was  therefore  the  final  step  in  the 
making  of  a  bargain. 

It  is  also  contended  that  the  price  of  $17,500  was  fixed 
under  special  and  extraordinary  circumstances  in  order  that 
the  city  might  acquire  the  property  for  special  and  urgent 
uses.  But  from  the  evidence  the  jury  might  reasonably  find 
that  the  price  was  fixed  by  Brown  under  ordinary  circum- 
stances, without  knowledge  that  the  property  was  desired  by 
the  city  for  a  special  use.  It  did  not  appear,  unless  by  infer- 
fnce,  that  the  city  was  under  any  pressure  to  buy  this  par- 
ticular property.  There  was  evidence  that  a  great  many  other 
sites  were  under  consideration.  The  sale  to  the  city  at 
$17,500  was  not  to  be  rejected  as  evidence  of  market  value 
unless  in  the  event  the  jury  t^hould  find  that  this  price  was 
fixed  under  special  and  extraordinary  circumstances.     The 

Vol.  xlv.  33 
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trial  judge  was  not  requested  to  instruct  the  jury  that  if  they 
should  80  find  they  should  reject  the  evidence  of  the  sale  to 
the  city  in  considering  the  question  of  market  value.  There 
was  a  request  to  the  effect  that  the  sale  should  he  disregarded 
because  the  city  proposed  to  buy  it  for  a  special  purpose,  but 
this  assumed  what  was  fairly  open  to  dispute,  that  the  cir- 
cumstances of  the  sale  were  so  extraordinary  that  it  ought  to 
be  rejected  as  evidence  of  market  value. 

Nor  is  the  circumstance  that  the  case  is  devoid  of  evidence 
to  show  that  Brown  had  bound  himself  in  writing  good  under 
the  statute  of  frauds,  or  to  show  that  the  resolution  of  Sep- 
tember 12th  was  communicated  by  the  city  to  him,  at  all  con- 
trolling. There  was  a  reasonable  probability  that  the  bargain 
would  be  carried  out,  even  though  its  terms  were  not  reduced 
to  writing  in  such  a  manner  as  to  sustain  an  action  under  the 
statute  of  frauds.  In  Waters  v.  Powers  (1853),  8  Exch.  401 ; 
20  Eng.  L.  &  Eq,  410,  which  was  an  action  for  breach  of 
contract  in  not  completing  certain  works,  whereby  plaintiffs 
were  prevented  from  fulfilling  a  contract  made  by  them  with 
another  firm  consisting  of  two  of  the  three  plaintiffs,  it  was 
held  that  the  plaintiffs  were  entitled  to  recover  as  special 
damage  the  loss  of  profit  of  their  contract,  although  it  could 
not  be  enforced  at  law  owing  to  the  community  of  the  parties, 
and  was  void  by  the  statute  of  frauds.  Baron  Alderson  said : 
"The  existence  of  a  contract  is  evidence  of  the  probable 
amount  of  loss  sustained.'^ 

The  whole  law  of  future  damages  (including  loss  of 
profits)  depends  in  large  degree  upon  the  doctrine  of  reason- 
able  probabilities.  The  question  of  the  plaintiff's  right  to 
such  damages  or  profits  as  against  third  parties  is  of  conse- 
quence only  as  it  bears  upon  the  reasonable  probability  that 
he  has  sustained  loss  through  defendant's  conduct.  Thus,  in 
13  Cyc,  51,  it  is  said:  "It  must  be  clearly  shown  that  the 
profits  of  which  he  claims  to  have  been  deprived  are  capable 
of  being  definitely  ascertained,  although  it  is  not  necessary 
that  the  profits  claimed  should  be  certain  or  probable.  It  is 
suflBcient  if  they  are  reasonably  certain  or  reasonably  proba- 
ble."   Our  well-known  turnip  seed  case  {Wolcott  v.  Mount,  7 
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Vroom  262;  9  Id.  496)  is  an  illustration.  There  it  was  held 
by  the  Supreme  Court  and  by  this  court  that  where  seeds  are 
warranted  as  to  kind,  and  the  vendor  knows  the  use  to  be 
made  of  them,  he  is  answerable  for  the  difference  between  the 
value  of  the  product  of  the  seed  sold  and  the  value  of  the 
product  that  would  have  resulted  had  the  seed  corresponded 
to  the  warranty.  In  the  Supreme  Court,  Justice  Depue  (7 
Id.,  at  p.  269)  pointed  out  that  while  the  earlier  English  and 
American  cases  had  excluded,  in  actions  of  tort  as  well  as  in 
actions  upon  contract,  the  loss  of  profits  from  the  damages 
recoverable,  this  rule  had  been  relaxed  in  actions  of  tort 
(citing  Crater  v.  Binninger,  4  Id.  513),  and  that  in  actions 
upon  contract  likewise  loss  of  profits,  resulting  naturally 
from  the  breach  of  the  contract,  had  been  allowed  to  enter 
into  the  damages  recoverable  where  the  profits  are  capable  of 
being  estimated  with  a  reasonable  degree  of  certainty.  In 
this  court,  Chief  Justice  Beasley  said  (9  Id,,  at  p.  500)  that 
"where  the  situation  of  the  parties  is  such  that,  supposing 
their  attention  to  have  been  directed  to  the  contingency,  they 
must  have  perceived,  at  the  time  of  the  making  of  the  con- 
tract, that  its  breach  would  probably  result  in  the  loss  of 
definite  profits,  such  profits  being  of  an  ascertainable  nature, 
the  compensation  which  the  law  affords  will  embrace  these 
profits."  In  that  case  it  would  have  made  no  difference  with 
the  result,  we  apprehend,  had  it  appeared  that  the  land  upon 
which  defendant  planted  the  seed  was  held  by  him  strictly  as 
a  tenant  at  will  and  under  circumstances  that  gave  him  no 
right  to  the  crop  as  against  the  owner  of  the  land,  so  long  as 
it  appeared  that  there  was  a  reasonable  probability  that  he 
would  not  be  disturbed  in  the  gathering  of  the  crop.  Indeed, 
in  some  cases  the  cause  of  action  itself  depends  upon  the  doc- 
trine of  reasonable  probabilities.  Thus,  in  Miller  v.  Town- 
ship of  Oreenwich,  33  Id.  771,  this  court  held  that  one  having 
a  parol  license  to  maintain  a  sewer  from  his  land  across  that 
of  an  adjoining  owner  had  an  action  for  damages  against  a 
stranger  who  destroyed  or  injured  the  sewer.  In  such  a  case 
the  licensor  might,  of  course,  terminate  the  right  of  the 
plaintiff  at  any  moment,  but  the  plaintiff  is  entitled  to  the" 
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benefit  of  the  reasonable  probability  that  the  licensor  will  not 
terminate.  So,  in  Brennan  v.  United  Hatters,  44  Vroom 
•J  29,  Brennan  was  awarded  damages  for  the  wrongful  act  of 
the  defendants  in  disturbing  his  staiiLs  as  employe  of  the  Con- 
nett  hat  factory.  His  employment  was  treated  by  this  court 
as  an  employment  at  will,  for  his  contract  with  his  employers 
was  subject  to  a  combination  agreement  between  the  employ- 
ing hatters  and  the  union,  which  we  assumed  might  be  un- 
enforceable as  contrary  to  public  policy,  yet  we  held  that 
Brennan  was  entitled  to  the  reasonable  probability  that  his 
employment  would  have  continued  except  for  the  wrongful 
interference  of  the  defendants.  And  in  commenting  upon  the 
English  case  of  Allen  v.  Flood,  we  said :  *TV^e  cannot  agree 
that  no  legal  right  of  Flood  and  Taylor  was  interfered  with 
because  they  had  no  legal  right  to  insist  upon  their  continued 
employment  with  the  Glengall  Company.  They  were  none 
the  less  entitled  to  the  reasonable  expectation  that  their  em- 
ployment would  continue,  and  it  did  not  lie  in  the  mouth  of 
one  who,  without  warrant,  had  interfered  with  their  status  as 
employers  to  say  that  if  he  had  not  done  so  their  employer 
might  have  terminated  the  status  of  his  own  accord.'' 

So,  in  actions  for  damages  under  the  Death  act  (Oeru  Stat,, 
p.  1188),  the  recovery  is  based  upon  and  measured  by  the 
reasonable  expectation  of  pecuniary  benefit  that  would  have 
come  to  the  next  of  kin  had  the  person  deceased  survived. 
Consolidated  Traction  Co.  v.  Hone,  31  Vroom  444,  446; 
Cooper  V.  Shore  Electric  Co.,  34  Id.  558,  567 ;  Paulmier  v. 
Erie  Railroad  Co.,  5  Id.  161,  156,  158;  Demarest  v.  Little, 
18  Id.  28,  30 ;  Mai/  v.  West  Jersey  Railroad  Co.,  33  Id.  63, 
66;  May,  Administrator,  v.  West  Jersey  Railroad  Co.,  Id. 
67 ;  Oraham  v.  Consolidated  Traction  Co.,  35  Id.  10.  A  mere 
right  to  such  pecuniary  contribution  as  against  the  party  de- 
ceased is  not  the  sole  criterion,  unless  it  appears  that  there 
was  ability  and  willingness  on  his  part  to  fulfill  the  obliga- 
tion. Some  of  the  cases  just  cited  illustrate  this.  See,  also. 
Cook,  Administrator,  v.  American,  Ac,  Gunpowder  Co.,  41 
Id.  65,  69.  .     . 

And  upon  what  other  fundamental  theory  is  the  admission 
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of  evidence  of  general  market  value,  as  bearing  upon  the 
measure  of  damages,  to  be  better  justified  than  because  such 
a  general  estimate  of  the  value  of  the  thing  in  controversy 
shows  a  reasonable  probability  that  the  plaintiff  would  have 
been  able  to  dispose  of  it  at  such  a  price  ? 

In  our  view,  therefore,  the  admissibility  of  the  official  pro- 
ceedings of  the  board  of  health  and  common  council  upon  the 
question  of  damages  depends  not  upon  the  existence  of  a  legal 
cause  of  action  on  Brown's  part  against  the  city,  but  upon  the 
reasonable  probability  that,  irrespective  of  legal  right,  the 
sale  to  the  city  would  have  been  consummated  but  for  the  con- 
duct of  the  defendants  in  breaking  their  contract. 

Nor  is  the  sale  which  (as  the  jury  had  a  right  to  find) 
Brown  had  thus  made  to  the  city  at  the  price  of  $17,500  to 
be  excluded  from  consideration  as  evidence  of  market  value 
because  of  the  circumstance  that  this  particular  sale  was  not 
in  the  contemplation  of  the  parties  when  they  made  their 
agreement  of  July  9th.  Brown  was  a  real  estate  dealer,  and, 
according  to  his  evidence,  avowedly  secured  the  option  from 
Honiss  and  Ranney  (paying  a  consideration  for  it)  for  the 
very  purpose  of  making  a  profit  by  a  resale.  ^  Brown  testified 
that  he  told  Honiss  that  "whoever  gets  that  property  from  me 
will  pay  a  great  deal  more  for  if  Prom  the  terms  of  the 
option,  this  purpose  is  equally  clear.  The  option  was  taken 
by  Brown  for  his  own  benefit,  and  it  contains  a  stipulation  on 
the  part  of  the  vendors  that  "any  other  person  applying  to 
purchase  said  premises  during  the  continuance  of  said  option 
shall  be  referred  to  said  William  H.  Brown,  who  agrees  on 
liis  part  to  use  his  best  endeavors  to  effect  a  sale  thereof.  And 
the  said  parties  first  above  named  agree  on  their  part  to 
execute  all  necessary  deed  or  deeds  of  conveyance  upon  a  sale 
negotiated  in  pursuance  of  the  premises  unto  said  William  H. 
Brown,  or  such  party  or  parties  as  he  shall  name.''  Upon  the 
face  of  the  instrument  its  only  value  to  Brown  was  in  the 
profit  that  he  could  secure  by  making  a  sale  to  some  other 
party  at  a  price  exceeding  the  price  to  be  paid  to  Honiss  and 
Ranney. 

A  resale  was  therefore  in  contemplation  at  the  time  the 
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agreement  was  made.  Moreover,  the  sale  that  was  negotiated 
by  Brown  to  the  city  was  made  known  to  Mr.  Honiss  and  to 
Mr.  Pennington,  who  acted  as  his  counsel,  as  well  as  the  rep- 
resentative of  Mrs.  Ranney,  before  demand  was  made  upon 
Ihem  on  October  17th  for  the  delivery  of  a  deed,  and  it  was 
in  full  view  of  this  very  resale,  and  indeed  because  of  it, 
that  they  broke  the  agreement.  Whether  the  ordinary  rule, 
that  the  damages  allowable  for  a  breach  of  contract  are 
limited  to  such  as  may  be  fairly  said  to  have  been  in  con- 
templation at  the  time  the  contract  was  made,  applies  to  a 
case  of  the  kind  now  under  consideration,  where  a  contract  of 
sale  is  made  for  the  purpose  of  enabling  the  purchaser  to 
make  a  profit  by  a  resale,  and  afterwards,  when  a  resale  has 
been  secured,  the  vendor,  with  full  knowledge  of  the  fact, 
willfully  refuses  to  carry  out  his  agreement — ^the  damage  ac- 
cruing from  the  loss  of  such  resale  being  the  very  damage 
that  is  in  contemplation  at  the  time  of  the  willful  breach  of 
the  agreement — is  a  question  not  necessary  to  be  determined 
for  the  decision  of  this  case,  and  since  it  was  not  argued,  we 
express  no  opinion  upon  ii 

Aside  from  the  point  just  suggested,  we  are  content  to  rest 
upon  the  view  that  the  sale  of  the  property  to  the  city 
at  the  price  of  $17,500  was  some  evidence  that  such  was 
its  general  market  value  at  the  time  of  the  breach  of  contract 
complained  of.  In  this  aspect  the  case  is  indistinguishable 
from  Engell  v.  Fitch  (1869),  L.  R,,  4  Q.  B.  658,  which  wa^ 
cited  by  this  court  in  the  former  review  of  this  case.  Brown 
V.  Honiss,  41  Vroom  260,  264.  In  Engell  v.  Fitch,  the  de- 
fendants, who  were  mortgagees  of  a  house,  with  a  power  of 
sale,  sold  it  by  auction  to  the  plaintiff,  one  of  the  terms  of 
sale  being  that  possession  would  be  given  on  completion  of  the 
purchase.  The  plaintiff,  being  satisfied  with  the  title,  called 
upon  the  defendants  to  deliver  possession,  it  appearing  that 
the  defendants'  mortgagor  was  in  possession,  and  that  he  re- 
fused to  give  it  up.  Defendants  were  in  a  position  to  oust 
him  by  ejectment,  but  refused  to  do  so  on  the  ground  of  ex- 
pense. The  court  held  that  since  the  breach  of  contract  arose 
not  from  inability  of  the  defendants  to  make  a  good  title,  but 
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from  their  willful  refusal  to  take  the  necessary  steps  to  give 
plaintiflf  possession  pursuant  to  their  contract,  he  could  re- 
cover not  only  the  deposit  and  the  expense  of  investigating 
the  title,  but  also  damages  for  the  loss  of  his  bargain,  and 
that  the  profit  which  it  was  shown  he  could  have  made  on  a 
resale  was  evidential  upon  the  question  of  market  value.  It 
is  true  that  in  that  case  there  was  no  other  evidence  of  market 
value,  while  in  the  case  before  us  there  was  opinion  evidence 
introduced  by  both  plaintiff  and  defendants.  But  that  would 
affect  only  the  weight  and  not  the  admissibility  of  the  evi- 
dence of  a  resale. 

Some  of  the  members  of  this  court  entertain  the  view  that 
the  appropriation  resolution  of  September  12th,  by  force  of 
its  phraseology,  evidences  not  a  sale  by  Brown  to  the  city,  nor 
an  agreement  by  the  city  to  purchase  the  property  from 
Brown,  nor  even  an  offer  to  Brown  of  a  price  for  the  property, 
but  that  it  created  the  status  of  principal  and  agent  between 
the  city  and  Brown.  This  view  of  the  matter  was  not  sug- 
gested at  all  in  the  trial  court,  and  was  not  raised  by  counsel 
for  the  plaintiffs  in  error  in  the  printed  argument  upon  which 
the  case  is  submitted  to  us.  To  the  point,  counsel  for  defend- 
ant in  error  has  neither  replied  nor  had  opportunity  to  reply. 
If,  therefore,  we  were  inclined  to  accede  to  the  soundness  of 
the  view  just  mentioned,  we  should  not  deem  it  just  to  base 
thereon  a  reversal  of  the  judgment  under  review  without 
hearing  counsel,  for,  although  it  is  oftentimes  proper  for  an 
appellate  court  io  aflSrm  a  judgment  or  decree  upon  a  ground 
not  raised  in  the  court  below  nor  in  argument  here  (and  this 
because  of  the  general  presumption  that  the  case  was  rightly 
decided  be^ow),  it  is  not,  as  we  think,  proper  to  reverse  a 
judgment  upon  a  point  to  which  counsel  for  defendant  in 
error  has  had  no  opportunity  to  address  an  argument  to  the 
court  of  review. 

But,  upon  consideration,  we  are  satisfied  that  the  suggested 
construction  of  the  appropriation  resolution  is  untenable.  No 
doubt  if  Brown  had  been  employed  prior  to  the  resolution  in 
the  capacity  of  agent  for  the  city  for  the  purpose  of  procuring 
the  land,  the  language  of  the  resolution  would  be  construed 
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in  the  light  of  that  fact.  But  not  only  did  not  the  fact  of 
such  agency  conclusively  appear  (and  it- must  have  conclu- 
sively appeared  in  order  to  require  that  the  suggested  con- 
struction of  the  resolution  be  adopted),  but  there  is  in  the 
record  no  scintilla  of  evidence  tending  to  show  that  Brown 
was  acting  or  was  requested  to  act  as  agent  for  the  city  or 
for  the  board  of  health  in  the  premises.  Such  an  agency  was 
attempted  to  be  proved  by  counsel  for  defendants  below,  and 
the  attempt  resulted  in  utter  failure.  Dr.  Herold,  by  whom, 
it  was  insinuated.  Brown  had  been  employed  in  behalf  of  the 
city  or  of  the  board  of  health,  was  called  as  a  witness  in  re- 
buttal, and  positively  denied  any  such  agency. 

Therefore  the  appropriation  resolution  cannot  properly  be 
construed  as  if  the  appropriation  had  been  in  terms  to  one  of 
the  departments  of  the  city,  as,  for  instance,  to  the  ^^aw  de- 
partment" or  "the  real  estate  account.'^ 

The  resolution  itself  contains  not  a  lisp  of  agency.  On  the 
contrary,  it  contains  clear  evidence  that  Brown  was  treated 
as  vendor  and  the  city  as  purchaser.  This  evidence  is  (a) 
that  Brown  is  named  in  the  resolution  as  recipient  of  the 
money  appropriated;  (6)  that  the  property  to  be  acquired  is 
specifically  described,  and  Brown  at  the  time  was  in  control 
of  the  title  thereto  by  virtue  of  his  option  with  Honiss  and 
lianney,  so  that,  for  the  purposes  of  the  bargain  between  him 
and  the  city.  Brown  was  the  equitable  owner  of  the  lands ; 
(c)  the  price  of  the  property  was  fixed  in  the  resolution, 
which  reads  not  "$17,500,  or  so  much  thereof  as  may  be  neces- 
sary,'' but  simply  and  precisely,  "$17,500/'  (d)  the  clause 
respecting  accounting  provides  for  "that  amount  (and  no 
less)  to  be  charged  to  the  account,"  &c.,  and  (e)«the  proviso 
that  the  "purchase-money"  should  not  be  paid  until  a  deed 
should  have  been  delivered  manifestly  refers  to  the  same  sum 
of  $17,500  as  the  purchase-price. 

It  is  suggested  that  by  the  resolution  the  "appropriation" 
is  made  to  Brown  unconditionally,  while  a  condition  is  im- 
posed with  respect  to  the  payment  of  the  money,  and  hence 
it  imports  that  the  payment  was  to  be  made  to  somebody 
other  than  Brown,  and  so  leaves  Brown  in  the  attitude  of  an 
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agent  of  the  city.  We  see  no  force  in  this.  The  appropria- 
tion of  public  money  and  its  disbursement  are  two  diflferent 
and  separate  acts.  Webster's  definition  of  "appropriation," 
so  far  as  here  pertinent,  is :  "The  act  of  setting  apart  or  as- 
signing to  a  particular  use  or  person  in  exclusion  of  all 
others;  application  to  a  special  use  or  purpose,  as  of  money 
to  carry  out  some  object. '^  "Disbursement"  is,  of  course,  the 
same  as  "payment."  In  our  systems  of  government,  federal 
and  state,  the  appropriation  and  the  payment  of  public 
moneys  are  always  kept  distinct,  and  appropriations  are  often 
coupled  with  some  condition  whose  performance  is  to  come 
after  the  appropriation  but  before  the  actual  payment.  By 
the  federal  constitution,  article  I.,  section  9,  "no  money  shall 
be  drawn  from  the  treasury  but  in  consequence  of  appropria- 
tions made  by  law."  And  by  the  constitution  of  this  state, 
article  IV.,  paragraph  2,  "no  money  shall  be  drawn  from  the 
treasury  but  for  appropriations  made  by  law."  We  have  a 
general  act  upon  the  subject  {Pamph,  L,  1895^  p.  788)  which 
declares  that  "no  money  shall  be  drawn  from  the  treasury 
unless  it  shall  have  been  explicitly  appropriated  by  the  an- 
nual appropriation  bill  to  the  purpose  for  which  it  is  drawn." 
And  while  this  is,  of  course,  repealable,  it  indicates  a  legis- 
lative policy  that  has  been  generally  adliered  to  since  its  en- 
actment. The  same  system  of  requiring  an  appropriation  to 
precede  the  disbursement  of  public  moneys  is  imposed  upon 
our  municipalities  by  section  31  of  the  Crimes  act  {Pamph, 
L.  1898,  p.  803),  which  enacts  that  any  board  of  chosen  free- 
holders, common  councilmen  or  the  like,  or  any  member 
thereof,  who  shall  disburse  or  vote  for  the  disbursement  of 
public  moneys  in  excess  of  the  appropriation  and  limit  of 
expenditure  provided  by  law,  shall  be  guilty  of  a  mis- 
demeanor. 

We  have  no  difficulty,  therefore,  in  finding  in  the  resolution 
of  September  12th  clear  evidence  of  an  intent  on  the  part  of 
the  common  council  to  purchase  the  land  in  question  of 
Brown  at  the  price  of  $17,500.  But  if  there  were  difficulty 
in  reading  this  intent  in  its  very  letter,  the  resolution  would 
nevertheless  for  present  purposes  be  properly  construed  in  the 
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light  of  the  attendant  facts  and  circumstances,  and  these 
leave  no  doubt  of  its  purpose.  As  was  said  by  this  court  in 
Shreve  v.  Crosby,  43  Vroom  491,  502,  the  rule  that  parol 
evidence  will  not  be  admitted  to  vary  the  terms  of  a  written 
instrument  does  not  apply  as  between  strangers  to  a  contract 
nor  as  between  a  party  and  a  stranger. 

It  may  be  noted  (although  without  legal  significance)  that 
the  common  council  evidently  put  upon  the  resolution  of  Sep- 
tember 12th  the  same  construction  that  we  place  upon  it; 
for  when  they  rescinded  it,  on  November  7th,  they  did  so  on 
the  ground  that  "the  party  from  whom  said  lands  were  to  be 
purchased  [meaning  Brown]  does  not  hold  the  title  to  and 
is  unable  to  give  the  city  a  deed  to  such  property.'' 

Counsel  for  the  plaintiffs  in  error  further  contend  that  the 
trial  judge  erred  in  allowing  the  jury,  upon  finding  that  the 
market  value  of  the  property,  at  the  time  of  the  breach  of 
contract,  exceeded  the  option-price,  to  add  interest  upon  that 
excess  from  the  time  of  breach  imtil  the  time  of  the  entry  of 
judgment.  In  our  opinion  such  allowance  of  interest  was 
proper. 

The  judgment  under  review  should  be  afiBrmed. 

For  affirmance  —  The  Chief  Justice,  Fort,  Pitney, 
Trbnchard,  Bogert,  Green,  Gray,  Dill,  J.J.    8. 

For  reversal — The  Chancellor,  Garrison,  Hendrick- 
SON,  Swayze,  Reed,  Vroom,  J.J.    6. 


THE  STATE  OF  NEW  JERSEY.  DEFENDANT  IN  ERROR,  v. 
SAM  MONICH,  PLAINTIFF  IN  ERROR. 

Argued  June  29,  1906— Decided  July  11,  1906. 

1.  Where  a  dying  declaration  is  offered  in  evidence,  the  preliminary 
question  of  fact,  whether  the  declarant  was  under  a  sense  of  im- 
pending death,  is  for  the  determination  of  the  trial  court,  and  its 
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findiniT,  if  supported  by  any  legal  evidence,  is  not  reviewable  by 
ordinary  writ  of  error. 
2.  Where  the  trial  court  determines  that  a  dying  declaration  was  in 
fact  made  under  a  sense  of  impending  death,  the  defendant  is  not 
entitled  to  have  the  jury  instructed  that  they  may  review  such 
determination  and  disregard  the  declaration  if  they  come  to  a 
different  conclusion  from  that  reached  by  the  trial  court. 


On  error  to  Morris  County  Court  of  Oyer  and  Terminer. 

'    For  the  plaintiff  in  error,  Charlton  A.  Reed. 

For  the  defendant  in  error,  Charles  A.  Rathhun,  prosecutor 
of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  The  defendant  below,  having  been  convicted 
of  the  crime  of  murder  in  the  first  degree,  and  thereupon  sen- 
tenced to  death,  brings  the  record  of  that  conviction  to  this 
court  for  review.  Besides  the  strict  record,  he  has  brought  up 
with  his  writ  of  error  certain  bills  of  exception  sealed  at  the 
trial  raising  questions  concerning  the  admissibility  in  evi- 
dence of  declarations  made  by  the  deceased  after  receiving 
the  mortal  wounds,  and  in  the  absence  of  the  defendant,  and 
also  certain  exceptions  respecting  the  instructions  of  the  trial 
judge  to  the  jury.  The  entire  record  of  the  proceedings  had 
upon  the  trial  is  not  brought  up  as  permitted  by  section  136 
of  the  Criminal  Procedure  act  (Pamph.  L,  1898,  p.  915),  and 
our  review  of  the  conviction  must  therefore  proceed  as  on 
ordinary  writ  of  error.  There  are  but  five  assignments  of 
error,  and  these  are  rested  upon  the  bills  of  exceptions.  Three 
of  them  concern  the  admission  of  the  declarations  already 
alluded  to.    The  other  two  refer  to  the  charge. 

Upon  the  argument  here  the  learned  prosecutor  of  the  pleas 
insisted  that  the  declarations  were  admissible  as  part  of  the 
res  gestcB,  and  also  that  they  were  admissible  as  dying  declara- 
tions. The  former  question  we  have  not  found  it  necessary 
to  consider,  having  come  to  the  conclusion  that  the  trial  court 
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committed  no  legal  error  in  admitting  them  as  dying  declara- 
tions. 

The  circumstances  disclosed  in  evidence  were  briefly  as  fol- 
lows: The  deceased  was  an  able-bodied  woman  of  middle 
age,  named  Hattie  Decker.  She  was  widowed,  and  lived  upon 
a  farm  with  her  parents,  Mr.  and  Mrs.  Wilbur  Kayhart. 
Between  six  and  half -past  six  in  the  evening  of  January  17  th, 
]  906,  after  having  taken  supper  with  her  parents,  she  took  a 
lighted  lantern  with  the  avowed  purpose  of  going  from  the 
house  to  the  barn  to  fasten  up  her  dog.  Shortly  afterwards, 
as  Mr.  Kayhart  testified,  he  heard  the  firing  of  two  or  three 
shots,  went  quickly  to  the  door,  and  found  his  daughter  stand- 
ing there,  with  the  still  lighted  lantern  in  her  hand,  endeavor- 
ing to  enter  the  house,  but  unable  to  do  so  for  want  of 
strength.  To  him  she  said:  "Oh,  Pa,  I  am  shot  with  a 
bullet ;  I  am  dying.''  He  asked  her :  "For  God's  sake,  who 
shot  you?"  And  she  answered:  "Sam  shot  me"  (meaning 
the  defendant).  At  this  time,  as  appeared  from  medical 
testimony  previously  introduced,  she  was  suffering  from  two 
pistol-shot  wounds  in  the  body,  one  in  the  right  shoulder  and 
the  other  in  the  chest.  The  bullet  that  caused  the  latter 
wound  had  entered  and  passed  through  the  thoracic  cavity, 
penetrating  the  lungs,  severing  arteries  and  veins,  fracturing 
the  fifth  rib  and  the  shoulder  blade,  and  lodging  under  the 
skin  at  the  back.  From  this  wound  she  died  within  a  few 
hours. 

Kayhart's  testimony  that  she  declared  the  defendant  had 
shot  her  was  admitted  over  objection,  and  an  exception  was 
thereupon  sealed. 

Nine  other  witnesses  were  produced  who  saw  her  during 
the  same  evening.  Their  testimony  tended  to  show  that  she 
was  very  weak  and  sinking.  They  swore  that  she  said  in 
their  hearing  at  different  times  that  she  was  shot;  that  she 
vras  convinced  she  was  about  to  die,  and  that  Sam  had  shot 
her;  that  she  knew  it  was  Sam,  because  she  had  seen  him. 
Exceptions  were  likewise  sealed  to  the  admission  of  these 
declarations. 

The  ground  upon  which  evidence  of  this  character  is  ad- 
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mitted  in  homicide  cases  was  stated  with  sufficient  clearness 
by  Chief  Justice  Green,  in  Donnelly  v.  State,  2  Butcher  463 
(at  p.  497),  as  follows:  'Trying  declarations  derive  their 
sanction  as  testimony  from  the  fact  that  they  are  made  under 
the  apprehension  of  approaching  dissolution,  in  the  view  and 
expectation  of  speedy  death,  the  situation  of  the  party  under 
such  solemn  circumstances  creating  a  sanction  equally  im- 
pressive with  that  of  an  oath  administered  in  a  court  of  jus- 
tice [citing  authorities].  It  is  essential,  therefore,  to  the  ad- 
missibility of  these  declarations,  and  is  a  preliminary  fact  to 
be  proved  by  the  party  offering  them,  that  they  were  made 
under  a  sense  of  impending  death.  If  not  so  made,  they  are 
not  admissible  in  evidence.  It  consequently  becomes  neces- 
sary that  the  circumstances  under  which  the  declarations  are 
made  should  be  shown  to  the  judge,  it  being  his  province  to 
determine  whether  they  are  admissible.  It  is  a  question  of 
competency  which  addresses  itself  to  the  court,  and  which 
must  be  met  and  decided  by  the  court.  If  the  declarations 
were  in  point  of  fact  made  under  a  sense  of  impending  death, 
in  view  and  expectation  of  the  immediate  approach  of  that 
solemn  event,  they  are  to  be  admitted  in  evidence.  If  they 
are  not  so  made,  they  are  to  be  excluded  from  the  considera- 
tion of  the  jury."  Upon  review  of  the  same  case  in  this  court, 
Mr.  Justice  Ogden  said  {Id.,  at  p.  617) :  "When  the  death 
wound  is  inflicted  in  secret,  as  was  done  in  this  case,  no 
person  can  be  expected  to  speak  to  the  fact  except  the  victim 
of  the  violence.  His  account  of  the  circumstances  of  his 
injury,  given  in  a/rticulo  mortis,  when  intelligentiy  repeated 
to  a  jury,  is  received  by  them  under  the  like  sanction  as  all 
oral  testimony  is  received,  the  sense  of  impending  death  being 
equivalent  to  the  sanction  of  an  oath." 

With  regdrd  to  the  function  of  a  court  of  review  in  the 
premises.  Chief  Justice  Green  made  it  plain  (2  Butcher,  at 
p.  501)  that  the  question  here  is  not  a  question  of  the  weight 
of  testimony,  but  whether  there  was  evidence  before  the  trial 
court  which  warranted  it  in  admitting  the  evidence. 

Upon  this  point  we  agree  with  the  view  expressed  by  Mr. 
Justice  Dixon  in  the  Supreme  Court,  in  Peak  v.  State,  21 
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Vroom  231,  where,  after  saying  that  the  admissrbiliky  of  such 
declarations  depends  upon  the  preliminary  decision  of  the 
question  whether  they  were  made  under  a  conscibusness  of 
impending  death,  he  proceeds  as  follows:  ^^Ifow,  undoubt- 
edly the  preliminary  question  above  referred  to  was  one  of 
fact.  What  state  of  mind  must  be  shown  to  render  a  declara- 
tion adinissible  in  evidence  as  a  dying  declaration  is  a  question 
of  law,  but  whether  in  a  particular  case  that  state  of  mind 
exists  is  a  question  of  fact.  The  decision  of  that  question 
cannot  be  reviewed  on  writ  of  error.  But  behind  the  decision 
of  such  a  question,  and  necessarily  entering  into  it,  there  is 
another  question,  viz.,  whether  the  evidence  relative  to  the 
fact  as  such  furnishes  legal  support  for  the  decision  rendered. 
This  question  is  one  of  law,  and  therefore  open  to  review  on 
error." 

In  short,  evidence  of  declarations  admitted"^  as  dying  decla- 
rations stands,  as  we  think,  upon  precisely  the  same  legal 
footing,  so  far  as  review  on  error  is  concerned,  as  testimony 
of  confessions  made  by  a  defendant  while  in  custody.  In  the 
case  of  such  a  confession,  where  its  admissibility  is  chal- 
lenged, the  primary  question  for  the  determination  of  the 
trial  court  is  the  question  of  fact  whether  the  defendant  in 
confessing  acted  voluntarily,  or,  on  the  contrary,  was  under 
the  influence  of  fear  or  hope.  If  there  be  any  legal  evidence 
to  support  the  finding  of  the  trial  judge  to  the  effect  that  the 
confession  was  voluntarily  made,  his  finding  is  not  subject  to 
legal  exception,  and  not  reviewable  upon  a  writ  of  error  that 
rests  alone  upon  such  an  exception.  State  v.  Young,  38 
Vroom  223,  227,  228 ;  State  v.  MacQueen,  40  Id,  522. 

So,  where  it  is  proposed  to  introduce  in  evidence  the 
opinion  of  a  witness  as  an  expert  witness,  the  question 
whether  he  is  an  expert  is  a  question  of  fact  for  the  determi- 
nation of  the  trial  court,  and  if  there  be  any  legal  evidence 
to  support  the  finding,  the  admission  of  the  opinion  is  not 
reviewable  by  ordinary  writ  of  error.  State  v.  Arthur,  41 
Vroom  425,  427.  If  there  be  no  legal  evidence  to  support  the 
finding,  the  error  is  one  of  law,  and  consequently  reviewable. 
Jiiley  V.  Camden  and  Trenton  Railway  Co,,  41  Id.  289. 
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It  is  entirely  manifest  that  in  the  case  at  hand  there  was 
abundant  evidence  to  legally  justify  the  determination  of  the 
trial  court  that  the  declarations  of  the  deceased  that  were 
admitted  in  evidence  were  made  under  the  apprehension  of 
impending  death.  She  was  in  fact  mortally  wounded.  Her 
appearance  foreshadowed  the  fatal  result,  and  she  declared 
that  she  was  dying. 

Nor  were  the  declarations  rendered  inadmissible  by  the 
circumstance  that  when  they  were  admitted  it  had  already 
appeared  in  evidence  that  after  the  making  of  the  declara- 
tions her  attending  physician  held  out  to  her  some  slight 
hope  of  recovery  if  she  would  be  removed  to  a  hospital  for 
treatment.  Evidence  of  a  hope  subsequently  aroused  was 
legally  immaterial  upon  the  question  of  her  state  of  mind  at 
the  time  the  declarations  were  made.  See  10  Am,  &  Eng. 
Encycl.  L.  (2d  ed.)  368. 

The  only  other  matter  requiring  discussion  is  the  refusal 
of  the  trial  court  to  charge  the  jury  that  "before  the  jury 
can  consider  declarations  made  by  the  deceased  as  to  the  per- 
son who  inflicted  the  mortal  injury  in  the  absence  of  such 
person,  they  must  be  convinced  that  the  person  making  the 
declaration  had  an  absolute  conviction  that  death,  as  an  abso- 
lute certainty,  is  immediately  at  hand.  If  there  is  the  least 
hope,  no  matter  how  faint,  the  requisite  certainty  of  belief 
does  not  exist."  The  eflfect  of  this  instruction  would  have 
been  to  permit  the  jury  to  revise  the  finding  of  the  trial  court 
upon  the  question  of  fact  whether  the  declaration  was  made 
under  a  sense  of  impending  death,  and  to  disregard  the  decla- 
ration if  they  disagreed  with  the  conclusion  of  the  judge  upon 
this  point. 

Defendant's  contention  upon  this  head  receives  some 
countenance  from  a  dictum  of  Justice  Depue  (afterwards 
Chief  Justice),  in  Roesel  v.  State,  33  Vroom  216,  238,  where, 
in  discussing  the  admissibility  in  evidence  of  a  confession 
made  by  the  prisoner,  he  said :  "If  there  be  a  conflict  of  evi- 
dence as  to  whether  the  confession  was  or  was  not  voluntary, 
if  the  court  decides  that  it  is  admissible,  the  question  may  be 
left  to  the  jury,  with  the  direction  that  they  should  reject  it 
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if  upon  the  whole  evidence  they  were  satisfied  that  it  was  not 
the  voluntary  act  of  the  defendant/'  This  dictum  was  based 
in  part  upon  the  charge  of  Mr.  Justice  Drake  to  the  jury  in 
State  V.  Guild,  and  the  qualified  approval  of  his  instruction 
contained  in  the  opinion  of  the  Supreme  Court  in  the  same 
case.    5  Hakt  163,  181,  182. 

It  will  be  noticed  that  the  language  of  Justice  Depue  just 
quoted  indicates  a  permissible  practice,  not  one  that  the  de- 
fendant is  entitled  to  have  observed.  In  Bullock  v.  State,  36 
Vroom  557  (at  p.  567),  the  same  learned  jurist  did,  however, 
declare  obiter  that  in  cases  of  doubt  the  question  should  be 
left  to  the  jury,  with  the  instruction  that  they  should  reject 
the  confession  if  upon  the  whole  evidence  they  are  satisfied 
that  it  was  not  the  defendant's  voluntary  act.  In  other  juris- 
dictions, where  the  practice  is  recognized  of  permitting  the 
jury  to  review  the  finding  of  the  trial  court  upon  a  prelimi- 
nary question  of  fact  on  which  depends  the  admission  of  a 
declaration  or  the  like,  the  practice  is  commonly  treated  as 
discretionary  with  the  trial  court.  In  Massachusetts,  for  in- 
stance, it  seems  to  have  been  adopted  as  a  matter  of  grace  to 
the  defendant.  Commonwealth  v.  Cuffee,  108  Mass.  285,  288 ; 
Commonwealth  v.  Smith,  119  Id.  305,  311;  Comm^onwealth 
v.  Nott,  135  Id.  269,  271 ;  Commonwealth  v.  Preece,  140  Id. 
276,  277.  The  opinion  of  Chief  Justice  Fuller,  in  Wilson  v. 
United  States,  162  U.  S.  613,  624,  likewise  indicates  his  view 
that  the  practice  is  discretionary.  See,  also,  11  Am.  &  Eng. 
Encycl.  L.  {2d  ed.)  497;  23  Id.  556. 

In  an  opinion  by  the  present  Chancellor,  speaking  for  this 
court,  in  State  v.  Young,  38  Vroom  223,  230,  attention  was 
called  to  the  fact  that  the  language  above  quoted  from  the 
Roesel  case  was  obiter  dictum.  But  since  the  Young  case  did 
i\ot  call  for  a  decision  upon  the  point,  nothing  more  was  done 
than  to  declare  it  still  open  to  question  whether,  after  the 
trial  court  has,  upon  the  preliminary  examination,  determined 
the  question  of  fact  and  admitted  such  a  statement  in  evi- 
dence, it  may  be  required  to  submit  the  same  question  of  fact 
to  the  jury.  The  question  is  fairly  raised  in  the  present  case 
by  the  refusal  of  the  trial  judge  to  accede  to  the  request  to 
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charge  above  mentioned,  and  in  our  opinion  it  admits  of  but 
one  answer.  The  determination  of  the  question  whether  a 
declaration  that  is  offered  as  a  dying  declaration  was  in  truth 
made  under  a  Sense  of  impending  death,  like  the  determina- 
tion of  the  cognate  question  whether  a  defendant's  confession 
was  made  voluntarily,  is  for  the  trial  court,  and  not  for  the 
jury.  The  question  relates  to  the  admissibility  of  evidence, 
and,  like  all  similar  questions,  is  not  reviewable  by  the  jury. 

Whether  the  deceased  spoke  the  truth  when  she  declared 
that  the  defendant  had  shot  her  was  for  the  jury's  determina- 
tion. Whether  the  witnesses  who  testified  that  she  made  such 
a  declaration  testified  truthfully  was  likewise  for  the  jury  to 
decide.  But  in  our  opinion,  it  was  not  their  province  to  lay 
aside  the  evidence  of  her  declarations  upon  coming  to  a  con- 
clusion that  she  was  not  impressed  with  a  sense  of  impending 
death  when  she  made  them. 

A  single  assignment  of  error  remains  undiscussed.  It  is 
without  substantial  basis,  and  was  properly  abandoned  upon 
the  argument. 

The  judgment  under  review  should  be  afiirmed. 

For  affinnahce — The  Chancellor,  Chief  Justice,  Gar- 
rison,   Fort,    Hendrickson,     Pitney,     Swayze,    Reed, 

TrEN CHARD,  BOOERT,  A^REDENBUROH,  VrOOM,  GrEEN,  GrAY, 

J.J.     14. 


For  reversal — None. 


CLARA    JASON,    DEFENDANT    IN    ERROR,    v.    JOSEPH    M, 
JOHNSON.  PLAINTIFF  IN  ERROR. 

Argued  July  3,  190^— Decided  June  17,  1907. 

The  signing  of  a  deed  of  conveyance  by  one  wlio  is  not  mentioned  or 
described  in  the  body  of  the  instrument  as  a  grantor  has  no  effect 
at  law  to  convey  such  party's  estate  in  the  lands  described  thei*ein. 

Vol.  xlv.  34 
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On  error  to  Atlantic  Circuit  Court. 
For  the  plaintiff  in  error,  Thompson  £  Cole. 
For  the  defendant  in  error,  William  I,  Garrison, 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  was  an  action  of  ejectment  for  certain 
lands  in  Atlantic  county,  and  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.  Her  alleged  title,  as  disclosed  at  the 
trial,  is  deduced  through  two  deeds,  the  first  of  which  is  dated 
June  5th,  1897,  and  thereby  one  Chandler  conveyed  the  lands 
to  Mary  C.  Baylor,  as  trustee  for  Norman  R.  and  Tunstall  P. 
Baylor,  the  trust  being  "to  receive  the  rents,  issues  and  profits 
thereof  during  the  minority  of  the  said  Norman  R.  Baylor 
und  Tunstall  P.  Baylor,  and  to  apply  the  said  rents,  issues 
and  profits  to  the  maintenance  of  said  minors,  and  at  any 
time  during  the  minority  of  said  minors  to  sell  and  grant  and 
convey  the  said  premises,  or  any  part  thereof,  .to  any  pur- 
chaser for  any  price,  and  to  execute  a  good  and  sufficient  con- 
veyance in  the  law  for  the  same,"  &c.  The  second  deed  is 
dated  July  1st,  1903,  and  in  the  body  thereof  it  purports  to 
be  made  between  Norman  R.  and  Tunstall  P.  Baylor,  of  the 
first  part,  and  William  C.  Sharpe,  of  the  second  part,  and  to 
convey  the  premises  in  question  from  the  parties  of  the  first 
part  to  Sharpe.  This  deed  is  signed  by  Norman  R.  and  Tun- 
stall P.  Baylor,  and  is  also  subscribed  by  Mary  C.  Baylor,  the 
trustee,  but  she  is  nowhere  mentioned  or  referred  to  in  the 
body  of  the  deed  as  a  party  thereto.  Plaintiff  claims  title 
under  a  conveyance  from  the  executor  of  Sharpe. 

At  the  close  of  the  evidence,  the  defendant  moved  for 
direction  of  a  verdict  in  his  favor  on  the  ground  (among 
others)  that  it  did  not  appear  that  Mary  C.  Baylor  had  con- 
veyed the  legal  title,  and  that  while  she  signed  the  deed  of 
1903,  above  mentioned,  her  name  nowhere  appeared  in  the 
body  of  the  deed.  The  overruling  of  this  motion,  to  which 
exception  was  duly  sealed,  raises  the  only  question  that  we 
have  found  it  necessary  to  determine. 
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It  is  unnecessary  to  say  that  in  an  action  of  ejectment  the 
plaintiff  must  succeed,  if  at  all,  upon  the  strength  of  his  legal 
title.    An  equitable  title  is  not  sufficient 

Plaintiff,  having  shown  a  legal  title  in  Mary  C.  Baylor, 
must  fail  in  her  action  unless  she  also  shows  that  this  title 
has  been  conveyed  to  herself.  Whatever  effect  might  be  given 
in  a  court  of  equity  to  Mary  C.  Baylor's  signature  to  the  deed 
of  1903,  it  has,  in  our  opinion,  no  effect  against  her  as  a  legal 
conveyance,  it  being  established  that  the  signing  of  a  deed  of 
conveyance  by  one  who  is  not  mentioned  or  described  in  the 
body  of  the  instrument  as  a  grantor  is  of  no  effect  at  law  to 
convey  such  party's  estate  in  the  lands  described  therein. 
Dm.  Deeds  {2d  ed.),  §§  194,  195,  204,  455;  Mart  Conv.,  § 
C8;  9  Am.  £  Eng.  Encycl.  L,  {2d  ed.)  108;  Agricultural 
Bank  v.  Rice  (1845),  4  How.  225,  241;  Cox  v.  Wells  {Ind„ 
1845),  7  Blackf,  410;  43  Am.  Dec.  98;  Peabody  v.  Hewitt 
(1861),  52  Me.  33;  83  Am.  Dec.  486;  Merrill  v.  Nelson 
(1872),  18  Minn.  366;  Harrison  v.  Simons  (1876),  55  Ala. 
510;  LoAAghlin  v.  Fream  (1878),  14  W.  Va.  322;  Adams  v. 
Medsker,  25  Id.  127;  Batchelor  v.  Brereton  (1884),  112  U. 
S.  396;  28  L.  Ed.  748;  5  Sup.  Ct.  180;  Gaston  v.  W^r 
(1888),  84  Ala.  193;  4  So.  Rep.  258;  Stone  v.  Sledge 
(1894),  87  Tex.  49;  26  S.  W.  Rep.  1068;  47  Am.  St.  Rep. 
65. 

The  deed  of  1903  has,  therefore,  no  effect  as  a  legal  con- 
veyance beyond  its  operation  to  transfer  whatever  estate  Nor- 
man R.  and  Tunstall  P.  Baylor  then  had  in  the  lands  in  ques- 
tion. Does  the  case  show  that  they  had,  or  might  upon  the 
evidence  be  presumed  to  have  had,  a  legal  estate  therein  ?  If 
they  had  such  it  must,  of  course,  have  come  from  their  trustee. 

Although  the  deed  of  1897  contains  no  express  language 
imposing  upon  the  trustee  the  duty  of  conveying  the  lands  to 
the  cestuis  que  trustent  upon  their  arriving  at  majority,  we 
assume  (without  deciding)  that  this  duty  arises  by  fair  in- 
ference from  the  trust  clause  as  above  quoted. 

And  we  have  not  overlooked  the  cases  in  which  it  has  been 
held  that  where  it  appears  that  the  object  for  which  a  trust 
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was  created  has  been  accomplished,  or  that  the  term  during 
which  the  active  duties  of  a  trust  were  to  continue  has  ex- 
pired, so  that  nothing  remains  to  be  done  by  the  trustee  be- 
yond a  conveyance  of  his  naked  legal  title  to  the  cestui  que 
trust,  such  a  conveyance  may  be  presumed  from  lapse  of  time 
or  other  circumstances,  in  order  to  prevent  the  just  title  of 
the  beneficial  owner  from  being  defeated  by  a  matter  of  form, 
and  that  this  presumption  will  be  indulged  even  in  a  court  of 
law.  Den,  ex  dem.  Obert  v.  Bordine,  Spenc.  394;  Brown  ads. 
Combs,  5  Dutcher  36,  and  cases  therein  cited. 

But  in  the  case  at  hand  there  is  no  evidence  to  show  that 
ihe  beneficiaries,  Norman  R.  and  Tunstall  P.  Baylor,  had 
arrived  at  full  age  at  the  time  of  the  making  of  the  deed  of 
July  1st,  1903,  and  the  period  of  about  six  years  that  had 
intervened  since  the  establishment  of  the  trust  for  their  bene- 
fit is  not,  as  we  think,  sufficient  to  create  the  inference  that 
they  must  have  reached  their  majority.  It  therefore  not 
being  made  to  appear  that  the  time  had  arrived  when  the  duty 
rested  upon  Mrs.  Baylor  to  convey  the  land  over  to  them, 
there  was  no  ground  for  the  presumption  that  she  had  made 
such  a  conveyance. 

The  judgment  under  review  should  be  reversed,  and  a 
venire  de  novo  awarded. 

For  affinn(Mice — None. 

For  reversal — The  Chancellor,  Chie*'  Justice,  Garri- 
son, Fort,  Hendrickson,  Pitney,  Reed,  Trbnchard,  Bo- 
GERT,  Vredenburoh,  Green,  Gray,  Dill,  J.J.    13. 
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HENRY  MEYER,  Jr.  (BY  NEXT  FRIEND),  DEFENDANT  IN 
ERROR,  V.  CHARLES  B.  F.  BENTON  ET  AL.  (PARTNERS 
.TRADING  AS  BENTON,  HEATH  &  COMPANY),  PLAINT- 
IFFS IN  ERROR. 

Argued  June  26,  19(X5— Decided  March  4,  1907. 

Defendants  having,  without  right  or  license,  deposited  hot  ashes  upon 
vacant  land  adjoining  their  factory,  and  the  plaintiff  (a  boy) 
having  sustained  personal  injuries  by  coming  into  contact  with 
the  ashes  while  engaged  in  play  upon  them  or  near  them — Hdld, 
that  the  defendants  were  not  liable  in  the  absence  of  evidence  to 
show  that  injury  to  the  plaintiff,  or  to  a  class  of  which  the 
plaintiff  was  one,  ought  reasonably  to  have  been  anticipated  by 
defendants. 


On  error  to  Hudson  Circuit  Court. 

For  the  plaintiffs  in  error,  Bedle,  Edwards  &  Thompson. 

For  the  defendant  in  error,  Weller  &  Lichtenstein. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Plaintiff  recovered  a  verdict  and  judgment 
for  personal  injuries  sustained  by  him  under  the  following . 
circumstances :  Defendants  were  the  owners  and  occupants  of 
a  factory  property  lying  on  the  northerly  si'de  of  Eighteenth 
street,  in  Weehawken.  The  factory  occupied  the  entire  width 
of  their  lot.  Adjoining  it,  upon  the  east,  was  a  piece  of  land 
owned  by  the  township  of  Weehawken,  upon  which  was  a 
building  designed  to  be  used  for  the  purposes  of  a  pumping 
station.  Between  defendants'  factory  and  the  pumping  sta- 
tion building  was  a  vacant  strip  of  land  owned  by  the  town- 
ship, approximately  twenty-three  feet  wide,  and  extending 
from  Eighteenth  street  northerly  to  the  rear  of  the  pumping 
station.  This  strip  of  land  is  referred  to  in  the  evidence  as 
the  "alleyway."  Behind  the  pumping  station,  and  extending 
for  a  considerable  distance  to  the  eastward  of  it,  there  were 
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vacant  lots  of  low-lying  land,  covered  to  a  considerable  extent 
with  water,  and  which  in  cold  weather  were  frequented  by 
children,  who  were  in  the  habit  of  skating  and  playing  on  the 
ice.  Defendants  were,  and  for  several  years  had  been,  pur- 
suing the  practice  of  dumping  hot  ashes  from  their  furnace 
fires  upon  the  strip  of  land  owned  by  the  township,  close 
beside  the  factory  building.  At  the  point  where  the  dumping 
was  done  the  natural  surface  was  low,  so  that  water  stood 
there.  The  heap  of  ashes  arose  above  the  water  level.  On  a 
day  in  January,  1904,  when  ice  stood  upon  the  water  in  the 
so-called  "alleyway,**  and  likewise  upon  the  vacant  lots  in  the 
rear  and  to  the  eastward  of  the  pumping  station,  the  plaintiff, 
then  a  boy  nine  years  of  age,  was  engaged  in  playing  upon 
the  ice  on  the  vacant  lots.  Having  played  there  for  some 
hours,  he  went  with  a  youthful  companion  to  the  "alley," 
and  observing  a  stick  of  wood  lying  upon  the  ashes,  he  at- 
tempted to  get  the  stick  for  the  purpose  of  using  it  in  his 
play.  In  reaching  for  the  stick  he  placed  one  foot  upon  the 
ash-heap,  the  other  foot  being  upon  the  adjoining  ice.  At 
this  juncture  he  broke  through  the  ice,  whereupon  hot  ashes, 
that  had  been  recently  dumped  upon  the  heap  by  one  of  de- 
fendants' employes,  fell  down  upon  him,  and  he  received 
severe  burns,  either  from  the  ashes  or  from  the  heated  water. 
Upon  the  trial  a  motion  for  nonsuit  was  made  at  the  close 
of  tha  plaintiff's  evidence,  and  a  motion  for  direction  of  a 
verdict  in  defendants'  favor  was  made  at  the  close  of  the 
whole  case,  the  motions  being  based  in  part  upon  the  ground 
that  no  actionable  negligence  on  the  part  of  the  defendants 
had  been  shown,  and  that  the  defendants  owed  no  duty  to  the 
plaintiff.  These  motions  were  overruled,  and  exceptions  were 
thereupon  sealed.  In  presenting  the  case  to  the  jury,  the 
learned  trial  judge  instructed  them  "that  when  these  defend- 
ants engaged  in  wheeling  to  and  dumping  upon  this  land 
quantities  of  hot  ashes  just  taken  from  their  furnaces,  they 
owed  to  this  plaintiff  the  duty  of  reasonable  care  in  seeing  to 
it  that  he  should  suffer  no  injury  thereby."  To  this,  excep- 
tion was  taken.  These  rulings  were  apparently  based  upon 
the  theorv  that  because  defendants  were  not  owners  of  the 
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land  where  the  ashes  were  dumped,  and  had  no  rights  there, 
they  were  liable  in  damages  to  anybody  who  might  sustain 
injuries  by  means  of  the  hot  ashes,  irrespective  of  the  ques- 
tion whether  the  defendants  had  reasonable  ground  to  antici- 
pate that  such  injuries  would  result  from  what  they  did. 

There  was  evidence  from  which  defendants  contend  that 
the  jury  was  at  liberty  to  find,  if  not  compelled  to  find,  that 
the  ashes  were  dumped  at  the  place  in  question  by  the  leave 
and  license  of  the  owner.  Assuming  that  defendants'  conten- 
tion in  this  regard  is  not  well  founded,  the  responsibility  of 
the  defendants  in  the  premises  still  depended,  as  we  think, 
upon  the  question  whether  injury  to  the  plaintiif,  or  to  a  class 
of  which  the  plaintiff  was  one,  ought  reasonably  to  have  been 
anticipated.  This  is  the  rule  laid  down  by  this  court  in  the 
recent  case  of  Guinn  v.  Delaware  and  Atlantic  Telephone  Co,, 
43  Vroom  276.  It  underlies  the  decision  of  the  Supreme 
Court  in  Van  Winkle  v.  American  Steam  Boiler  Co.,  23  Id, 
240,  246,  and  the  decision  of  the  Supreme  Court  of  Pennsyl- 
vania in  a  recent  decision,  to  which  we  are  referred  by  counsel 
for  defendant  in  error.  Daltry  v.  Media  Electric  Light,  Heat 
and  Power  Co,,  208  Pa.  St.  403.  In  the  latter  case  the  electric 
company  was  held  liable  for  personal  injuries  sustained  by  a 
boy,  while  playing  upon  the  lawn  of  one  Darlington,  through 
coming  in  contact  with  a  live  electric  light  wire  that  had  ))een 
permitted  by  the  defendant  to  remain  suspended  near  the 
ground.  The  court  said :  "Having  constructed  the  line  across 
the  lawn  to  the  house  in  proximity  to  the  carriageway,  it  knew 
tliat  children,  as  well  as  adults,  might  frequent  the  way,  and 
hence  the  necessity  for  keeping  its  wires  in  proper  condition 
and  repair  to  avoid  danger.  It  must  be  presumed  that  the 
company  also  knew  what  the  evidence  disclosed  as  a  fact,  that 
children  used  the  lawn  of  the  premises  near  the  gateway  and 
in  the  vicinity  of  the  wire,  as  well  as  the  street  in  front  of  ih^t 
premises,  as  a  playground.  Such  conditions  existed  for  i 
sufficient  length  of  time  to  warrant  the  inference  of  notice  to 
the  company.'' 

The  present  case  is  devoid  of  evidence  to  show  this  essen- 
tial element  of  defendants'  responsibility.    The  plaintiff  him- 
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self  testified  that  he  had  never  played  in  the  alleyway  before, 
and  that  he  went  there  on  this  occasion  to  get  the  stick  re- 
ferred to.  He  testified  that  he  had  previously  "been  through 
the  alley/'  presumably  using  it  as  a  way  of  passage,  but 
whether  on  more  than  one  occasion  does  not  appear.  One  of 
his  witnesses  testified  that  he  (the  witness)  was  in  the  habit 
of  playing  upon  the  ice  back  of  the  pumping  station,  but  not 
in  the  alley,  did  not  use  the  alley  as  a  way  of  passage,  and 
never  saw  any  other  boys  go  through  that  way.  This  was  the 
extent  of  the  testimony  adduced  by  the  plaintiff  upon  this 
point.  One  of  defendants'  witnesses  (a  boy)  testified  to  the 
habit  of  children  with  respect  to  playing  on  the  ice  in  the  rear 
of  the  pumping  station,  and  that  the  children  did  not  play  in 
the  alleyway.  He  testified  to  having  seen  boys  go  through 
the  alleyway  to  reach  the  playground  in  the  rear.  How  often 
this  was  observed  he  did  not  state,  when  it  occurred  he  did 
not  state,  nor  did  his  testimony  include  mention  of  circum- 
stances tending  to  show  that  the  practice  was  either  frequent, 
long  continued  or  notorious.  •  The  user  of  the  passageway  as 
a  mode  of  access  to  the  lots  in  the  rear  was  confined,  so  far  as 
appears,  to  the  limited  times  when  the  ice  on  the  rear  lots  was 
frozen  so  as  to  afford  a  playground.  The  evidence  did  not  go 
to  the  extent  of  establishing  a  custom  on  the  part  of  the  chil- 
dren to  use  the  alley  as  a  way  of  passage,  still  less  to  show 
that  it  was  used  so  frequently  as  to  charge  the  defendants 
with  notice. 

Whether  the  defendants,  if  notified  of  such  a  customary 
user,  would  have  been  bound,  as  reasonable  men,  to  anticipate 
that  a  child  would,  instead  of  using  the  alley  as  a  passage, 
deviate  from  the  path  and  turn  aside  for  the  purpose  of  pick- 
ing up  an  object  from  the  ground  (see  Haber  v.  Jenkins 
Tiuhher  Co.,  43  Vroom  171),  and  whether  defendants  would 
be  held  to  a  duty  to  render  their  ashes  harmless  to  one  using 
them  as  a  place  for  play  (Friedman  v.  Snare  &  Triest  Co,,  42 
Jd.  605),  are  questions  that  we  need  not  discuss. 

Tlie  judgment  under  review  should  be  reversed,  and  a 
venire  de  novo  awarded. 
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For  affirmance — None. 

For  reversal — The  Chaxcellok,  Chief  Justice,  Garri- 
son, Fort,  Garretson,  Hendrickson,  Pitney,  Swatze, 
Reed,  Trenchard,  Bogert,  Vredenburoh,  Vroom,  Green, 
Gray,  Dill,  J.J.     16. 


NORMAN  S.  HAYES,  DEFENDANT  IN  ERROR,  v.  ADAMS  EX- 
PRESS COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  June  29,  1906— Decided  March  4,  1907. 

1.  Mere  knowledge  by  a  shipper  that  a  carrier's  rates  are  based 
upon  the  value  of  the  goods  shipped  will  not  lessen  the  liabilltj 
of  the  carrier  to  answer  for  the  value  of  the  goods  in  the  absence 
of  the  shipper's  assent  to  such  a  restriction. 

2.  Where  the  trial  judge  instructed  the  jury  that  the  sole  questioii 
for  their  determination  was  whether  plaintiff  knew  that  defend- 
ant's rates  depended  upon  the  value  of  the  goods;  if  yes,  the 
verdict  should  only  be  for  $50;  if  no,  the  verdict  should  be  for 
$300,  the  value  of  the  goods,  and  the  jury  rendered  a  verdict  for 
the  smaller  sum — Held,  that  the  verdict  could  not  be  supported 
as  against  plaintiff  on  the  theory  that  he  had  voluntarily  accepted 
as  a  contract  a  bill  of  lading  stating  in  effect  that  the  value  of 
the  goods  did  not  exceed  $50,  it  being  disputable,  under  the  evi- 
dence, whether  he  did  assent  to  such  contract,  and  this  question 
not  having  been  submitted  to  the  jury. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  44  Vroom  105. 

For  the  plaintiff  in  error,  McCarter  &  English, 

For  the  defendant  in  error,  Samuel  Koestler  and  Patrick 
H,  Oilhooly. 

The  opinion  of  the  court  was  delivered  by 
Pitney,  J.     Plaintiff  sued  in  a  District  Court  to  recover 
$300,  the  alleged  value  of  a  drop  curtain  received  by  the  de- 
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fendant  from  him  for  carriage  from  the  city  of  Elizabeth,  in 
this  state,  to  Syracuse,  in  the  State  of  New  York.  The  state 
of  demand  contains  two  counts,  one  of  which  relies  for  re- 
covery upon  the  negligence  of  the  defendant  resulting  in  the 
total  loss  of  the  drop  curtain.  The  other  count  relies  upon 
the  common-law  liability  of  the  defendant  as  a  carrier,*  for 
failure  to  deliver  the  curtain. 

Upon  the  trial  it  appeared  that  when  the  curtain  was  ready 
for  shipment,  notice  to  this  effect  was  in  some  way  communi- 
cated to  the  local  office  of  the  defendant  company  in  Eliza- 
beth, and  that  one  of  the  company's  drivers,  Bragga  by  name, 
went  to  the  place  of  business  of  the  plaintiff  to  get  it.  He 
found  there  one  Dudley,  an  employe  of  the  plaintiff,  and 
from  him  received  the  curtain,  and  to  him  gave  a  receipt  or 
bill  of  lading  therefor.  There  was  no  conversation  between 
Dudley  and  Bragga  in  regard  to  the  shipment,  nor  any  men- 
tion of  the  value  of  the  goods  shipped.  Dudley  received  the 
receipt  without  objection,  but  did  not  pay  the  shipping 
charges,  nor  agree  with  Bragga  respecting  the  amount  thereof. 
The  paper  contained  in  print  certain  terms  and  conditions,  to 
which  the  shipper  was  therein  declared  to  agree,  and  among 
them  was  one  to  the  effect  that  the  company's  charge  was 
based  upon  the  value  of  the  property,  which  must  be  declared 
by  the  shipper,  and  that  if  no  value  of  the  goods  was  declared, 
the  value  was  agreed  to  be  no  more  than  $50.  Later  in  the 
same  day  the  plaintiff  (without  knowledge,  so  far  as  appears, 
of  the  receipt  given  by  Bragga  to  Dudley)  called  at  the  office 
of  the  express  company,  paid  the  charges  ($2),  and  received 
a  receipt  for  the  money.  Dudley  testified  that  the  receipt 
given  to  him  by  Bragga  was  delivered  to  the  plaintiff  about 
ten  days  later;  that  on  previous  occasions  he  had  frequently 
attended  to  the  shipment  of  goods  by  the  Adams  Express 
Company  for  the  plaintiff,  and  had  personally  shipped  as 
many  as  thirty  or  forty  packages  himself ;  that  in  every  case 
a  receipt  had  been  given  to  him  by  the  company's  driver 
similar  to  that  which  had  been  delivered  on  the  occasion  of 
the  shipment  in  controversy;  that  on  six  different  occasions 
he  had  been  asked  by  the  driver  to  state  the  value  of  the 
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goodSy  and  had  informed  the  driver  of  the  wagon  that  he  did 
not  know  the  value,  and  had  nothing  to  do  with  that  part  of 
the  business ;  that  Mr.  Hayes  always  attended  to  the  payment 
of  the  charges  at  the  express  company's  oflSce.  Plaintiff  him- 
self testified  that  Dudley  was  employed  by  him  as  an  artist, 
and  in  no  other  capacity,  and  had  never  been  authorized  to 
make  any  contract  in  connection  with  his  business,  nor  in- 
structed to  ship  goods  by  express  under  limited  liability. 
Both  plaintiff  and  Dudley  testified  that  prior  to  the  shipment 
in  question  they  had  no  knowledge  that  the  charges  of  the 
express  company  were  based  upon  the  value  of  the  goods  to 
be  shipped,  nor  any  knowledge  of  the  terms  of  the  special 
contract  embodied  in  the  receipts  customarily  used  by  the 
company.  There  was  also  evidence  that  the  curtain  had  never 
reached  destination,  and  that  its  value  was  approximately 
$300. 

On  the  part  of  the  defence  there  was  evidence  tending  to 
show  that  plaintiff  knew  that  the  company's  charges  were  cus- 
tomarily based  upon  the  value  of  the  goods  to  be  shipped; 
that  a  stipulation  to  this  effect  was  customarily  embodied  in 
the  receipts  or  bills  of  lading  delivered  by  the  company  to 
shippers,  and  that  signs  were  conspicuously  displayed  in  the 
office  of  the  company  in  Elizabeth  reading  as  follows: 
''Notice  to  shippers.  Please  declare  the  value  of  your  ship- 
ment.   The  company's  charge  is  based  on  the  declared  value." 

In  this  state  of  the  proofs  the  trial  judge  instructed  the 
jury  that  the  only  controversy  was  whether  the  plaintiff  knew 
that  the  defendant's  rates  depended  on  the  value  of  the  goods. 
If  he  did,  the  verdict  in  his  favor  should  be  for  $50  only. 
But  if  he  had  no  reason  to  know  that  the  rate  depended  on 
value,  then  the  verdict  should  be  for  $300.  Under  these  in- 
structions the  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $50,  and  upon  his  appeal  to  the  Supreme  Court,  the  con^ 
sequent  judgment  was  reversed  and  the  cause  ordered  to  be 
remitted  to  the  District  Court  for  a  new  trial. 

The  present  writ  of  error  brings  this  judgment  of  reversal 
under  review. 

The  question  intended  to  be  raised  by  the  learned  counsel 
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for  plaintiff  in  error  is  thus  stated  in  the  printed  argument: 
"Is  a  shipper,  who  knows  that  the  carrier's  rates  depend  on 
the  value  of  the  article  shipped,  and  who  voluntarily  accepts 
a  bill  of  lading  stating  that  the  value  does  not  exceed  a  given 
amount,  bound  by  the  terms  of  his  contract  ?'' 

It  will  be  perceived  at  once  that  if  a  shipper  does  give  his 
voluntary  assent  to  a  contract,  embodied  in  a  bill  of  lading, 
importing  a  limitation  of  liability  with  respect  to  the  value 
of  the  goods  shipped,  it  is  of  little  consequence  whether  he 
have  notice  of  a  custom  on  the  part  of  the  carrier  to  regulate 
the  rates  in  accordance  with  the  value  of  the  goods. 

Counsel  for  the  plaiatiff  in  error  do  not  dispute  the  general 
principle  laid  down  by  the  Supreme  Court  in  the  present  case, 
and  declared  by  this  court  in  Russell  v.  Erie  Railroad  Co.,  41 
Vroom  808,  that  in  order  to  lessen  the  responsibility  of  a 
common  carrier  it  must  appear  that  the  shipper  assented  to 
the  restriction,  and  that  mere  notice  to  him  of  a  customary 
practice  on  the  part  of  the  carrier  to  insist  upon  such  restric- 
tion will  not  bind  the  shipper.  The  argument  for  reversal 
rests  upon  the  insistnient  that  in  the  present  case  the  shipper 
voluntarily  accepted  as  a  contract  a  bill  of  lading  stating,  in 
effect,  that  the  value  of  the  goods  did  not  exceed  $50,  and  is 
therefore  bound  by  that  limitation.  But  the  practical  diflS- 
oulty  is  that  while,  as  pointed  out  in  the  opinion  of  the  Su- 
j)reme  Court,  there  was  evidence  from  which  the  jury  might 
linve  inferred  that  plaintiff  knew  and  assented  to  the  limita- 
tion of  value  as  set  forth  in  the  bill  of  lading,  the  evidence 
upon  this  point  was  disputed,  and  the  question  was  not  at  all 
submitted  to  the  jury's  determination.  Whether  Dudley  ac- 
cepted the  bill  of  lading  as  a  contract  limiting  the  common- 
law  liability  of  the  defendant  was  in  dispute.  Whether  he 
had  actual  or  even  apparent  authority  to  bind  the  plaintiff 
by  such  a  limitation  was  disputed,  and  with  such  success  that 
Ihe  trial  judge  instructed  the  jury  that  Dudley  was  not  shown 
to  have  had  any  authority  to  make  special  terms.  And  finally, 
whether,  if  Dudley  did  assume,  without  authority,  to  make 
special  terms,  the  plaintiff,  with  knowledge  of  the  facts,  rati- 
fied his  action  in  the  matter,  was  in  dispute.    It  is  therefore 
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impossible  to  sustain  the  judgment  of  the  District  Court  upon 
the  theory  that  the  jury  found  that  the  plaintiff  had  volun- 
tarily accepted  the  bill  of  lading  in  question  as  a  contract 
binding  him  to  a  limitation  of  the  carrier's  liability  with  re- 
spect to  the  value  of  the  goods.  No  verdict  has  been  ren- 
dered against  the  plaintiff  on  such  an  issue,  it  being  excluded 
from  the  jurVs  consideration  by  the  instruction  of  the  trial 
judge  that  the  only  question  for  determination  was  whether 
the  plaintiff  knew  that  defendant's  rates  depended  upon  the 
value  of  the  goods;  if  yes,  the  verdict  should  be  for  only  $50; 
if  no,  the  verdict  should  be  for  $300.  For  all  that  appears, 
the  verdict  against  the  plaintiff  upon  the  question  of  damages 
may  have  been  based  upon  his  mere  knowledge  of  the  placards 
displayed  in  the  company's  local  office,  reading:  "Notice  to 
shippers.  Please  declare  the  value  of  your  shipment.  The 
company's  charge  is  based  on  the  declared  value." 

In  Fielders  v.  North  Jersey  Street  Railway  Co.,  38  Vroom 
76;  39  Id.  343,  plaintiff  was  injured  through  a  defect  in  a 
street  pavement  shortly  after  she  had  alighted  from  defend- 
ant's street  car.  In  the  trial  court  she  sought  to  charge  the 
defendant  with  negligence  (a)  with  respect  to  the  duty  owing 
to  her  as  a  passenger,  in  that  she  had  been  permitted  to  alight 
at  a  dangerous  place;  (6)  with  respect  to  the  duty  owing  to 
her  as  a  traveler  upon  the  street,  in  that  the  defendant  had 
failed  to  repair  the  defect  in  the  pavement.  The  trial  court 
excluded  from  the  jury's  consideration  the  first  of  these  two 
questions  on  the  ground  that  the  evidence  showed  that  at  the 
time  of  her  injury  the  plaintiff  was  no  longer  in  the  position 
of  a  passenger,  but  was  a  mere  traveler  upon  the  street.  The 
Supreme  Court,  on  review,  sustained  the  judgment  in  plaint- 
iff's favor  on  the  ground  (in  part,  at  least)  of  her  rights  as  a 
car  passenger.  But  this  court  reversed,  holding  that  as  no 
verdict  had  been  rendered  against  the  defendant  for  neglect 
of  any  duty  that  it  owed  to  the  defendant  as  a  passenger,  the 
judgment  could  not  be  sustained  on  the  theory  that  the  evi- 
dence would  have  warranted  such  a  verdict. 
•  If  the  present  record  had  disclosed  a  special  verdict  find- 
ing that  the  plaintiff  made  the  shipment  with  notice  of  de- 
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fendant's  general  practice  to  base  their  charges  upon  declared 
values,  it  would  not  be  seriously  contended  that  this  verdict 
would  justify  a  jnigiurnt  adverse  to  the  plaintiff  upon  the 
question  of  damages.  Neitllar  would  it  afford  a  basis  for 
limiting  the  damages  to  precisely  $5Q  rfitttfir  than  to  any  other 
specific  sum. 

Having  come  to  the  conclusion  that  the  judgment  of  tiM 
Supreme  Court  awarding  a  venire  de  novo  must  be  affirmed, 
it  becomes  unnecessary  to  consider  the  contention  of  the  de- 
fendant in  error  (plaintiff  below)  to  the  effect  that  there  was 
evidence  in  the  trial  court  tending  to  show  that  the  goods  in 
question  were  lost  by  the  negligence  of  the  carrier,  and  justi- 
fying a  verdict  for  the  plaintiff  to  the  full  value  of  the  goods 
on  the  ground  that  the  limitation  of  liability,  with  respect  to 
value,  does  not  extend  to  losses  due  to  the  carrier's  negligence. 
In  Russell  v.  Erie  Railroad  Co.,  41  Vroom  808,  the  limitation 
of  the  carrier's  liability  by  a  special  contract  was  not  extended 
to  apply  to  losses  resulting  from  the  carrier's  negligence,  and 
in  Paul  v.  Pennsylvania  Railroad  Co.,  Id.  442,  our  Supreme 
Court  held  that  a  carrier  cannot  by  special  contract  secure 
exemption  from  the  consequences  of  its  own  negligence.  In 
the  present  case  the  delivery  of  the  goods  to  the  carrier  and 
the  failure  to  deliver  them  at  destination  appear  to  have  been 
undisputed  at  the  trial.  It  is  contended  that  this  state  of 
facts  raises  a  presumption  of  negligence  on  the  part  of  the 
carrier,  and  imposes  uppn  it  the  burden  of  showing  the  con- 
trary. Jackson  Y.  McDonald,  Id.  594;  3  Am.  d  Eng.  Encycl. 
L.  (2d  ed.)  750;  6  Encycl.  Pr.  &  Pr.  523;  5  Thomp.  Negl, 
§  6600.  Any  expression  of  our  view  upon  this  point  should  be 
reserved  until  the  occasion  requires  it. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The  Chancellor,  Garrison,  Fort,  Hen- 
URicKSON,  Pitney,  Bogert,  Vredexbcroh,  Vroom,  Green, 
Dill,  J.J.     10. 

For  reversal — The  Chief  Justice,  Reed,  Trenchard, 
Gray,  J.J.    4. 
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JAMES  M.  GULXAC,  DEFENDANT  IN  ERROR,  v.  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  BERGEN, 
PLAINTIFF  IN  ERROR. 

Argued  June  19,  1906— Decided  July  3,  1906. 

1.  The  right  of  a  deliberative  body  to  reconsider  its  action  in  a  mat- 
ter of  a  judicial  or  quasi  judicial  character  ceases  when  a  final 
determination  has  been  reached. 

2.  The  determination  reached  by  a  deliberative  body  in  a  matter  ot 
a  judicial  or  quasi  judicial  character  is  final  as  soon  at  least  as 
the  existence  of  the  body  ends. 


On  error  to  Supreme  Court. 

For  the  plaintiflE  in  error,  Peter  W,  Stagg, 

For  the  defendant  in  error,  Wendell  J,  Wright  (E finest 
Koester  and  Edmund  W,  Wakelee  on  the  brief). 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  defendant  in  error  brought  up  by  certio- 
rari  a  resolution  of  the  freeholders  of  Bergen,  adopted  Janu- 
arv'  1st,  190G,  rescinding  a  resolution  "adopted  by  the  former 
board  on  December  4th,  1905,  declaring  that  the  county 
buildings  were  inadequate,  and  that  new  buildings  were 
necessary.  The  Supreme  Court  set  aside  the  rescinding  reso- 
lution. The  only  question  presented  by  this  writ  of  error  is 
lb?  validity  of  the  action  of  the  freeholders  on  January  1st, 
1906. 

The  original  resolution  of  December  4th,  1905,  was  adopted 
in  pursuance  of  the  act  of  April  3d,  1902.  Pamph.  L,,  p. 
369.  The  act  provides  that  upon  the  adoption  of  such  a  reso- 
lution a  county  building  committee  shall  be  constituted,-  and 
.  by  the  act  of  1901  (Pamph.  L.,  p,  79)  this  committee  is  em- 
powered to  erect  and  furnish  county  buildings.  Such  a  com- 
mittee was  appointed  pursuant  to  the  statute  immediately 
upon  the  passage  of  the  resolution  of  December  4th,  and  the 


Digitized  by  VjOOQIC 


544    COURT  OP  ERROES  AND  APPEALS. 

Gulnac  v.  Freeholders  of  Bergen.  7^  N.  J.  L, 

resolution  of  January  Ist,  if  valid,  has  the  effect  of  abolish- 
ing the  offices  of  members  of  this  committee. 

We  think  it  unnecessary  to  pass  upon  the  general  question 
of  XhQ  power  of  a  board  of  freeholders  to  reconsider  action 
which  is  judicial  or  quasi  judicial  in  its  nature.  This  ques- 
tion has  been  recently  before  the  Supreme  Court,  and  the 
power  to  reconsider  an  appointment  at  the  same  or  an  ad- 
journed meeting  has  been  aflBrmed.  Stiles  v.  Lambertville, 
44  Vroom  90.  The  present  case  is  distinguished  by  tho 
fact  that  the  resolution  of  January  1st  was  adopted  by  a 
different  board  from  that  which  adopted  the  prior  resolution. 
The  terms  of  fourteen  members  of  the  board  of  1905,  a  ma- 
jority of  the  whole,  expired  at  noon  on  January  Ist  The 
resolution  in  question  was  adopted  by  twelve  members  of  the 
new  board,  who  met  at  noon  on  that  day,  in  the  absence  of 
their  eleven  associates. 

It  has  been  held  in  the  Supreme  Court  that  the  right  of  a 
deliberative  body  to  reconsider  its  vote  in  matters  of  this  kind 
ceases  when  a  final  determination  has  been  reached.  Whitney 
V.  Van  Bnskirk,  11  Vrootn  463.  With  this  view  we  agree. 
We  think  further  that  the  determination  reached  is  final  as 
soon  at  least  as  the  existence  of  the  body  to  which  the  law 
entrusts  the  decision  ends.  Subsequent  adverse  action  by  a 
different  body  is  repeal  rather  than  reconsideration.  The 
legislature  in  the  present  case  has  entrusted  the  decision  of 
the  question  of  fact  to  one  board  of  freeholders.  It  has  not 
required  the  concurrent  action  of  two  successive  boards. 

Although  only  a  portion  of  the  board  of  freeholders  goes 
out  of  office  each  year,  the  body  itself  is  not  a  continuous 
body.  The  reasons  which  led  to  the  decision  that  the  senate 
of  New  Jersey  is  not  a  continuous  body  are  quite  as  cogent  in 
the  case  of  a  board  of  chosen  freeholders.  State  v.  Rogers,  27 
Vroom  480,  622. 

The  fact  that  the  board  of  1905  had  a  rule  which  author- 
ized a  reconsideration  at  the  next  regular  meeting  is  not  im- 
portant. That,  was  a  mere  rule  of  procedure,  and  affected  the 
action  of  the  board  of  1905  only.  The  regular  meeting  re- 
ferred to  in  the  rule  could  only  be  a  regular  meeting  of  the 
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board  which  was  governed  by  the  rule.  Even  if  the  same  rule 
were  adopted  by  the  new  board,  the  effect  could  not  be  to 
require  more  than  the  legislature  had  seen  fit  to  exact. 

It  was  argued  that  because  the  municipal  corporation 
created  by  the  legislature  to  administer  the  affairs  of  counties- 
is  perpetual,  the  body  which  actually  exercises  those  power?* 
is  also  perpetual,  but  the  distinction  is  as  clear  as  the  distinc- 
tion between  a  private  corporation  and  its  board  of  directors, 
and  was  recognized  in  the  very  case  cited  by  counsel  upon  the 
argument.  Allen  v.  Freeholders  of  Hunterdon,  42  Vroom 
247.  In.  that  case,  although  no  new  corporation  had  been 
established,  the  Supreme  Court  directed  that  notice  should 
be  given  to  the  new  board  of  freeholders,  evidently  for  the 
reason  that  the  persons  charged  with  the  defence  of  the 
county^s  interests  had  changed,  although  the  corporation, 
which  had  already  been  made  a  party  to  the  writ,  remained 
the  same. 

The  judgment  under  review  must  be  affirmed,  with  costs. 

Qreen,  J.  (concurring).  I  file  this  brief  memorandum  of 
my  views  because,  although  I  concur  in  the  affirmance  of  the 
judgment  reviewed,  I  do  not  reach  this  result  by  a  line  of 
reasoning  exactly  the  same  as  that  pursued  in  the  prevailing 
opinion. 

The  proceedings  taken  up  to  the  Supreme  Court  by  the  writ 
of  certiorari  in  this  case  were,  in  particular,  these : 
*'Moved  by  Kruger,  seconded  by  Alyea, 

"That  the  vote  by  which  the  resolution  declaring  the  court- 
house and  public  buildings  in  use  for  public  offices  to  be 
inadequate,  passed  at  the  last  meeting,  be  reconsidered. 

"Upon  roll-call,  twelve  members  present  voted  in  the 
affirmative.  The  resolution  was  declared  carried  unani- 
mously. 

"The  director  then  announced  that  the  original  resolution 
was  before  the  board  for  action. 

"A  vote  upon  the  same,  being  called  for,  resulted  as  fol- 
lows: [All  voting  No.]  The  original  resolution  was  de- 
clared lost." 

Vol.  xlv.  35 
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The  original  resolution  (or  resolutions)  referred  to  was  in 
these  words: 

"Resolved,  That  the  county  buildings,  including  the  court- 
house, sheriff's  office,  jail,  county  clerk's  office,  and  other 
offices  now  in  use  for  public  offices,  are  inadequate  for  the 
needs  and  uses  of  the  county,  and  that  new  buildings  for  such 
purposes. are  necessary;  and  be  it  further 

"Resolved,  For  the  purpose  of  acquiring  necessary  land, 
and  the  construction  of  a  building,  that  the  county  building 
committee  be  constituted  in  the  manner  provided  by  the 
statute  in  such  case  made  and  provided." 

These  resolutions  had  been  adopted  by  the  board  of  free- 
liolders  of  Bergen,  at  their  regular  meeting  held  on  the  first 
Monday  of  December,  a.  d.  1905,  under  the  authority  of 
chapter  47  of  the  acts  of  1901  (Pamph.  L.,  p.  79),  as 
amended  by  chapter  122  of  the  acts  of  1902.  Pamph.  L,,  p, 
369.  Immediately  after  the  adoption  thereof  the  county 
building  committee  was  created  in  the  manner  and  with  the 
powers  pointed  out  by  the  statute.  Afterwards,  at  the  regular 
meeting  held  on  the  first  Monday  of  January,  a.  d.  1906 
(fourteen  newly-elected  members  being  then  entitled  to 
seats),  a  majority  of  the  board  of  freeholders  of  Bergen 
adopted  the  resolution  which  has  been  brought  up  by  the  writ, 
and  which,  if  sustained,  would  terminate,  or  tend  to  termi- 
nate, all  proceedings  looking  to  a  new  court-house  and  county 
buildings. 

First.  The  official  action  of  a  legal  body  which  is  the  result 
of  judgment  and  discretion  is  a  judicial  act  rather  than  a 
legislative  one.  See  Supervisors  of  Onondaga  v.  Briggs 
(1846),  2  Den.  26,  39;  Mills  v.  City  of  Brooklyn  (1865), 
32  N.  Y.  489,  495 ;  East  River  Gas  Light  Co.  v.  Donnelly 
(1881),  25  Hun  614;  Harrington  v.  Township  of  Wood- 
bridge  (1903),  41  Vroom  28,  29;  see,  also,  Chider  y.  Tally 
(1884),  77  Ala.  422,  425.  Again,  an  act  which  determines 
the  rights  and  duties  of  parties  under  existing  law  with  rela- 
tion to  existing  facts  is  judicial  rather-  than  legislative.  See 
Mahry  v.  Baxter  (1872),  67  Tenn.  682,-  690;   also.  Sinking 
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I^Aind  Cases  (1878),  99  U,  S.  S,  G,  700,  761,  per  Justice 
Field. 

Whichever  of  these  statements  of  principle  we  may  apply 
to  the  earlier  resolutions  of  the  freeholders  of  Bergen,  they 
appear  to  be  of  a  judicial  nature.  A  declaration  that  the 
court-house  and  buildings  in  use  are  inadequate  is  not  an 
ascertainment  of  a  simple  fact,  or  one  which  leads  to  a  jjlain 
duty,  but  is  an  opinion  based  upon  a  congeries  of  facts — an 
opinion  that  might  be  altered  upon  a  fuller  investigation. 
Furthermore,  the  inadequacy  of  the  court-house  and  build- 
ings is  to  be  ascertained  upon  a  basis  of  existing  facts,  and 
consequent  thereupon  the  right  and  duty  of  proceeding  to 
acquire  suitable  lands  and  to  erect  suitable  buildings  for  the 
public  use  must  be  determined  in  accordance  with  existing 
law. 

Second.  Notwithstanding  that  the  acts  of  a  deliberative 
body  are  of  a  judicial  nature,  it  is  within  the  power  of  such 
body  to  reconsider  or  rescind  them  within  a  proper  time. 
That  this  is  accepted  law  in  this  state  suflSciently  appears 
from  cases  now  to  be  cited. 

In  State,  Borden,  pros,,  v.  Justice  (1854),  4  Zdb,  413,  418, 
six  chosen  freeholders  were  appointed  to  review  the  laying 
out  of  a  public  road.  They  met  and  viewed  the  road, 'and, 
after  consulting  together,  took  a  vote,  when  three  voted  to 
sustain  and  three  to  set  aside  the  road.  Before  they  separated, 
however,  they  reconsidered  their  vote,  and  four  then  agreed, 
and  signed  a  certificate  that  in  their  opinion  the  laying  out 
of  the  road  was  unnecessary  and  injurious.  This,  the  Su- 
preme Court  held,  the  freeholders  had  a  perfect  right  to  do. 

In  State,  Shreve,  pros.,  v.  Crossley,  Collector  (1872),  7 
Vroom  425,  428,  tliere  was  an  appeal  from  an  assessment  of 
taxes.  The  commissioners  of  appeal,  after  hearing  the  appeal 
and  consulting  together,  determined  to  make  a  deduction  of 
debts,  and  marked  privately  such  allowance  on  a  sheet  of 
paper  containing  memoranda  relative  to  other  appeals,  but 
in  the  afternoon  of  the  same  day  the  commissioners  recon- 
sidered the  subject,  and  determined  to  allow  the  assessment 
to  stand  in  its  original  form.    This  court,  affirming  the  judg- 
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ment  of  the  Supreme  Court,  held  the  course  of  proceeding  to 
be  unobjectionable,  and  said :  "All  bodies  possessing  judicial 
capacity  have  the  competency  to  consult,  resolve  and  recon- 
sider, and  they  are  not  bound  by  their  conclusions  until  such 
conclusions  have  been  promulged  by  their  authority." 

In  State,  ex  rel.  Whitney,  v.  Van  Buskirk  (1878),  11 
Vroom  463,  467,  a  chief  of  police,  lawfully  in  office,  tendered 
liis  resignation,  to  take  effect  on  a  day  certain.  The  resigna- 
tion was  accepted.  The  mayor  nominated  a  successor  to  take 
office  on  the  same  day  certain,  and  the  board  of  councilmen 
confirmed  the  nomination.  At  a  subsequent  meeting  the 
councilmen  reconsidered  the  votes  by  which  the  rewgnation 
was  accepted  and  the  aj^ointment  confirmed.  The  relator 
denied  the  validity  of  the  new  appointment  on  the  ground 
that  the  office  had  not  been  vacated  by  him,  his  resignation 
not  having  taken  effect  by  final  acceptance.  Upon  demurrer, 
the  Supreme  Court  gave  judgment  for  the  defendant,  holding 
that  it  was  the  right  of  the  board  of  councilmen  to  reconsider 
its  vote  and  to  vote  as  often  as  it  should  see  fit  upon  the 
matter  of  acceptance,  until,  by  a  vote  treated  as  conclusive  by 
itself,  a  determination  should  be  reached;  that  a  final  de- 
termination might  be  evinced  by  subsequent  action  incon- 
sistent with  a  purpose  of  further  review,  and  that  conclusive 
evidence  of  such  determination  was  to  be  found  in  the  nomi- 
nation by  the  mayor  to  fill  the  vacancy  caused  by  the  aeceptr 
a  nee  of  the  resignation  and  the  confirming  of  the  nomination 
by  the  councilmen. 

Third,  It  is,  I  think,  within  the  doctrine  of  the  foregoing 
cases,  taken  together,  to  hold  that  when,  after  the  adoption 
of  the  resolutions  of  the  first  Monday  of  December,  a.  d.  1905, 
the  next  orderly  step  in  the  business  of  providing  a  court'- 
house  and  county  buildings,  furnished  and  ready  for  occu- 
pancy, was  taken,  with  the  participation  or  acquiescence  of 
the  board  of  freeholders,  unaffected  by  fraud,  the  matter 
passed  beyond  the  reach  of  the  board  by  way  of  subsequent 
review.  Under  the  statutes  of  1901  and  1902  already  re- 
ferred to,  the  next  orderly  step,  after  the  adoption  of  the  reso- 
lutions, was  the  appointment  by  the  director  of  two  members 
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of  the  board  of  freeholders  to  constitute,  with  him,  the  county 
building  committee.  No  fraud  in  the  proceedings  being 
alleged,  and  no  objection  being  interposed,  such  appointment, 
publicly  made,  marked  the  end  of  the  space  and  time  for  re- 
consideration. 

The  judgment  brought  here  on  error  should  therefore  be 
affirmed. 

It  will  be  perceived  that  1  do  not  at  all  rely  upon  the  idea 
that  the  board  of  freeholders  is  not  a  continuous  body,  or 
upon  any  points  of  similarity  between  a  county  or  county 
government  and  a  private  corporation,  or  between  a  board  of 
freeholders  and  a  board  of  directors.  As  I  humbly  conceive, 
these  matters  are  sufficiently  open  and  sufficiently  important 
to  demand,  on  proper  occasion,  diligent  inquiry  in  this  court, 
and  should  not  now  be  treated  as  postulates  from  which  fur- 
ther reasoning  may  proceed  as  to  matters  possibly  of  less 
importance. 

For  affirmance — The  CriANCELLOR,  Chief  Justice,  Gar- 
KisoN,  Fort,  Hbndriokson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogert,  Vroom,  Green,  Gray,  Dill,  J.J.     14. 


For  reversal — None. 


JOHN  SEYMOUR.  PLAINTIFF  IN  ERROR,  v.  THE  CITY  OF 
ORANGE,  DEFENDANT  IN  ERROR. 

Submitted  June  Term,  1906— Decided  March  4,  1907. 

1.  The  act  concerning  the  government  of  cities  of  the  second  class 
(Pamph,  L.  1892,  p,  119;  Gen.  Siat,,  p.  500)  is  a  special  act 
regulating  the  internal  affairs  of  cities,  and  is  therefore  i|ncon- 
stitutional. 

2,  Christie  v.  Bayotme,  35  Vroom  191,  approved. 


On.  error  to  the  Supreme  Court. 
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For  the  plaintiff  in  error,  Simeon  H.  Rollinson. 
For  the  defendant  in  error,  William  A,  Lord. 

The  opinion  of  the  court  was  delivered  by 

SwAY^E,  J.  The  plaintiff  in  error  sued  to  recover  salary 
as  president  of  the  common  council  of  the  city  of  Orange,  or, 
failing  that,  the  per  diem  compensation  given  to  members  of 
the  council  by  the  city  charter.  The  case  was  tried  before  the 
Chief  Justice,  without  a  jury,  and  he  found  in  favor  of  the 
defendant. 

The  only  right  of  the  plaintiff  as  a  member  of  the  council 
or  as  president  thereof  arises  out  of  the  act  of  1892.  Pamph. 
L,,  p.  119;  Gen.  Stat,  p.  500,  pi  202.  This  act  was  held  by 
the  Supreme  Court  to  be  unconstitutional  in  Christie  v.  Bay- 
onne,  35  Vroom  191,  upon  the  authority  of  our  decision  in 
De  Hart  v.  Atlantic  City,  34  Id,  223,  and  we  are  now  con- 
fronted with  the  question  whether  Christie  v.  Bayonne  was 
rightly  decided. 

There  is  a  distinction  between  the  statute  involved  in  the 
De  Hart  case  and  that  now  before  us.  The  former  required 
the  city  government  to  act  within  three  months  from  the  date 
of  the  passage  of  the  act.  The  latter  requires  that  the  act  be 
submitted  to  the  voters  at  the  next  municipal  election  after 
its  approval.  In  similar  cases  we  have  held  that  the  words 
"the  next  municipal  election"  ought  to  be  construed  to  mean 
Ihe  next  election  after  the  municipality  comes  into  the  clas.s 
affected  by  the  legislation.  Ross  v.  Freeholders  of  Essex,  40 
Vroom  291;  Fagan  v.  Payne,  59  Atl,  Rep,  563. 

If  the  provision  for  submission  to  the  voters  stood  alone 
this  case  would  be  governed  by  the  decisions  last  cited,  but 
the  act  of  1892  required  a  resolution  of  the  common  council 
of  the  city  before  the  act  can  be  submitted  to  the  people. 
Such  a  resolution  can  only  be  adopted  in  an  existing  city.  If 
the  effect  of  requiring  such  a  resolution  is  to  prevent  the 
application  of  the  act  to  cities  which  would  be  subject  thereto 
but  for  the  fact  that  their  existence  may  have  begun  after  the 
passage  of  the  act,  the  act  must  be  regarded  as  special,  and 
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since  it  clearly  regulates  internal  affairs  of  cities,  it  would,  in 
that  event,  be  unconstitutional.  The  rule  laid  down  in  De 
Hart  V.  Atlantic  City  was  expressly  approved  in  Ross  v.  Free- 
holders of  Essex,  and  the  only  question  was  whether  it  was 
applicable  to  the  case  in  hand. 

In  Bennett  v.  Trenton,  26  Vroom  72,  it  was  held  that  an 
act  applicable  only  to  cities  having  certain  characteristics  at 
a  particular  time  was  bad,  because  it  did  not  apply  to  cities 
which  might  have  those  characteristics  thereafter.  Subse- 
quently, in  Cooper  v.  Springer,^  36  li,  594,  597,  we  explained 
this  ruling  as  one  that  was  limited  to  instances  where  the 
class  would  in  the  future,  in  the  ordinary  and  regular  course 
of  events,  be  increased  and  added  to.  Cases  where  the  class 
is  added  to  by  the  natural  growth  of  population  are  clearly 
within  the  rule,  but  not  because  there  is  any  special  pecu- 
liarity in  a  classification  by  population,  but  because  such  in- 
crease can  be  readily  foreseen  in  the  present  social  conditions, 
and  the  failure  of  the  legislature  to  provide  for  it  evinces  a 
design  to  limit  the  application  of  the  statute. 

That  the  rule  is  not  limited  to  cases  where  the  increase  in 
the  class  is  due  to  an  increase  of  population  is  shown  by  our 
decisions.  *  ' 

In  the  early  case  of  Richards  v.  Hammer,  13  Vroom  435, 
the  Supreme  Court  declared  an  act  to  be  unconstitutional 
because  its  operation  was  restricted  to  cities  where  a  board  of 
assessment  and  revision  of  taxes  existed  at  the  time  of  the 
passage  of  the  act  In  that  case  the  class  could  be  increased 
only  by  future  legislation.  The  case  was  affirmed  by  this 
court  on  another  ground,  but  without  criticism  of  the  reason- 
ing of  Chief  Justice  Beasley.    15  Id,  667. 

In  Siahl  v.  Trenton,  25  Vroom  444,  and  in  State  v.  Post, 
26  Id.  264,  the  class  of  persons  to  be  aflEected  was  liable  to  be 
increased  by  acts  of  individuals. 

The  rule  established  by  these  cases  is  that  when  the  class  is 
likely  to  be  increased  in  the  ordinary  and  regular  course  of 
events,  either  by  natural  causes,  by  statutory  changes,  or  the 
conduct  of  individuals,  the  legislation  must  not  only  apply  to 
the  then  existing  members  of  the  class,  but  to  those  who  are 
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likely,  in  the  ordinary  and  regular  course  of  events,  to  become 
members  of  the  cla8s  in  the  future. 

In  the  present  case  the  class  to  be  aflfected  was  cities  with  a 
population  of  not  less  than  twelve  thousand  nor  more  than 
one  hundred  thousand  inhabitants.  There  was  at  the  time  at 
least  one  township  in  the  state  with  a  population  large  enough 
to  make  a  city  of  the  second  class,  and  possessing  many  of  the 
powers  of  cities.  It  was  only  a  question  of  a  short  time  when 
such  a  township  would  become  a  city  in  name  as  well  as  in 
fact,  as  actually  happened  in  J899.  Hussey  v.  East  Orange, 
43  Vroom  71.  Later,  in  the  ordinary  growth  of  population, 
other  municipalities  with  differing  names  reached  the  mini- 
mum number  required  for  cities  of  the  second  class,  and  the 
Long  Branch  commission  was  incorporated  as  8  city  in  1904. 
Pamph.  L.  1904,  p,  376.  There  are  now  at  least  eight  towns  in 
the  state  with  more  than  twelve  thousand  population.  All  may 
soon  be  called  cities,  and  would  immediately  become  cities  of 
the  second  class,  but  this  legislation  would  not  be  applicable 
because  there  could  be  no  prior  vote  of  the  city  council  to 
authorize  the  submission  of  the  act  to  the  voters  at  the  next 
election  after  the  city  entered  the  class. 

We  therefore  think  the  act  of  1892  unconstitutional.  With 
it  falls  the  claim  of  the  plaintiff  to  salary  as  president,  or  to 
a  per  diem  compensation  under  the  charter,  for  he  was  not  a 
member  of  the  council  except  as  the  act  of  1892  made  him 
such. 

He  cannot  recover  under  an  implied  contract  for  services 
rendered.  The  services  were  rendered  solely  on  the  faith  of 
the  act,  and  in  anticipation  of  such  compensation  as  the  act 
and  subsequent  legislation  provided.  Under  such  circum- 
stances no  contract  is  implied  against  a  municipality.  Evans 
V.  Trenton,  4  Zab,  764;  Dill.  Mun.  Corp,,  §  230. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Garrison,  Fort,  Gar- 
RETSON,  Hendrickson,  Swayze,  Reed,  Trenchard,  Vre- 

DENBUROH,  GrEEN,  DiLL,  J.J.      11. 

For  reversal — Pitney,  Booert,  Vroom,  Gray,  J.J.    4. 
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THE  TOWN  OB^  GUTTENBERG,  IN  THE  COUNTY  OP  HUD- 
SON, PLAINTIFF  AND  PLAINTIFF  IN  ERROR,  v. 
CHARLES  VASSEL  ET  AL.,  DEFENDANTS  AND  DE- 
FENDANTS IN  ERROR. 

Submitted  July  9,  1906— Decided  March  4.  1907. 

A  bond  was  given  with  condition  that  a  contractor  should  execute  a 
certain  public  work  for  a  certain  price,  to  be  paid  eighty  per  cent, 
of  the  amount  for  the  work  done,  as  certified  to  by  an  engineer, 
at  different  periods  as  the  work  progressed,  and  the  remainder  of 
the  price  in  thirty  days  after  the  completion  of  the  work.  The 
contractor's  agreement  with  the  town  provided  that  upon  notice 
for  certain  causes  the  contractor  should  discontinue  the  work 
and  the  town  should  finish  it,  the  expenses  to  be  paid  out  of  the 
moneys  due  or  to  become  due  to  the  contractor.  After  the  con- 
tractor, upon  notice,  had  discontinued  the  work,  the  town,  having 
already  paid  him  eighty  per  cent,  of  the  amount  of  certified  work 
done,  paid  him  $77(»  in  addition.  The  bond  of  the  sureties  con- 
tained the  clause  that  it  should  not  be  rendered  void  by  reason  of 
any  payment  made  to  the  contractor  in  advance  or  contrary  to 
the  terms  of  the  contract,  or  by  reason  of  any  other  thing  that 
may  be  done  by  the  parties  in  connection  with  the  fulfillment  of 
the  contract.  Held^  that  this  clause  preserved  the  validity  of  the 
bond,  conceding  the  payment  was  made  in  contravention  of  the 
terms  of  the  contract.  Held,  that  the  effect  of  the  clause  in  the 
bond  was  not  to  enlarge  the  liability  of  the  sureties  because  of 
the  deviation  from  the  terms  of  the  contract,  but  that  the  liability 
of  the  sureties  stood  as  if  the  money  had  not  been  paid,  and  they 
were  entitled  to  have  the  whole  twenty  per  cent  reserved  by  the 
terms  of  the  contract  applied  in  part  liquidation  of  the  cost  of 
completing  the  work. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  and  plaintiff  in  error,  Black  &  Drayton, 

For  the  defendants  and  defendants  in  error,  Hudspeth  dc 
Carey. 

The  opinion  of  the  court  was  delivered  by 
Reed,  J.     This  action  is  against  a  principal  and  two  sure- 
ties.    Vassel,  the  principal,  had  entered  into  an  agreement 
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with  the  town  of  Guttenberg,  by  the  terms  of  which  Vassel 
was  to  grade,  flag,  curb,  pave,  sewer,  &c.,  Franklin  avenue,  in 
accordance  with  certain  specifications.  Vassel  was  to  com- 
plete the  work  by  October  1st,  1903.  The  contract  provided, 
among  other  things,  that  if  the  work,  or  any  part  thereof,  was 
unnecessarily  delayed,  the  town  could  notify  Vassel  to  dis- 
continue the  work,  and  then  the  town  itself  could,  by  contract 
or  otherwise,  complete  the  work.  The  town  gave  such  notice. 
Vassel  discontinued  his  work  under  ths  contract,  and  after- 
ward was  employed  by  the  town  to  superintend  the  comple- 
tion of  the  work  by  the  town  itself.  The  cost  of  the  com- 
pleted work,  added  to  what  had  been  paid  Vassel,  according 
to  the  terms  of  the  contract,  is  alleged  by  the  town  to  be  in 
excess  of  the  contract  price. 

Vassel  and  the  two  other  defendants,  Bernard  Foley  and 
William  F.  Kern,  gave  to  the  town  a  bond  conditioned  that  if 
Vassel  should  perform  his  work,  and  save  the  town  harmless 
from  all  debts,  suits,  claims,  demands,  damages  and  costs, 
according  to  the  terms  of  his  contract,  the  obligation  to  be 
void. 

This  action  is  against  Vassel,  Foley  and  Kern  upon  this 
bond,  alleging  the  failure  of  Vassel  to  keep  its  conditions. 

At  the  trial  it  aplpeared  that  at  the  time  Vassel,  upon 
notice,  discontinued  his  work  under  the  contract,  he  had  been 
paid  three  pa3rment8,  amounting  in  all  to  $3,448.  These  sums 
had  been  paid  under  the  clause  in  the  contract  providing  that 
the  engineer  would  from  time  to  time,  but  not  oftener  than 
once  a  month,  make  an  estimate  of  the  amount  of  work  done, 
upon  which  eighty  per  cent,  of  such  estimated  value  should 
be  paid  to  Vassel.  The  aggregate  estimated  value  contained 
in  the  three  certificates,  the  last  of  which  was  given  Septem- 
ber 16th,  1903,  was  $4,310,  eighty  per  cent,  of  which  was  the 
$3,448  paid,  as  already  mentioned.  The  remaining  twenty 
per  cent  amounted  to  $862. 

After  Vassel  had  discontinued  his  work  as  contractor,  the 
town,  acting,  as  it  supposed,  under  a  written  consent  signed 
by  the  sureties,  Foley  and  Kern,  paid  certain  creditors  for 
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work  done  for  Vassel,  the  amount  of  such  payment  being 
$776.20. 

The  trial  court  directed  a  verdict  in  favor  of  one  of  the 
sureties  on  the  ground  that  it  had  not  been  proved  that  he  had 
signed  the  alleged  consent,  and  the  jury  found  in  favor  of  the 
other  surety  upon  the  ground  that  he  had  not  signed  this 
consent.  The  result  was  a  verdict  in  favor  of  both  these  de- 
fendants. 

The  theory  of  the  trial  court  was  that  if  the  town  paid  the 
$776.20  without  the  consent  of  the  sureties,  the  fact  of  such 
payment  entirely  discharged  the  sureties  from  their  obliga- 
tions to  answer  for  the  conduct  of  Vassel,  the  contractor. 
The  judicial  ruling  was  obviously  put  upon  the  ground  that 
by  the  terms  of  the  contract  Vassel  was  to  be  paid  eighty  per 
cent,  of  the  amount  of  work  done,  as  certified  by  the  engineer 
from  time  to  time  before  the  completion  of  the  work;  that 
twenty  per  cent  was  to  be  retained  until  the  work  was  entirely 
completed;  that  the  payment  of  $776.20  in  excess  of  the 
eighty  per  cent,  of  the  amount  already  certified  to  be  due  was 
in  violation  of  the  terms  of  the  contract,  and  so,  by  force  of 
the  rule  recognized  by  the  Supreme  Court  in  the  case  of 
Welsh  V.  Huhschmitt  Company,  32  Vroom  57,  absolved  the 
sureties  from  all  obligations  under  their  bond. 

The  contract,  the  performance  of  which  was  guaranteed  by 
the  sureties^  bargained  not  only  for  the  retention  of  the 
twenty  per  cent,  of  the  certified  amount  of  work  done  before 
completion,  but  also  provided,  in  case  of  discontinuance  of 
the  work  by  the  contractor,  how  that  twenty  per  cent,  should 
be  used.  The  contract  provided  that  in  the  event  of  such  dis- 
continuance the  town  should  proceed  to  complete  the  work 
and  to  charge  the  expenses  to  the  contractor,  which  expenses 
were  to  be  deducted  and  paid  out  of  such  moneys  as  might  be 
due  or  become  due  to  the  contractor  under  the  agreement. 

It  is  perceived,  therefore,  that  the  twenty  per  cent,  was  to 
be  used  in  fimshing  the  work,  and  to  that  extent  would  re- 
lieve the  sureties,  if  applied  according  to  the  terms  of  the 
contracts 

It  may  be  true  that  under  an  ordinary  bond  to  secure  the 
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performance  by  Vassel  of  his  contract  the  departure  by  the 
town  from  the  terms  of  the  contract  would  relieve  the  sure- 
ties from  further  liability,  but  the  contract  entered  into  by 
these  sureties  contained  the  following  clause:  "It  being  a 
further  condition  of  this  obligation  agreed  to  by  said  parties 
that  it  shall  not  be  rendered  void  by  reason  of  any  payment 
made  to  the  contractor  in  advance  or  contrary  to  the  terms  of 
the  contract,  or  by  reason  of  any  other  thing  that  may  be 
done  by  the  parties  in  connection  with  the  fulfillment  of  the 
said  contract." 

The  purpose  of  this  clause  seems  entirely  clear.  It  was  to 
establish  a  rule  for  the  construction  of  the  sureties'  contract 
by  the  parties  themselves.  Its  effect  is  equally  clear.  At  law, 
tind  indeed  in  equity,  such  contracts  are  construed  strictissimi 
juris  in  favor  of  the  surety — so  strictly  indeed  that  any 
alteration  in  the  contractual  obligation  indemnified  against, 
even  although  beneficial  to  the  sureties,  will  result  in  their 
discharge.  The  clause  in  question  provides  that  notwith- 
standing the  deviation  from  the  strict  terms  of  the  contract, 
the  obligation  of  the  sureties  will  not  be  discharged — the  bond 
will  not  be  rendered  void.  Therefore,  assuming  that  not- 
withstanding the  payment  of  the  sum  of  $776.20  was  a  de- 
parture from  the  terms  of  the  contractor's  agreement,  never- 
theless the  obligation  of  the  sureties  still  remains,  the  question 
next  in  sight  is,  what  is  the  extent  of  their  obligation  ? 

The  condition  of  the  bond,  as  already  remarked,  was  that 
the  contractor  should  complete  his  work  for  a  sum,  and  within 
the  time  mentioned  in  the  contract,  and  save  the  town  harm- 
less from  all  claims  arising  out  of  the  execution  of  the  con- 
tract. The  clause  in  the  bond,  while  it  preserved  the  validity 
of  that  instrument  in  case  there  should  be  a  deviation  from 
the  conditions  in  the  contractor's  agreement,  did  not  extend 
the  liabilities  of  the  sureties  beyond  that  originally  assumed, 
nor  make  them  liable  for  losses  resulting  from  such  devia- 
tions. There  is  nothing  in  the  clause  to  raise  the  suggestion 
that  the  obligations  of  the  sureties  were  to  be  enlarged  by  any 
payment  made  in  advance  or  contrary  to  the  terms  of  the 
contract,  or  by  reason  of  any  other  thing  done  by  the  parties 
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in  connection  with  the  fulfillment  of  the  contract.  All  that 
the  clause  bargained  for  was  the  continued  validity  of  the 
bond  in  case  any  of  these  deviations  should  occur.  Its  eflfect 
was  to  leave  the  sureties  in  the  same  posture  as  if  none  of 
these  things  had  happened.  The  town  was  to  be  made  whole 
for  any  loss  which  they  would  be  compelled  to  incur  in  com- 
pleting the  work  in  accordance  with  the  terms  of  the  original 
contract. 

As  already  observed,  under  the  contract  the  twenty  per 
cent,  of  the  amoimt  of  certified  work  done  was  to  be  reserved 
until  final  payment.  The  twenty  per  cent,  was  so  much 
security  in  the  hands  of  the  town,  to  be  applied  to  make  good 
any  loss  arising  from  the  default  of  the  contractor. 

Mr.  Brandt  states  the  rule  to  be  that  "where,  by  the  act  of  a 
(•reditor,  a  surety  has  been  deprived  of  the  benefit  of  the  fund 
for  the  payment  of  a  debt,  and  the  contract  by  which  the 
surety  is  bound  is  not  changed,  he  is  only  discharged  to  the 
extent  that  he  is  injured,  as  in  such  cases  it  is  the  fact  that 
he  is  injured  which  entitles  him  to  a  discharge.  But  where 
he  relinquishes  the  security  of  the  debt,  and  thereby  materially 
alters  the  contract,  the  surety  is  wholly  discharged,  whether 
he  is  injured  or  benefited,  because  in  such  case  it  is  no  longer 
his  contract."    Brandt  S,  £  0.,  §  373. 

In  this  instance,  inasmuch  as  the  obligation  of  the  sureties, 
notwithstanding  the  change  in  the  contractual  relations  of  the 
town  and  the  contractor,  is  preserved  by  the  clause  already 
discussed,  the  sureties  are  entitled  to  the  preservation  of  the 
security  which  the  contractor's  agreement  provides  for. 

In  the  present  case  it  is  to  be  observed  that  the  twenty  per 
cent,  is  not  to  be  regarded  as  an  independent  security  placed 
in  the  hands  of  the  town.  The  real  security  is  the  amount  of 
work  presumed  to  be  executed  and  still  unpaid  for,  to  the 
amount  of  $862.  To  this  extent  the  work  unpaid  for  dimin- 
ished the  cost  of  completion  pro  tanto.  The  securities  are 
entitled  to  the  benefits  of  this  reduction  in  the  cost  of  com- 
pletion. What  the  town  would  lose  by  the  contractor's  de- 
fault would  be  any  difference  between  the  eighty  per  cent, 
paid,  together  with  the  reasonable  costs  of  completion,  and 
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what  the  work  would  have  cost  had  it  been  completed  by  the 
contractor.  This  gives  the  sureties  the  benefit  of  the  twentv 
per  cent,  reservation.  If  to  the  cost  of  completing  the  work 
should  be  added  $776  paid  to*  the  contractor  for  work  done 
under  his  contract,  the  sureties  would  te»  to  that  extent  the 
advantage  of  the  twenty  per  cent,  reserved.  If,  bwever,  the 
payment  of  the  $776  is  entirely  ignored,  it  will  not  matter 
whether  it  was  paid  for  work  done  under  the  contract,  or  in 
part  for  work  done  after  the  discontinuance  of  the  work  by 
Vaseel  as  contractor.  The  question  will  still  be,  what  was  the 
amount  reasonably  paid  for  the  completion  of  the  work? 
Then  add  to  it  the  amount  of  $3,448,  the  eighty  per  cent, 
paid  to  the  contractor,  and  if  the  aggregate  of  these  two  sums 
should  not  exceed  the  contract  price,  the  town  will  be  unin- 
jured by  Vassers  default.  If  the  aggregate  does  exceed  the 
contract  price,  the  sureties  are  liable  for  the  excess. 

Upon  the  assumption,  therefore,  that  the  sureties  did  not 
sign  the  consent  to  the  payment  of  $776,  the  question  should 
have  been  submitted  to  the  jury  whether  the  sureties  were 
still  liable  for  any  loss  under  this  theory  of  the  scope  of  their 
obligations. 

The  judgment  should  be  reversed,  and  a  venire  de  novo 
issue. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice, -Garri- 
son, Fort,  Garretson,  Hendrickson,  Pitney,  Swayze, 
Reed,  Trenchard,  Bogert,  Vredenburoh,  Vroom,  Green, 
Gray,  Dill,  J.J.     16. 
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JOHN  NOLAN.  DEFENDANT  IN  ERROR,  v.  BRIDGETON  AND 
MILLVILLE  TRACTION  COMPANY,  PLAINTIFF  IN 
ERROR. 

Argued  June  25.  1906— Decided  March  4,  1907. 

1.  An  owner  or  occupier  of  lands,  who.  by  invitation,  express  or  im- 
plied, induces  persons  to  come  upon  the  premises,  is  under  a  duty 
to  exercise  ordinary  care  to  render  the  premises  reasonably  safe 
for  such  purposes. 

2.  The  liability  of  the  owner  or  occupier  of  premises  for  their  condi- 
tion is  only  coextensive  with  his  invitation. 

3.  A  person  entering  upon  premises  by  invitation,  express  or  im- 
plied, and  using  a  road  which  for  many  years  had  been  used  with 
the  acquiescence  of  the  owner,  is  not  precluded  from  recovering 
damages  for  an  injury  caused  by  a  danger  placed  by  the  owner  in 
the  road,  solely  on  the  ground  that  the  owner  had  provided  another 
way  that  was  safe  and  might  have  been  used  by  the  plaintiff.  In 
such  a  case  it  is  a  question  of  fact  whether  the  road  taken  by  the 
plaintiff  has.  by  its  accustomed  use.  with  the  knowledge  of  the 
defendant,  become  a  way  which,  by  its  use  and  appearance,  indi- 
cated a  way  that  persons  so  using  the  premises  were  invited 
to  use. 

4.  Where  fair-minded  men  might  honestly  differ  as  to  the  conclu- 
sions to  be  drawn  from  facts,  whether  controverted  or  uncontro- 
verted.  the  question  at  issue  should  go  to  the  jury. 


On  error  to  the  Cumberland  Circuit  Court. 

For  the  plaintiff  in  error,  William  A,  Logiie  and  Oaskill  <& 
OaskilL 

For  the  defendant  in  error,  Matthew  Jefferson  and  John 
W,  WescotL 

The  opinion  of  the  court  was  delivered  by 

Tkenchakd,  J.  This  writ  of  error  brings  under  review  a 
judgment  of  the  Cumberland  Circuit  Court  in  favor  of  the 
defendant  in  error,  the  plaintiff  below. 

The  action  was  one  of  tort  for  negligence. 

ITpon  the  trial  there  was  evidence  tending  to  prove  the  fol- 
lowing facts:    John  Nolan,  the  plaintiff  below,  was  engaged 
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in  the  business  of  carting  in  the  city  of  Bridge  ton.  The 
Bridgeton  and  Millville  Traction  Company,  the  defendant 
below,  owned  and  occupied  a  plot  of  ground  at  the  corner  of 
South  and  Pamphylia  avenues,  in  that  city,  on  which  were 
erected  the  company's  car  bams  and  other  buildings  used  by 
it.  On  January  3d,  1902,  Nolan  was  employed  by  one  Reeves 
to  deliver  upon  the  premises  of  the  defendant  company  certain 
ladders,  which  Reeves  had  constructed  for  it.  Nolan  hauled 
the  ladders  to  the  company's  car  bam,  and  after  delivering 
them  there,  started  to  leave  the  premises  by  an  old  road  or 
driveway  which  extended  across  the  company's  premises  from 
the  car  barn  to  South  avenue,  and  which  road  or  driveway 
Nolan  and  many  others  had  frequently  used  before  on  the 
business  of  the  company,  and  with  the  knowledge  of  the  com- 
pany. In  this  road  or  driveway  on  the  day  of  the  accident 
was  a  hole,  which  Nolan  did  not  observe.  That  this  hole  was 
caused  by  the  removal  of  a  pole  from  the  ground  by  the  de- 
fendant company.  The  wheel  of  Nolan's  wagon  struck  the 
hole,  tilted  the  wagon  over,  threw  him  out,  breaking  his  leg 
and  otherwise  injuring  him. 

At  the  close  of  the  plaintiff's  testimony  a  motion  was  made 
to  nonsuit  the  plaintiff  upon  two  grounds — firstj  that  there 
was  no  evidence  of  negligence  on  the  part  of  the  defendant, 
and  second,  that  the  evidence  disclosed  that  the  plaintiff  was 
guilty  of  contributory  negligence.  At  the  end  of  the  case  a 
motion  was  made  that  a  verdict  be  directed  in  favor  of  the 
defendant,  for  the  same  reasons  as  were  urged  on  the  motion 
to  nonsuit. 

Both  of  these  motions  were  denied  by  the  trial  judge,  and 
exceptions  prayed  and  allowed,  and  the  case  was  submitted  to 
the  jury.    The  jury  found  a  verdict  for  the  plaintiff  below. 

The  questions  raised  by  the  assignments  of  error  can  all  be 
considered  under  the  assignments  which  challenge  the  cor- 
rectness of  the  refusal  of  the  trial  judge  to  nonsuit  and  io 
direct  a  verdict. 

The  first  question,  therefore,  is  this:  Was  tho  defendant 
company  negligent? 

If  negligent  at  all,  the  company  was  negligent  in  failing  to 
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perform  a  duty  which  it  owed  to  Nolan  with  regard  to  keeping 
its  premises  reasonably  safe  for  his  ingress  and  egress. 

The  defendant  company  insists  that  it  owed  Nolan  no  such 
duty. 

By  the  settled  law  of  this  state,  an  owner  or  occupier  of 
lands,  who,  by  invitation,  express  or  implied,  induces  persons 
to  come  upon  the  premises,  is  under  a  duty  to  exercise  ordi- 
nary care  to  render  the  premises  reasonably  safe  for  such 
purposes.  Phillips  v.  Library  Company,  26  Vroom  307 ;  Mc- 
CormicJc  v.  Anistaki,  37  Id.  211;  Ryerson  v.  Bathgate,  38 
Id.  337. 

The  gist  of  the  liability  in  such  cases  consists  in  the  fact 
that  the  person  injured  did  not  act  merely  on  motives  of  his 
own,  to  which  no  sign  of  the  owner  or  occupier  contributed, 
but  that  he  entered  the  premises  because  he  was  led,  by  the 
acts  or  conduct  of  the  owner  or  occupier,  to  believe  that  the 
premises  were  intended  to  be  used  in  the  manner  in  which  he 
used  them,  and  that  such  use  was  not  only  acquiesced  in,  but 
was  in  accordance  with  the  intention  or  design  for  which  the 
way  or  place  was  adopted  and  prepared  or  allowed  to  be  used. 
Phillips  V.  Library  Company,  supra. 

Beviewing  the  evidence  with  these  principles  in  mind,  we 
perceive  that  it  tended  to  establish  that  Nolan,  in  entering 
tlie  premises  of  the  defendant  company,  was  not  acting  merely 
on  motives  of  his  own,  but  that  he  was  there  on  the  business 
of  the  company,  and  by  its  invitation,  and  that  he  was  using 
the  premises  in  the  manner  in  which  they  were  intended  to 
be  used. 

The  defendant  company  was  therefore  under  a  duty  to 
exercise  ordinary  care  to  render  the  premises  reasonably  safe 
for  the  purposes  of  the  invitation. 

But  it  is  contended  by  the  defendant  company  that  Nolan 
exceeded  the  extent  of  his  invitation,  if  he  had  one.  There- 
upon the  company  invokes  the  rule  that  the  liability  of  the 
owner  or  occupier  of  premises  for  their  condition  is  only  co- 
extensive with  his  invitation.  Eyerson  v.  Bathgate,  supra; 
Phillips  v.  Library  Company,  supra. 

In  connection  with  this  it  is  to  be  observed  that  the  evi- 
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clence  indicates  that  after  delivering  the  ladders,  Nolan 
started  to  leave  the  premises  by  an  old  road  or  driveway  which 
crosses  the  premises  from  Pamphylia  avenue  to  South  avenue. 
But  it  is  also  to  be  observed  that  the  evidence  tended  to  show 
that  this  old  road  or  driveway  was  a  well-defined  road  which 
had  the  appearance  of  frequent  use,  and  that  Xolan  and  many 
others  had  frequently  used  it  before  on  the  business  of  the 
company,  and  with  the  knowledge  of  the  company,  and  that 
it  had  likewise  been  used  by  the  public  as  a  ^^short  cut"  across 
the  premises.  There  was  also  evidence  from  which  it  might 
possibly  have  been  inferred  that  Nolan  used  this  road  on  this 
occasion  with  the  knowledge  of  and  at  the  request  of  the  de- 
fendant company. 

A  person  entering  upon  premises  by  invitation,  express  or 
implied,  and  using  a  road  which  for  many  years  had  been 
used  with  the  acquiescence  of  the  owner,  is  not  precluded 
from  recovering  damages  for  an  injury  caused  by  a  danger 
placed  by  the  owner  in  the  road,  solely  on  the  ground  that  the 
owner  had  provided  another  way  that  was  safe  and  might 
have  been  used  by  the  plaintiff.  In  such  a  case  it  is  a  question 
of  fact  whether  the  road  taken  by  the  plaintiff  has,  by  its 
accustomed  use,  with  the  knowledge  of  the  defendant,  become 
a  way  which,  by  its  use  and  appearance,  indicated  a  way  that 
persons  so  using  the  premises  were  invited  to  use.  Phillips  v. 
Library  Company,  supra. 

The  second  and  only  remaining  question  for  consideration 
is  this:    Was  the  plaintiff  guilty  of  contributory  negligence? 

It  is  the  contention  of  the  defendant  company  that  Nolan 
was  negligent  in  failing  to  observe  and  to  avoid  the  hole  in 
the  driveway.  In  connection  with  this  it  is  to  be  observed 
that  there  was  evidence  that  the  hole  and  the  ground  there- 
abouts was  partly  covered  with  leaves,  which  tended  to  obscure 
the  hole.  Whether  Nolan  ought  to  have  seen  and  avoided  the 
hole  under  those  conditions  was  a  matter  of  doubtful  infer- 
ence for  the  jury's  determination. 

The  rule  which  controlled  the  action  of  the  trial  judge  on 
the  motions  to  nonsuit  and  to  direct  a  verdict  was  this :  That 
where  fair-minded  men  might  honestly  differ  as  to  the  con- 
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elusions  to  be  drawn  from  facts,  whether  controverted  or 
nneontroverted,  the  question  at  issue  should  go  to  the  jury. 
Pennsylvania  Railroad  Co.  v.  Maiikews,  7  Vroom  531;  Dela- 
ware, Lackawanna  and  Western  Railroad  Co,  v.  Shelton,  26 
Id,  342;  Newark  Passenger  Railway  Co,  v.  Block,  Id,  605; 
Traction  Company  v.  Scott,  29  Id,  682. 

Applying  the  rule  stated,  a  jury  question  was  raised  both 
as  to  the  negligence  of  the  defendant  company  and  as  i6  the 
contributory  negligence  of  the  plaintiff,  and  both  questions 
were  properly  submitted  to  the  jury. 

The  result  is  that  the  judgment  below  should  be  aflBrmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  6ar- 
KisoN,  Fort,  Gabretson,  Hendbickson,  Pitney,  Swayze, 
Eeed,  Teenchard,  Bogebt,  Vbedenburgh,  Vboom,  Gbeen, 
Gray,  Dill,  J.J.     16. 

For  reversal — None. 


MANCHESTER  BUILDING  AND  LOAN  ASSOCIATION.  DE- 
FENDANT IN  ERROR,  V.  JAMES  SHUART,  JOHN  R.  LEE, 
WILLIAM  T.  GUTHERSON,  JOHN  J.  POST  AND  WIL- 
LIAM H.  ROGERS,  PLAINTIFFS  IN  ERROR. 

Submitted  July  9,  1906— Decided  March  4,  1907. 

In  case  of  an  absolute  guaranty,  mere  delay  to  require  payment,  with- 
out any  binding  contract  extending  the  time  for  payment,  and 
without  fraud,  will  not  discharge  the  surety. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  William  B,  Gourley, 

For  the  defendant  in  error,  Jacob  W,  De  Yoe  and  Michael 
Dunn. 
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The  opinion  of  the  court  was  delivered  by 

Tbenchaed,  J.  This  writ  of  error  brings  under  review  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant  in 
error,  the  plaintiff  below. 

The  action  was  brought  by  the  Manchester  Building  and 
Loan  Association  against  James  Shuart,  John  R.  Lee,  William 
T.  Gutherson,  John  J.  Post  and  William  H.  Rogers  to  recover 
the  amount  alleged  to  be  due  under  the  terms  and  conditions 
of  a  certain  agreement  of  guaranty  under  seal,  made,  executed 
and  delivered  by  the  defendants  below  to  the  plaintiff  below, 
bearing  date  November  13th,  1900. 

At  the  trial  at  the  Passaic  Circuit  it  appeared  that  the 
Squaw  Lake  Ice  Company  borrowed  from  the  Manchester 
Building  and  Loan  Association  the  sum  of  $18,000,  secured  by 
a  mortgage.  The  defendants  agreed  by  the  contract  of 
guaranty  tliat,  if  the  Squaw  Lake  Ice  Company  should  de- 
fault in  its  payments  on  the  mortgage,  thereby  necessitating 
foreclosure,  that  they  would  pay  the  full  amount  due,  to- 
gether with  all  costs  incurred  by  the  foreclosure;  and  the 
Manchester  Building  and  Ijoan  Association  agreed  on  its  part 
that,  upon  such  payment,  it  would  convey  the  property  to  the 
defendants.  The  ice  company  defaulted  in  its  pajrments,  a 
foreclosure  followed,  the  property  was  bought  in  by  the  build- 
ing and  loan  association,  a  deed  was  tendered  to  the  defend- 
ants, and  demand  was  made  that  they  comply  with  their 
guaranty.  Upon  failure  to  comply  with  the  demand,  suit  was 
brought. 

Mr.  Justice  Pitney,  before  whom  the  issue  was  tried,  re- 
fused a  motion  to  nonsuit,  and  at  the  close  of  the  evidence  di- 
rected a  verdict  for  the  plaintiff  for  the  sum  of  $18,561.66. 
Exceptions  were  duly  taken  and  allowed,  and  the  assignments 
of  error  present  the  question  of  the  propriety  of  these  rulings 
by  the  trial  justice. 

Substantially  all  of  the  questions  raised  by  the  assignments 
of  error  can  be  considered  under  the  assignments  which  chal- 
lenge the  correctness  of  the  refusal  of  the  trial  justice  to  non- 
suit the  plaintiff. 

The  motion  to  nonsuit  was  put  upon  the  ground  that  the 
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plaintiff  had  neglected  to  foreclose  its  mortgage  with  reason- 
able speed. 

As  we  understand  the  position  of  the  defendants,  they  con- 
tend that  the  building  and  loan  association  neglected  to  fore- 
close their  mortgage  with  reasonable  speed,  and  at  a  time 
when  the  Squaw  Lake  Ice  Company  was  solvent,  and  that,  for 
this  reason,  liability  under  the  guaranty  ceased. 

We  think  this  contention  cannot  prevail. 

The  agreement  under  which  the  suit  was  brought  must  be 
regarded,  as  it  was  regarded  by  the  trial  justice,  as  an  absolute 
guaranty  of  payment.  Hoey  v.  Jarman,  10  Vroom  523;  S. 
C,  on  error,  11  Id.  379;  Wilkinson-Oaddis  Co,  v.  Van  Riper, 
24  Id,  394;  Roberts  v.  Riddell,  79  Pa,  SL  468. 

In  case  of  an  absolute  guaranty-  mere  delay  to  require  pay- 
ment, without  any  binding  contract  extending  the  time  for 
payment,  and  without  fraud,  will  not  discharge  the  surety. 
Wooley  v.  Sergeant,  3  Hal,  262 ;  Piniard  v.  Davis,  1  Zah.  632 ; 
Hoey  v.  Jarman,  supra;  S.  C,  on  error,  supra;  Wilkinson' 
Qaddis  Co,  v.  Van  Riper,  supra;  Pleasant ville  Loan  Society 
V.  Moore,  41  Vroom  306;  Grier  v.  Flitcraft,  12  Dick.  Ch. 
Rep,  556. 

Reviewing  the  testimony,  we  find  no  evidence  of  any  bind- 
ing contract  extending  the  time  for  payment,  and  no  evidence 
of  fraud,  and  we  think,  therefore,  that  the  trial  justice  was 
right  in  applying  the  rule  stated. 

We  have  examined  with  care  the  amounts  which  the  tiial 
justice  stated  should  enter  into  the  sum  for  which  the  verdict 
should  be  rendered,  and  find  no  error  therein. 

The  result  is  that  the  judgment  below  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Garretsox,  Hendrickson,  Sway^e,  Reed, 
Trenchard,  Booert,  Vroom,  Green,  Gray,  Dill,  J.J.     14. 

For  reversal — Xone. 
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Precodnick  v.  Lehigh  Valley  Railroad  Co.         74  N.  J.  L. 


PAULINE  PRECODNICK,  ADMINISTRATRIX,  &c.,  OF  SAM- 
UEL PRECODNICK,  DECEASED,  PLAINTIFF  IN  ERROR, 
V.  LEHIGH  VALLEY  RAILROAD  COMPANY  OF  NEW 
JERSEY,  DEFENDANT  IN  ERROR. 

Argued  July  11,  1906— -Decided  March  4,  1907. 

The  plaintiff's  intestate  was  a  track  laborer  in  the  employ  of  the  de- 
fendant. While  it  was  shown  that  it  was  part  of  the  system 
under  which  the  men  worked  together  as  a  gang  upon  the  tracks 
that  the  foreman  should  warn  them  of  approaching  danger,  yet  it 
appeared  that  it  was  the  custom  that  when  one  was  working 
alone,  and  separated  from  the  rest  of  the  gang,  he  should  look  out 
for  his  own  safety.  Deceased  had  been  sent  to  a  point  to  work 
three  hundred  and  twenty-five  feet  from  the  other  men.  He  was 
inin  down  by  a  train  and  killed.  Held,  that  the  defendant  owed 
no  duty  to  the  deceased,  while  so  working,  of  giving  him  warn- 
ing. The  risk  was  an  obvious  one,  and  assumed  by  deceased  as 
one  of  his  employment. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Herbert  Clark  Gilson. 

For  the  defendant  in  error,  Collins  &  Corbin, 

The  opinion  of  the  court  was  delivered  by     . 

Vroom,  J.  The  plaintiff's  intestate  was  employed  by  the  de- 
fendant as  a  track  repairer  and  was  a  member  of  a  gang  of  ten 
or  twelve  men  who  were  working  on  the  east  side  of  a  highway 
bridge  near  Park  View,  N.  J.  During  the  morning  of  the  ac- 
cident Precodnick  h^d  been  sent  by  the  foreman  to  a  point  on 
the  west  side  of  the  bridge,  two  hundred  and  twenty-five  feet 
west  therefrom,  to  assist  a  signal  and  repairman  there.  The 
bridge  was  one  hundred  feet  wide. 

The  train  that  ran  down  the  deceased  had  passed  over  the 
track  on  which  the  men  were  working  some  ten  minutes  before 
ihc  accident ;  it  was  going  east  on  the  eastbound  freight  track. 
A  passenger  train  was  following  it,  so  it  pulled  clear  on  the 
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switch  and  allowed  the  passenger  train  to  pass.  After  stopping 
for  ten  minutes,  the  conductor  of  the  freight  inquired  of  the 
foreman  of  the  gang  if  it  was  all  right  to  come  back,  and  on 
being  informed  that  it  was,  he  then  gave  the  signal  for  the 
train  to  come  back,  and  the  engineer  blew  three  long  whistle?, 
a  reply  to  the  conductor  that  he  saw  the  signal.  The  train 
was  backing  and  was  going  from  six  to  eight  miles  an  hour 
when  it  got  to  the  bridge.  It  passed  the  foreman  and  other 
men  on  the  easterly  side  of  the  bridge,  and  when  the  caboose 
got  to  the  bridge  the  conductor  and  foreman  saw  the  deceased 
in  the  center  of  the  track  between  the  rails,  and  they  and  the 
other  men  tried  to  give  him  warning.  He  was  standing  on  the 
eastbound  track  with  his  back  to  the  approaching  train,  while 
a  train  going  west  on  the  adjoining  track  had  passed  the  back- 
ing train.  The  deceased  took  no  notice  of  the  warnings  given 
to  him  by  the  conductor  and  the  men  working  on  the  east 
side  of  the  bridge,  and  probably  he  did  not  hear  them,  owing 
to  the  noise  made  by  the  other  train  on  the  westbound  track. 
He  was  struck  by  the  backing  train  and  killed. 

It  further  appeared  in  the  case  that  it  was  the  custom,  when 
a  man  is  separated  from  the  gang  he  is  working  with  and  sent 
out  by  himself,  that  he  is  supposed  to  look  out  for  his  own 
safety. 

At  the  close  of  the  plaintiff's  case  a  motion  to  nonsuit  was 
made  and  refused  by  the  trial  judge,  but  at  the  close  of  the 
case  a  motion  was  made  for  the  direction  of  a  verdict  for  the 
defendant  upon  the  ground  that  it  then  appeared  affirmatively 
that  there  was  no  negligence  on  the  part  of  the  defendant,  and 
that  the  deceased  had  assumed  the  risks  and  was  guilty  of  con- 
tributory negligence.  This  motion  was  granted  upon  the 
groimd  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant. 

The  contention  on  the  part  of  the  plaintiff  was  that  the  duty 
of  the  defendant  to  the  deceased,  in  the  exercise  of  reasonable 
care  to  secure  the  safety  of  the  deceased,  required  that  it  give  a 
careful,  timely  and  adequate  warning  of  the  approach  of  trains 
in  order  that  the  dangers  necessarily  incident  to  the  employ- 
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ment  might  not  be  increaeed,  and  that  the  deceased  did  not 
assume  as  a  risk  of  his  employment  negligence  on  the  part  of 
the  defendant  in  securing  his  safety  by  adopting  and  maintain- 
ing a  safe  system  of  warning  of  the  approach  of  trains. 

In  support  of  these  propositions  reliance  was  had  upon  the 
case  of  D'Agostino  v.  Pennsylvania  Railroad  Co.,  43  Vroom 
358.  There  the  Supreme  Court  held  that  it  was  the  duty  of 
the  railroad  company  to  give  warning  of  the  approach  of 
trains,  and  that  the  proofs  showed  that  the  custom  of  the  com- 
pany was  to  give  such  warning,  and  that  the  men  relied  upon 
such  warning  being  given.  It  also  appeared  that  the  foreman 
left  the  work — agoing  on  some  temporary  duty — leaving  the 
men  unprotected  and  without  cautioning  D'Agostino  to  lo«:>k 
out  for  himself.  This  carelessness,  which  resulted  in  the  death 
of  D'Agostino,  was  held  to  be  the  carelessness  of  the  company. 

The  same  custom  or  system  as  to  warning  existed  in  the 
present  case,  and  if  plaintiff's  intestate  had  been  working  with 
the  gang,  under  the  immediate  direction  of  the  foreman,  he 
would  have  had  the  right  to  expect  warning  of  approaching 
danger,  and  the  failure  to  give  it  by  reason  of  the  negligence 
of  the  foreman  would  have  been  the  negligence  of  the  com- 
pany, for  which  it  would  have  been  liable.  The  proofs,  how- 
ever, disclosed  that  he  was  not  so  working.  He  had  been  sent 
away  from  the  rest  of  the  gang  and  was  at  work  three  hundred 
f^nd  twenty-five  feet  from  them,  and  was  out  of  the  hearing 
of  the  foreman's  voice  in  case  of  noise  created  by  passing 
trains.  It  must  have  been  manifest  to  him  that  working  there 
he  could  not  rely  upon  the  customary  warning  of  danger  from 
approaching  trains,  and  it  would  be  incumbent  upon  him  to 
look  out  for  his  own  safety.  It  cannot  be  contended  that  it 
was  the  duty  of  the  foreman  to  leave  the  rest  of  the  gang  and 
go  with  him,  with  the  view  of  notifying  him  of  approaching 
danger,  or  that  there  was  a  duty  resting  upon  the  company 
to  send  someone,  other  than  the  foreman,  with  him  to  warn 
him.  In  my  judgment  the  risk  at  that  place  clearly  became  an 
obvious  one  and  must  be  held  to  have  been  assumed  by  the 
deceased  as  one  of  his  employment,  and  this  is  the  more  ap- 
parent when,  by  the  uncontradicted  proof  in  the  case,  it  was 
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shown  that  it  was  the  custom  that  when  a  man  was  sent  out  hy 
himself  he  was  supposed  to  watch  out  for  his  own  safety.  De- 
ceased therefore  liad  "no  right  to  expect  the  warning  before  the 
danger  became  actual/'  as  in  the  D'Agostino  case. 

This  case  is  also  distinguishable  from  that  of  Albanese  v. 
Central  Railroad  Co.,  41  Vroom  241.  There  the  plaintiflE's 
intestate  was  working  on  a  railroad  track  in  such  a  position 
as  prevented  his  seeing  an  approaching  train,  and  the  engineer 
of  the  train,  having  the  workman  in  sight,  failed  to  sound  a 
warning  and  ran  hiin  down.  This  court  said  that  "the  fact 
there  was  no  custom  to  give  signals  and  that  no  instructions 
were  issued  to  workmen  about  the  approach  of  trains  may  have 
resulted  from  a  belief  that,  ordinarily,  the  workmen  were  ex- 
posed to  no  danger  which,  with  reasonable  care,  they  could  not 
avoid,  that  ordinarily  they  would  ^look  out  for  themselves,'  but 
it  surely  would  not  induce  a  workman  to  expect  that,  if  he  were 
actually  working  on  the  track  in  such  a  position  as  prevented 
his  seeing  an  approaching  train,  the  engineer  of  the  train, 
having  the  workman  in  sight,  would  fail  to  sound  a  warning 
or  run  him  down.  Such  exceptional  conditions  required, 
and  therefore  justified,  the  expectation  of  an  audible  signal, 
whether  signals  were  customarily  given  or  not."  It  cannot  be 
contended  that  in  the  case  under  consideration  the  deceased 
was  working  in  such  a  position  as  to  prevent  his  seeing  the 
approaching  train.  True,  he  was  working  with  his  back  to  the 
train,  yet  could  have  seen  the  train  had  he  looked.  He  knew 
he  was  in  a  place  of  danger,  and  ordinary  caution  should 
have  impelled  him  from  time  to  time  to  make  observations, 
not  only  in  front,  but  to  the  rear,  in  order  to  guard  against 
any  possible  risk  from  trains  approaching  from  either  di- 
rection. 

The  train  was  a  long  one  and  was  backing,  and  deceased 
was  not  in  sight  of  the  engineer,  as  was  the  workman  in  the 
Albanese  case.  The  usual  signal  for  backing — three  long 
whistles — had  been  given  when  the  train  began  to  move,  and 
every  effort  was  made  to  warn  deceased  as  it  neared  the  place 
where  he  was  working,  wlien  it  was  seen  he  did  not  notice  its 
approach;   but  the  cries  of  the  men  calling  to  him  were  evi- 
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dently  drowned  by  the  noise  of  a  passing  train.  It  was  neces- 
sary for  the  train  to  back  in  the  course  of  its  operation,  and 
I  find  in  the  case  no  proof  of  the  want  of  any  reasonable  care 
on  the  part  of  the  employes  of  the  defendant  company.  There 
exist  no  exceptional  conditions  which  bring  this  case  within 
the  ruling  of  Alhatiese  v.  Central  Railroad  Co.,  supra. 

The  case  was  tried  before  the  same  learned  justice  who  wrote 
the  opinion  in  the  Albanese  case,  and  the  facts  justify  the 
distinction  made  by  him  between  the  two  cases.  I  find  nothing 
calling  for  the  submission  of  the  case  to  the  jury,  and  agree 
with  the  direction  of  a  verdict  upon  the  ground  that  there  was 
no  evidence  of  negligence  on  the  part  of  the  defendant. 

The  judgment  below  is  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Hendrickson,  Swayze,  Reed,  Yroom,  Green,  Gray, 
J.J.    9. 

For  reversal — Fort,  Trenchard,  Bogert,  Vredenburgh, 
J.J.     4. 


PETER  G.  POLHEMUS,  PLAINTIFF,  ALSO  DEFENDANT  IN 
ERROR,  V.  PRUDENTIAL  REALTY  CORPORATION  AND 
RICHARD  J.  DEUTZ,  DEFENDANTS,  THE  LATTER, 
PLAINTIFF  IN  ERROR. 

Submitted  July  9,  1906— Decided  March  4,  1907. 

L  A  promissory  note  has  no  legal  inception  or  valid  existence  until 
it  has  been  delivered.  When,  however,  it  passes  into  the  hands 
of  a  bona  fide  holder  for  value  before  maturity,  it  becomes  a  chose 
in  action,  and  the  reciprocal  risifhts  and  duties  of  the  parties  to  it 
are  fixed.  Delivery  is,  normally,  to  be  in  accordance  with  the 
purpose  and  intent  of  the  parties  to  a  note,  but  this  is  subject 
to  exceptions,  of  which  one  obtains  when  the  departure  from  the 
intent  of  the  parties  is  one  of  mode  only. 

2.  A  promissory  note  may  be  the  subject  of  valid  transfer  and  de- 
livery by  way  of  pledge  or  collateral  security. 
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3.  A  party  to  a  note  who  has  himself  received  no  value  may  never- 
theless become  liable  to  a  holder  for  value,  the  holder  having 
incurred  a  detriment  on  the  faith  of  such  party's  name.  When 
there  are  several  parties  to  a  note,  who  have  become  such  for  the 
benefit  of  another,  their  status,  not  only  as  to  the  holder  for 
value,  but  titter  sese,  is,  in  the  absence  of  relevant  proof  to  the 
contrary,  that  which  is  shown  by  the  paper  upon  which  they 
have  placed  their  names. 

4.  A  creditor  holding  commercial  paper  as  a  pledge  or  collateral 
security  may  bring  either  an  action  to  enforce  the  principal  debt, 
or  one  to  collect  the  pledged  paper,  at  pleasure. 

5.  A  person  other  than  the  real  debtor,  but  in  somewise  liable  for 
the  debt,  may  pay  the  debt  to  the  creditor,  and  is  thereupon  enti- 
tled to  subrogation  to  the  rights  of  the  creditor  in  any  pledge  or 
collateral  security  held  by  him.  When  two  or  more  persons  are 
thus  liable  in  succession,  they  will  enjoy  the  right  of  subrogation 
successively,  according  to  their  contractual  relations.  The  right 
of  subrogation  itself  not  being  in  question,  the  right  of  realizing 
the  value  of  the  subject-matter  may,  on  proper  occasion,  be  within 
the  cognizance  of  a  court  of  law. 

6.  When  a  person  who  has  endorsed  a  note  and  parted  with  it,  again 
comes  into  possession  of  it  in  a  bona  fide  manner,  he  may  strike 
out  his  own  and  subsequent  endorsements,  and  sue  the  prior  par- 
ties upon  the  note. 

7.  A  plaintiff  who  has  made  a  prima  facie  case  within  the  scope  of 
the  foregoing  principles  has  shown  in  himself  a  right  of  action 
which  entitles  him  to  go  to  the  jury.  A  nonsuit  is  then  rightly 
refused. 

8.  When  a  defendant  has  put  in  a  plea  denying  the  truth  of  the 
plaintiff's  declaration,  but  wholly  abstains  from  supporting  his 
plea  by  evidence,  virtually  resting  his  case  on  the  evidence  of  the 
plaintiff,  the  prima  facie  evidence  of  the  plaintiff  not  merely  enti- 
tles him  to  go  to  the  jury,  but,  in  the  absence  of  all  discrediting 
circumstances,  becomes  decisive  of  the  issue.  In  such  a  case  a 
direction  of  a  verdict  for  the  plaintiff  is  not  erroneous. 


On  error  to  the  Supreme  Court. 

This  was  an  action  ex  contractu  begun  in  the  Supreme 
Court  by  the  defendant  in  error,  Peter  G.  Polhemus,  against 
the  plaintiff  in  error,  Richard  J.  Deutz,  impleaded  with  the 
Prudential  Realty  Corporation. 

The  declaration  was  in  the  form  prescribed  by  the  Practice 
act  of  1903  (Pamph.  L,,  p,  542,  §  30),  and  the  notice  annexed 
to  the  declaration  contained  a  copy  of  the  promissory  note 
and  the  endorsements  thereof,  as  follows : 
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"$2,000.  New  Brunswick,  N.  J.,  Mar.  28th,  1904. 

"Three  months  after  date,  we  promise  to  pay  to  the  order 
of  Prudential  Realty  Corporation  two  thousand  dollars,  at 
National  Bank  of  N.  J.,  New  Brunswick,  N.  J.,  value  re- 
ceived. Prudential  Realty  Corporation. 

"R.  J.  Deutz,  President 
"B.  H.  Clickner,  Treasurer.'* 

[Endorsed.] 
"Prudential  Realty  Corporation. 
"R.  J.  Deutz,  President 
"B.  H.  Clickneb,  Treasurer. 
"R.  J.  Deutz. 
"P.  G.  Polhemus." 

The  defendant  corporation  suffered  judgment  by  default  to 
be  entered,  but  the  defendant  Deutz  interposed  a  plea  of  the 
general  issue. 

The  issue  joined  was  tried  at  the  Somerset  Circuit,  before 
Mr.  Justice  Garretson  and  a  jury. 

At  the  trial  evidence  was  adduced  on  the  part  of  the 
plaintiff  which  exhibited  a  state  of  facts  as  follows : 

The  Prudential  Realty  Corporation,  in  the  winter  or  early 
spring  of  1904,  was  in  need  of  ready  money  for  the  payment 
of  outstanding  obligations,  and,  for  the  purpose  of  raising  the 
money,  made  and  endorsed,  by  its  official  agents,  the  promis- 
Fory  note  for  $2,000  set  out  in  the  notice  annexed  to  the 
declaration,  and  delivered  the  same  to  Richard  J.  Deutz  and 
Peter  G.  Polhemus,  the  former  of  whom  was  a  shareholder  in 
the  corporation  and  the  president  thereof,  and  the  latter  was 
a  shareholder,  and  was  or  had  been  a  director.  The  note 
remained  in  the  hands  of  Deutz  and  Polhemus  until  April 
4th,  1904,  when,  to  carry  out  tha  purpose  for  which  the  note 
was  made  and  endorsed  by  the  corporation,  they  borrowed  the 
sum  of  $2,000  from  the  Trenton  Trust  and  Safe  Deposit  Com- 
pany upon  a  note,  made  and  endorsed  by  themselves,  which 
was,  in  part,  in  the  form  following: 
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"Trenton,  N.  J.,  April  4th,  1904. 
"On  June  1st,  1904,  for  value  received,  we  jointly  and  sev- 
erally promise  to  pay  to  the  order  of  ourselves  two  thousand 
dollars,  having  deposited  as  collateral  security  for  the  pay- 
ment of  this  *  *  *  a  note  of  the  Prudential  Eealty  Corpo- 
ration, dated  March  28th,  1904,  payable  to  the  order  of  the 
Prudential  Realty  Corporation,  for  $2,000,  endorsed  by  Rich- 
ard J.  Deutz  and  P.  6.  Polhemus." 

And  at  the  same  time  they  endorsed  the  corporation  note 
in  the  order  and  manner  set  forth  in  the  notice  above  men- 
tioned, and  delivered  the  same  note  to  the  trust  and  safe  de- 
posit company  as  a  collateral  security  for  the  repayment  of 
the  money  borrowed. 

The  joint  and  several  note  of  Deutz  and  Polhemus  fell  due 
on  June  1st,  1904,  about  four  weeks  before  the  corporation 
note  became  payable,  and  was  not  paid  at  its  maturity,  where- 
upon an  action  upon  it  was  begun  by  the  trust  and  safe 
deposit  company  for  the  recovery  of  the  money  loaned. 
Pending  that  action  the  corporation  note  fell  due,  was  pre- 
sented for  payment  at  the  National  Bank  of  New  Jersey,  and 
was  dishonored,  of  which  dishonor  notice  appears  to  have  been 
given.  Before  judgment  was  recovered  by  the  trust  and  safe 
deposit  company,  Polhemus  went  to  the  company  and  repaid 
the  borrowed  money  ($2,000),  and  thereupon  he  received  and 
became  possessed  of  both  the  joint  and  several  note  and  the 
corporation  note  which  had  been  given  to  the  company  as  col- 
lateral security.  No  part  of  the  money  thus  paid  out  by 
Polhemus  had,  up  to  the  time  of  the  trial,  been  repaid  to  him 
by  any  person  whomsoever. 

At  the  close  of  the  plaintiff^s  case,  a  motion  for  a  nonsuit, 
on  the  ground  that  the  plaintiff  had  shown  no  right  of  action 
in  himself  upon  the  corporation  note,  was  made  on  behalf  of 
the  defendant  Deutz.  This  motion  being  denied,  the  defend- 
ant prayed  an  exception,  which  was  signed  and  sealed.  The 
defendant  wholly  abstained  from  offering  any  evidence  in 
support  of  his  plea,  and  the  case  went  to  the  jury  on  a  very 
brief  charge  by  the  presiding  justice  that,  no  defence  having 
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been  made  out  in  law,  a  verdict  should  be  found  for  the 
plaintiflF  for  the  sum  due  upon  the  note.  To  this  instruction 
an  exception  was  also  prayed  and  sealed. 

A  verdict  having  been  found  in  accordance  with  the  in- 
struction, judgment  was  entered  for  the  plaintiff,  and  to  re- 
view the  same,  a  writ  of  error  was  sued  out  by  the  defendant. 
He  assigns  as  error  that  the  court  refused  to  nonsuit  the 
plaintiff  upon  the  conclusion  of  the  plaintiff's  testimony,  and 
that  the  court  directed  the  jury  to  render  a  verdict  for  the 
plaintiff. 

For  the  plaintiff  in  error,  Edwin  Robert  Walker. 

When  the  collateral  note  was  surrendered  by  the  Trenton 
Trust  and  Safe  Deposit  Company  to  Polhemus,  the  plaintiff 
below,  he  again  held  it  for  himself  and  Deutz,  in  the  same 
character  as  before  its  pledge,  namely,  as  trustees  for  the 
corporation.  He  had  paid  no  money  upon  it,  and,  as  between 
himself  and  Deutz,  no  right  of  action  had  arisen  upon  it. 

The  ruling  and  direction  of  the  court  below  were  inaccurate 
and  illegal,  the  facts  in  evidence  being  considered,  and  Pol- 
hemus should  have  been  driven  to  an  action  against  Deutz  for 
a  contribution  only  upon  the  joint  note  which,  by  the  action 
of  the  trust  and  safe  deposit  company,  he  was  actually  com- 
pelled to  pay.  Having  mistaken  his  remedy,  the  present 
action  upon  the  collateral  note  must  fail. 

For  the  defendant  in  error,  Scott  Scammell. 

The  opinion  of  the  court  (the  foregoing  statement  having 
been  made)  was  delivered  by 

Green,  J.  By  way  of  introduction,  it  should  be  remarked 
that  the  counsel  of  the  defendant  in  error  objects  to  both  of 
ihe  assignments ;  that  they  lack  definiteness  in  pointing  out 
the  grounds  of  error.  It  may  be  that  if  the  arguments  of  the 
plaintiff  in  error  seemed  to  us  of  compelling  force,  we  would 
be  obliged  to  inquire  whether  he  had,  as  a  matter  of  practice, 
secured  a  firm  foundation  whereon  his  arguments  might  rest. 
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l)ut  as  our  consideration  of  the  case  leads  us  to  deny  any  such 
force  to  the  arguments,  the  preliminary  inquiry  is  needless. 

The  questions  now  to  be  solved  are  two,  to  wit,  Had  the 
plaintiff  below,  when  he  rested,  shown  in  himself  a  right  of 
action  which  entitled  him  to  go  to  the  jury?  and.  When  the 
defendant  below  al)8tain8d  from  offering  any  evidence  in  sup- 
port of  his  plea,  had  the  plaintiff  already  proved  such  facts  as 
warranted  the  direction  of  a  verdict  in  his  favor  ? 

I.  Firstly.  Had  the  plaintiff  below,  when  he  rested,  shown 
in  himself  a  right  of  action  which  entitled  him  to  go  to  the 
jury?  In  answering  this  question  several  legal  principles 
must  have  their  proper  application. 

(1)  A  promissory  note  has  no  legal  inception  or  valid  exist- 
ence until  it  has  been  delivered.  So  long  as  it  remains  in  the 
hands  of  the  maker  or  his  agent  it  is  inoperative.  See  Norton 
Bills  &  N,  {Sd  ed.)  67,  136;  Rand,  Com,  Pap.  (2d  ed,), 
§§  216,  222,  689;  Dan.  Neg.  Inst.  {5th  ed.),  §  63;  Brind  v. 
Hampshire  (1836),  1  Mees.  <&  W.  366;  Marvin  v.  McCullum 
(1822),  2(i  Johns.  (N.  Y.)  288,  289;  Gale  v.  Miller  (1874), 
54  A^  Y.  536,  538;  Crowell  v.  Osborne  (1881),  14  Vroom  335, 
337;  Messmore  v.  Meyer  (1893),  27  Id.  31,  33.  When,  how- 
ever, the  note  passes  into  the  hands  of  a  bona  fide  holder  for 
value  before  maturity,  it  becomes  a  chose  in  action,  and  the 
reciprocal  rights  and  duties  of  the  parties  to  it  are  fixed.  See 
Norton  Bills  &  N.  136;  Rand.  Com.  Pap.,  §  224;  Chapman 
V.  Cottrell  (1865),  13  W.  R.  843;  McCutchen  v.  Kennedy 
(1858),  3  Butcher  230,  236,  238,  arguendo;  Duncan,  Sher- 
man &  Co.  V.  Oilhert  (1862),  5  Id.  521,  523;  Foley  v. 
Emerald  Brewing  Co.  (1898),  32  Vroom  428,  429.  .  It  is  to 
be  observed  that,  for  the  protection  of  persons  liable,  delivery 
is,  normally,  to  be  in  accordance  with  the  purpose  and  intent 
of  the  parties  to  a  note.  Nevertheless,  such  a  rule  is  subject 
to  exceptions  for  the  protection  of  bona  fide  holders  for  value. 
One  of  such  exceptions  was  lately  admitted  in  this  court  in  the 
case  of  Mechanics  Bank  v.  Chardavoyne  (1903),  40  Id.  256, 
258.  Another  exception  obtains  where  the  departure  from  the 
intent  of  the  parties  is  one  of  mode  only  and  affects  no  sub- 
stantial right.     In  Jackson  v.  First  National  Bank  (1880), 


Digitized  by  VjOOQIC 


676    COUET  OF  ERRORS  AND  APPEALS. 

Polhemos  v.  Prudential  Realty  Corporation.       7^  N,  J.  L. 

13  Id.  177,  179,  following  Duncan,  Sherman  &  Co.  v.  Gilbert, 
supra,  this  court  held  that  "when  a  note  was  made  for  the 
general  purpose  of  accommodating  the  payee,  the  particular 
mode  in  which  it  was  made  to  subserve  that  end  was  of  no 
account  to  the  maker.  Whether  the  payee  raised  the  money 
upon  it — which  was  the  use  indicated  at  the  time — and  with 
the  money  paid  off  an  old  debt,  or,  without  the  circuity  of  a 
new  loan,  applied  the  note  directly  to  the  satisfaction  or  se- 
curing of  the  old  debt,  would  be  of  no  consequence  to  the  de- 
fendant. He  lost  no  right  by  such  diversion  of  the  paper ;  nor 
was  he  subjected  to  any  additional  risk." 

(2)  A  promissory  note  may  be  the  subject  of  valid  transfer 
and  delivery  by  way  of  pledge  or  collateral  security.  See 
Rand.  Com.  Pap.  {2ded.),%  794;  Jones  Pledg.  {2d  ed.),  §§ 
80,  89;  Coleb.  Coll.  Sec.  {2d  ed.),  §§  2,  3;  Rogers  et  al.  v. 
Sipley  et  al.  (1871),  6  Vroom  86.  In  Duncan,  Sherman  <£  Co. 
V.  Gilbert  (1862),  5  Dutcher  [133],  521,  626,  529,  630,  two 
promissory  notes  had  been  given  without  consideration  by 
Gilbert  to  Rowland  with  the  understanding  that  they  were  to 
be  discounted  at  a  certain  bank  for  the  latter's  benefit,  Gilbert 
having  no  personal  concern  in  the  manner  in  which  the  money 
obtained  by  the  discount  should  be  used.  Rowland,  however, 
deposited  the  notes  with  Ihincan,  Sherman  &  Co.  as  collateral 
security  for  the  issue  to  himself  of  a  foreign  letter  of  credit. 
On  an  action  brought  by  the  bankers  against  Gilbert,  the 
maker,  it  was  held  in  this  court  that  the  liability  incurred  in 
issuing  the  letter  of  credit  was  a  sufficient  consideration  for  the 
note  in  their  hands,  and  that,  under  the  evidence  and  the  in- 
struction of  the  judge  at  the  trial,  there  was  no  error  in  a  re- 
covery of  the  face  of  the  notes. 

(3)  A  party  to  a  note  who  has  received  no  value  himself 
may,  nevertheless,  become  liable  to  a  holder  for  value.  See 
2  Pars.  Bills  £  N.27;  Rand.  Com.  Pap.,  §§  472,  692;  Dan. 
Neg.  Inst.  {5th  ed.),^  790.  This  principle  is  applicable  alike 
to  the  maker  and  endorser  of  a  note  by  way  of  accommodation. 
So,  also,  an  agent  may  by  his  express  undertaking  become 
liable,  as  well  as  the  principal,  to  third  persons.  See  1  Am. 
Lead.  Cos.  {H.  &  Tf.)*635;  Story  Ag.  {Sth  ed.)y  §§  155,  157, 
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269.  In  Chaddock  v.  Vanness  (1871),  6  Vroom  517,  519^  528, 
Chaddo^k,  by  Jiis  irregular  endorsement  was,  under  the  proofs, 
held  liable  as  a  joint  and  several  maker,  although  no  value  had 
been  received  by  him.  In  like  manner,  in  Foley  v.  Emerald 
Breiving  Co.  (1898),  32  Jd.  428,  429,  Foley  would  have  been 
held  liable  as  an  endorser  had  it  not  been  for  lack  of  demand 
and  notice.  In  legal  theory,  the  holder  of  the  note,  in  such 
cases,  has  parted  with  property  or  rights  on  the  faith  and 
credit  of  the  party's  name,  and  therefore  the  latter  is  answer- 
able. Seellayden  v.  Weldon  (1881),  14  Id.  128,  130.  When 
there  are  several  parties  to  a  bill  or  note  who  have  become  such 
for  the  benefit  of  another,  their  status,  not  only  as  to  the  holder 
for  value  but  inter  sese,  is,  in  the  absence  of  relevant  proof 
to  the  contrary,  that  which  is  shown  by  the  paper  upon  which 
they  have  placed  their  names.  See  Rand.  Com.  Pap.,  §  473 ; 
Dan.  Neg.  Inst.,  %  703  (8);  Hill  v.  'Buchanan  (1904),  42 
Vroom  301,  302;  Coolidge  v.  Wiggin  (1873),  62  Me.  568, 
572;  McOurk  v.  Huggett  (1885),  56  Mich.  187,  189;  also, 
Laubach  v.  Pursell  (1872),  6  Vroom  434,  435;  McDonald  v. 
Magruder  (1830),  28  U.  S.  470,  474,  477.  Of  two  cases  to 
the  contrary,  MacDonald  v.  Whitfield  (1883),  L.  R.,  8  App. 
Cos.  733,  744,  746,  turned  upon  a  prior  mutual  agreement 
among  the  endorsers,  and  Atwater  v.  Farthing  (1896),  118 
N.  C.  388,  has  confessedly  no  extraterritorial  importance. 

(4)  A  creditor,  holding  a  pledge  or  collateral  security,  may,, 
upon  default,  pursue  any  or  all  of  his  remedies  at  pleasure, 
whether  by  bringing  an  action  on  the  principal  contract  or  by 
proceeding  to  realize  the  value  of  the  pledge  or  security.  See 
Jones  Pledg.  (2d  ed.),  §§  589,  663,  720;  Coleb.  Coll.  Sec.  (U 
ed.)y  §  113.  If  the  pledge  or  collateral  security  be  commercial 
paper,  the  holder  may  bring  either  an  action  to  enforce  the 
principal  debt  or  one  to  collect  the  pledged  paper.  See  Jones 
Pledg.,  §§  664,  681;  Rand.  Com.  Pap.,  §  796;  Brick  ads. 
Freehold  National  Banking  Co.  (1875),  8  Vroom  307,  308^ 
Paine  v.  Furnas  (1875),  117  Mass.  308. 

(5)  A  person  other  than  the  real  debtor,  but  in  somewise 
liable  for  the  debt,  may  pay  such  debt  to  the  creditor,  and  ij^ 
thereupon  entitled  to  subrogation  to  the  rights  of  the  creditor 

Vol.  xlv.  37 
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in  any  pledge  or  collateral  security  held  by  the  latter  for  the 
payment  of  the  debt.  See  Sheld,  Subr.  (2d  ed.),  §  11 ;  Harr. 
Suhr.,  §§  1,  3;  Wilson  v.  Brown  (1861),  2  Beas.  277,  278; 
liick  V.  Black  (1864),  2  C.  E.  Or.  189,  195;  Philadelphia 
and  Reading  Railroad  Co.  v.  Little  (1886),  14  Stew.  Eq.  519, 
529.  When  two  or  more  persons  are  thus  liable  for  the  debt 
of  another,  in  succession,  they  will  enjoy  the  right  of  subro- 
gation successively,  according  to  their  contractual  relations. 
♦See  Harr.  Subr.,  §§  381,  387;  Thompson,  Administrator,  v. 
Taylor  (1878),  12  R.  I.  109,  110,  112.  When  the  very  right 
of  subrogation  is  in  question,  it  may  be  that  the  remedy  is  in 
equity,  but  when  the  right  of  subrogation  itself  is  practically 
conceded,  and  there  remains  to  be  enforced  only  the  right  of 
realizing  the  value  of  the  subject-matter,  such  right  may,  on 
proper  occasion,  be  within  the  cognizance  of  a  court  of  law. 
8ee  Sheld.  Subr.  (2rf  ed.),  §  1 ;  Sussex  County  Insurance  Co. 
V.  Woodruff  (1857),  2  Butcher  541,  555,  559;  Panilin  v. 
Kaighn  (1861),  5  JeZ.  480. 

(6)  When  a  person  who  has  endorsed  a  note  and  parted 
with  it  again  comes  into  possession  of  it  in  a  bona  fide  man- 
ner, he  may  strike  out  his  own  endorsement  and  all  subse- 
quent thereto,  and  sue  the  prior  parties  upon  the  note.  See 
Middleton  v.  Griffith  (1894),  28  Vroom  442,  445. 

Applying  the  principles  of  the  foregoing  cases  and  authori- 
ties to  the  facts  of  the  case  in  hand,  we  perceive  this : 

While  the  promissory  note  of  the  Prudential  Realty  Corpo- 
ration upon  which  the  action  was  brought  was  in  the  posses- 
sion of  the  corporation  which  made  it,  or  in  the  hands  of 
Deutz,  a  defendant  below,  or  Polhemus,  the  plaintiff  below,  it 
had  no  valid  existence,  and  was  unenforceable.  They  were 
cither  the  agents  of  the  corporation  or  endorsers-to-be,  by 
way  of  accommodation,  for  the  procuring  of  money  for  corpo- 
1  alien  purposes.  When,  however,  the  paper  passed  into  the 
]^ojf}?ession  of  the  Trenton  Trust  and  Safe  Deposit  Company, 
as  holders  for  value,  before  maturity,  it  had  legal  inception 
as  a  note,  and  became  a  chose  in  action,  with  all  the  qualities 
ordinarily  incident  thereto.  Although  it  may  have  been  the 
expectation,  when  this  note  was  signed  by  Deutz,  as  president. 
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and  Clickner,  as  treasurer,  that  the  money  for  the  purposes 
of  the  corporation  would  be  obtained  in  the  way  of  ordinary 
discount,  nevertheless  the  change  in  the  mode  of  use,  by  de- 
livering the  note  as  a  pledge  or  collateral  security,  did  not 
invalidate  it,  inasmuch  as  the  intended  object  of  the  use  was 
effectuated  and  there  was  no  misappropriation.  Furthermore, 
under  the  circumstances  of  this  case,  no  question  could  arise 
as  to  the  sum  recoverable,  such  as  was  considered  by  this  court 
in  Allaire  v.  Hurtshorne  (1847),  1  Zab.  665, 

Upon  the  taking  by  the  trust  company  of  the  joint  and 
several  note  of  Deutz  and  Polhemus,  and  of  the  corporation 
note  delivered  and  pledged  therewith,  and  the  loan  and  ad- 
vancement of  the  money  in  reliance  thereon,  Deutz  and  Pol- 
hemus became  at  once  liable  to  the  trust  company  upon  both 
notes,  whether  the  avails  went  into  their  own  pockets  or  not, 
because  the  trust  company  parted  with  value  upon  the  faith 
and  credit  of  their  names.  Even  if  they  were  accommodation 
endorser^  of  the  pledged  note,  their  stattis  as  endorsers  was 
presumptively  fixed,  not  only  as  to  the  holder,  but  inter  sese, 
by  the  paper  upon  which  they  had  successively  placed  their 
names.  The  creditor  trust  company,  holding,  as  they  did, 
both  a  principal  contract  and  a  pledge  or  security,  were 
allowed  in  law  to  sue  upon  the  former  or  to  realize  at  ma- 
turity upon  the  latter,  and  they  chose  the  former  alternative. 

When  the  money  borrowed  from  the  trust  company  by 
Deutz  and  Polhemus  was  paid  over  by  thena  to  the  realty 
corporation,  or  applied  to  the  uses  of  the  corporation,  as  it 
was  their  duty  to  do,  they  became,  in  effect,  sureties  for  the 
corporation,  notwithstanding  the  unusual  form  of  the  transac- 
tion, and  on  the  corporation  note  became,  in  due  order, 
secondarily  liable  for  the  debt  of  the  corporation.  Therefore, 
when  the  money  borrowed  became  due  to  the  trust  company, 
it  was  lawful  for  Polhemus  to  repay  it  and  to  take  into  his 
possesion  not  only  the  joint  and  several  note,  but  the  pledged 
note  as  well,  and  thereupon  he  was  fully  subrogated  to  the 
rights  of  the  trust  company  in  the  pledged  note,  excepting,  of 
course,  the  right  to  sue  himself  and  parties  subsequent  to 
himself,  if  there  had  been  any.     When  the 'note  thus  came 
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lawfully  into  Polhemus'  posgession  by  the  joint  act  of  himself 
jind  the  trust  company,  he  had  a  right  to  sue  any  or  all  parties 
prior  to  himself.  This  right  the  realty  corporation  conceded 
by  their  default  in  pleading.    Deutz  alone  disputes  it. 

The  plaintiff  below  having  made  out  this  case,  the  question 
recurs^  Did  he  show  himself  entitled  to  go  to  the  jury,  or 
should  the  motion  for  a  nonsuit  have  prevailed  ? 

A  nonsuit,  when  ordered  by  the  judge  at  trial,  is  a  judicial 
declaration  that  the  plaintiff  has  failed  to  adduce  evidence 
sufficient  in  law  to  maintain  his  case.  See  1  Chit.  Arch.  Pr. 
(12th  Eng.  ed.)  444.  In  our  courts  it  has  been  said  that  if 
the  facts,  clearly  settled,  or  the  indubious  inferences  to  be 
drawn  from  them,  show  that  the  plaintiff  is  not  entitled  to 
i-ecover,  the  court  should  nonsuit  him.  Sea  Aycrigg's  Ex- 
ecutors V.  New  York  and  Erie  Railroad  Po.  (1864),  1 
Vroom  460,  461 ;  Furniture  Company  v.  Board  of  Education 
(1896),  29  Id.  646,  648.  Again,  it  has  been  said  that  when 
0  plaintiff  has  made  out  his  case  by  prima  facie  proof,  the 
court  should  put  the  defendant  on  his  defence.  See  Plotts  v. 
Uosehury  (1859),  4  Butcher  146,  147.  The  latter  form  of 
iho  rule  has  been  further  explained  by  the  declaration  that 
oven  though  the  evidence,  either  in  the  facts  or  in  the  conclu- 
sions, is  open  to  fair  debate,  and  leaves  the  mind  in  some 
doubt,  the  question  is  one  for  the  jury.  See  Delaware,  Lacka- 
wanna and  Western  Railroad  Co.  v.  Toffey  (1875),  9  Vroom 
525,  528,  529;  Consolidated  Traction  Co.  v.  Reeves  (1896), 
29  Id.  573,  576,  577;  also,  Synear  v.  Wharton  (1886),  19 
Id.  97. 

We  think  that  the  plaintiff,  when  he  rested,  had  made  out 
a  prima  facie  case.  That  is  to  say,  he  had  offered  proofs  suffi- 
cient to  satisfy  thi>  judge,  on  the  preliminary  question  of  law, 
that  there  was  evidence  which  the  jury  should  be  allowed  to 
consider — evidence  upon  which,  as  the  case  then  stood,  the 
jury  might  properly  find  a  verdict  for  him,  upon  whom  the 
burden  of  proof  lay.  See  Wigm.  Ev.,  §§  2487,  2494  (2) ; 
Baldwin  v.  Shannon  (1881),  14  Vroom  596,  602,  603;  Ryder 
v.  Wombwell  (1868),  L.  R.,  4  Exch.  32,  38.  The  plaintiff 
below  was  entitled  to  go  to  the  jury   (State  v.  Hardelein 
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(1902),  169  Mo,  579,  585),  and  the  motion  for  a  nonsuit  was 
lightly  refused. 

II.  We  now  come  to  the  second  inquiry:  Whether,  when 
the  defendant  below  abstained  from  offering  any  evidence  in 
support  of  his  plea,  the  plaintiff  had  already  proved  such 
facts  as  warranted  the  direction  of  a  verdict  in  his  favor. 

In  considering  this  question  we  are  not  to  ask  what  would 
have  been  proper  had  the  defendant  done  anything  in  the  way 
of  rebutting  the  plaintiff's  case,  or  setting  up  an  aflfirmative 
defence,  either  under  general  principles  of  law  or  under  any 
provision  of  the  Negotiable  Instrument  act  of  1902.  We  are 
merely  to  inquire,  whether  a  direction  was  proper  and  lawful 
under  the  existing  circumstances. 

The  defendant  l>elow  put  in  his  plea  denying  the  truth  of 
the  declaration,  and  thus,  so  far  as  pleading  goes,  made  his 
defence.  He  wholly  failed,  however,  to  support  his  plea  by 
evidence  going  to  the  point  in  issue.  He  virtually  rested  his 
case  on  the  evidence  of  the  plaintiff. 

We  have  already  determined  that  the  plaintiff,  on  his  prima 
facie  evidence,  wa.s  entitled  to  go  to  the  jury.  That  is  to  say, 
we  agreed  with  Lord  Chelmsford,  in  Giblin  v.  McMulUn 
(1869),  L.  R„  2  P.  C.  App.  331,  335,  that  when  evidence  is 
left  to  the  jury,  it  is  after  this  preliminary  question  is  an- 
swered affirmatively  by  the  presiding  judge:  "Is  there  any 
evidence  upon  which  a  jury  may  properly  proceed  to  find  a 
verdict  for  the  party  producing  it,  upon  whom  the  onus  of 
proof  is  imposed?" 

When,  however,  the  defendant  failed  to  meet  the  jdaintiff' s 
case,  a  further  determination  was  and  is  proper,  to  the  effect 
that  the  pi'ima  facie  evidence  Ix^came  decisive  of  the  issue.  In 
Kelly  V.  Jacl'son  (1832),  31  U.  S.  622,  632,  the  Supreme 
Court  of  the  United  States,  speaking  by  Mr.  Justice  Story, 
dealt  with  prima  facie  evidence,  not  rebutted,  in  these  words: 

"Is  it  not  plain,  then  *  *  *  that  the  plaintiff  is  entitled 
to  recover.  What  is  priyna  facie  evidence  of  a  fact?  It  is 
such  as,  in  judgment  of  law,  is  sufficient  to  establish  the  fact, 
and,  if  not  rebutted,  remains  sufficient  for  the  purpose.  The 
jury  are  bound  to  consider  it  in  that  light,  unless  they  are 
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invested  with  authority  to  disregard  the  rules  of  evidence  by 
which  the  liberty  and  estate  of  every  citizen  are  guarded  and 
supported.  No  judge  would  hesitate  to  set  aside  their  verdict 
and  grant  a  new  trial  if,  under  such  circumstances,  without 
any  rebutting  evidence,  they  disregard  it.  It  would  be  error 
on  their  part,  which  would  require  the  remedial  interposition 
of  the  court.  In  a  legal  sense,  then,  such  prima  facie  evi- 
dence, in  the  absence  of  all  controlling  evidence  or  discredit- 
ing circumstances,  becomes  conclusive  of  the  fact.  That  is, 
it  should  operate  upon  the  minds  of  the  jury  as  decisive  to 
found  their  verdict  as  to  the  fact.  Such  we  understand  to  be 
the  clear  principles  of  law  on  this  subject." 

And  we  may  be  permitted  to  add  to  the  queries  of  Justice 
Story  that  if  prima  facie  proofs,  unrebutted,  should  operate 
upon  the  minds  of  the  jurors  as  decisive,  why  should  not  the 
judge  at  a  trial  so  instruct  them? 

In  Stark.  Ev.  {^th  Am.  ed.,  Uh  Eng.  ed,)  ♦SIQ,  the  rule  is 
thus  stated :  "Primu  facie  evidence  is  that  which,  not  being 
inconsistent  with  the  falsity  of  the  hypothesis  [that  is,  it 
might  be  proved  to  be  untrue  by  the  opponent],  nevertheless 
raises  such  a  degree  of  probability  in  its  favor  that  it  must 
prevail,  if  it  be  accredited  by  the  jury,  unless  it  be  rebutted, 
or  the  contrary  be  proved." 

In  our  own  state  it  may  be  gathered,  from  Delaware, 
Lackawanna  and  Western  Railroad  Co,  v.  Toffey  (1875),  9 
Vroom  525,  529 ;  Fifth  Ward  Savings  Bank  v.  First  National 
Bank  ( 1886),  19  Id,  513,  518 ;  Baumann  v.  Hamburg-Ameri- 
can Packet  Co,  (1901),. 38  Id,  260,  262,  253,  that  when  a 
plaintiff  has  fulfilled  the  burden  of  proof  laid  upon  him,  and 
no  facts  in  evidence  show  that  the  plaintiff's  testimony  cannot 
be  true,  the  court  is  warranted  in  directing  a  verdict  in  his 
favor.  This  may  be  simply  putting  in  another  form  the  rule 
that  when  no  other  verdict  would  be  supported  by  the  evi- 
dence, a  direction  is  hot  erroneous.  See  Anderson  v.  Central 
BaUroad  Co.  (1902),  39  Id,  269,  272. 

The  foregoing  view  might  be  strengthened  by  invoking  the 
principle  of  natural  presumptions  in  evidence,  but  it  seems 
unnecessary  to  do  this. 
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We  find  no  legal  error  in  the  direction  of  a  verdict  for  the 
plaintiff.  The  judgment  of  the  Supreme  Court  must  there- 
fore be  aflfinned,  and  it  is  so  ordered. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
bison,  Fort,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Green,  Gray,  Dill, 
J.J.     14. 

For  reversal — None. 


KNICKERBOCKER  IMPORTATION  COMPANY,  PROSE- 
CUTOR AND  DEFENDANT  IN  ERROR,  v.  STATE  BOARD 
OF  ASSESSORS  ET  AL.,  DEFENDANTS  AND  PLAINT- 
IFFS IN  ERROR. 

Submitted  July  9,  1906— Decided  March  4,  1907. 

1.  Under  the  "Act  concerning  corjwrations"  (Revision  of  189C) 
there  is  an  implied  grant  of  power  to  corporations  to  purchase 
shares  of  their  own  capital  stock,  if  such  purchase  is  for  a  legiti- 
mate corporate  purpose,  but  not  otherwise.  Held,  that  under 
the  circumstances  disclosed  by  the  record,  the  prosecutor  could 
not  acquire  its  own  stock  for  the  puri)ose  of  creating  so-called 
treasury  stock,  such  purpose  not  being  a  "legitimate  corporate 
purpose." 

2.  Stock  once  issued  is  and  remains  outstanding,  within  the  purview 
of  the  Franchise  Tax  act,  although  owned  by  the  corporation 
issuing  the  same,  until  retired  and  canceled  as  provided  by  statute 
for  the  reduction  of  capital  stock. 


On  error  to  the  Supreme  Court,    For  opinion  of  the  Su- 
preme Court,  see  44  Vroom  94. 

For  the  plaintiffs  in  error,  Robert  H,  McCarter,  attorney- 
general. 

For  the  prosecutor  and  defendant  in  error,  Ituliff  V.  Law- 
rence. 
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The  opinion  of  tlie  court  was  delivered  by 

Dill,  J.  The  prosecutor  and  defendant  in  error  is  a  cor- 
poration under  the  "Act  concerning  corporations."  The  cer- 
tificate of  incoiporation,  filed  September  21st,  1903,  declared 
its  corporate  purpose  to  be  the  importation  and  sale  of  wines 
and  liquors,  but  contained  no  power  or  authority  to  purchase, 
to  liold  or  to  reissue  the  shares  of  its  o\sti  capital  stock,  and 
fixed  its  authorized  capital  at  $50(),000. 

Upon  tlie  organization  of  the  company,  September  26th, 
1903,  an  agreement  was  made  between  the  prosecutor  and  the 
Cazanove  Champagne  Company,  a  corporation  of  Xew  Jersey, 
by  which  tlie  prosecutor  was  to  take  over  the  assets  (specified 
only  as  the  "rights  and  everything"  of  the  Cazanove  Cham- 
pagne Company)  and  undertake  the  liabilities  (neither  speci- 
fied ribr  described)  of  tiie  latter  company,  and  to  issue,  as  the 
consideration  therefor,  its  entire  authorized  capital  stock,  con- 
sisting of  one  thousand  shares  of  preferred  stock  and  four 
thousand  shares  of  common  stock,  par  value  $100  each,  which 
the  Cazanove  Champagne  Company  agreed  to  take  and  thus 
to  pay  for. 

As  part  of  the  same  transaction,  and  provided  for  in  one 
and  the  same  contract,  the  Cazanove  Champagne  Company 
agreed  to  turn  back  at  once,  upon  receipt  of  the  issued  stock, 
three  hundred  and  fifty-nine  shares  of  preferred  stock  and 
three  thousand  three  hundred  and  fifty-nine  shares  of  common 
stock,  amounting  at  par  to  $371,800,  for  the  expressed  pur- 
pose of  assisting  the  prosecutor  in  procuring  the  necessary 
working  capital,  the  stock  to  be  sold  as  treasury  stock,  full 
paid  and  non-assessable. 

The  entire  stock  was  accordingly  issued  in  the  name  of  and 
delivered  to  the  Cazanove  Champagne  Company  in  two  certifi- 
cates. These  certificates  were  endorsed  in  blank  by  the  Caza- 
nove Champagne  Company,  returned  to  the  prosecutor  and 
new  certificates  for  stock,  amounting  to  $128,200,  issued  to 
the  Cazanove  Champagne  Company. 

The  prosecutor,  by  formal  resolution,  declared  the  whole 
issue  of  $500,000  full  paid  and  non -assessable,  and  so  re- 
ported to  the  state,  certifying  the  whole  issue  as  fully  paid. 


Digitized  by  CjOOQIC 


JUXE  TERM,  1906.  585 

^o  Vroom.      Knickerbocker  Imp.  Co.  v.  Board  of  Assessors. 

The  $371,800  of  stock  was  entered  on  the  prosecutor's  books 
as  a  surplus  asset,  designated  as  full-paid  treasury  stock,  and 
the  $500,1)00,  the  estimated  value  of  the  property  thus  pur- 
chased, was  credited  as  against  the  $500,000  of  stock  issued. 

Subsequently,  the  prosecutor  sold  two  hundred  and  fifty- 
eight  shares  of  the  treasury  stock. 

The  prosecutor  filed  its  report  with  the  state  board  of  as- 
sessors, stating,  as  of  January  l.st,  1901,  that  its  entire  issue 
of  $500,000  was  fully  paid,  but  that  prior  to  January  1st, 
1904,  three  thousand  four  hundred  and  sixty  shares  had  been 
returned  to  the  treasury  and  claiming  that  therefore  only 
$151,000  of  its  stock  was  issued  and  outstanding  on  that  day. 

The  state  board  of  assessors  fixed  the  franchise  tax  at  one- 
tenth  of  one  per  cent,  upon  $500,000  of  stock  issued. 

The  prosecutor  insisted  that  the  tax  was  illegal,  "because 
stock  which  has  been  issued  and  subsequently  returned  into 
the  treasury  and  accepted  by  its  board  of  directors  as  treasury 
stock  cannot  be  considere<l  as  outstanding,"  and  upon  a  writ 
of  certiorari  the  Supreme  Court  held  accordingly  that  the  cor- 
poration was  not  taxable  upon  the  shares  of  its  own  stock  thus 
acquired  and  held  by  it,  and  reduced  the  franchise  tax  from 
$500  to  $154.    44  Vroom  94. 

From  the  foregoing  statement  of  fact  it  appears  that  there 
was,  in  the  first  instance,  a  binding  subscription  by  the  Caza- 
nove  Champagne  Company  for  the  full  authorized  stock  issue 
of  $500,000.  This  subscription  fixed  the  basis  of  the  fran- 
chise tax,  irrespective  of  the  question  of  the  regularity  or 
validity  of  the  issue.  American  Pig  Iron  Storage  Co,  v.  State 
Board  of  Assessors,  27  Vroom  389. 

Because  the  entire  authorized  capital  of  $500,000  was  issued 
and  delivered  to  the  Cazanove  Champagne  Company,  the 
prosecutor  was  ^'taxable  with  respect  to  the  amount  of  capital 
stock  issued  and  outstanding  as  a  fixed  factor,  without  regard 
to  the  purpose  for  which  the  capital  stock  was  issued  or 
whether  it  was  issued  for  value  or  not."  Storage  Battery  Co. 
V.  State  Board  of  Assessors,  31  Vroom  66  (at  p.  69)  ; 
affirmed,  32  Id.  289. 

The  answer  of  the  prosecutor  is  that  because  the  corpora- 


Digitized  by  VjOOQiC 


586    COURT  OP  ERRORS  AND  APPEALS. 

Knickerbocker  Imp.  Co.  v.  Board  of  Assessors.     7^  N,  J.  L. 

tion  had  acquired,  by  purchase  or  donation,  all  of  the  original 
outstanding  issue  of  $500,000,  excepting  stock  of  the  par 
value  of  $154,000,  therefore  the  corporation  was  only  liable 
to  be  taxed  in  the  sura  of  $164. 

This  position  of  the  prosecutor  is  challenged  upon  two 
grounds — first,  that  the  prosecutor  could  not  legally  acquire 
its  own  stock  by  purchase  or  donation  for  the  purpose  dis- 
closed by  the  record,  because  it  was  not  a  "legitimate  cor- 
porate purpose;'^  and  second,  that  stock  once  issued  remains 
outstanding  and  subject  to  the  franchise  tax  until  retired  and 
canceled  in  the  method  prescribed  by  our  Corporation  act  for 
the  reduction  of  capital  stock. 

Under  the  Corporation  act  of  1896  there  is  an  implied 
grant  of  power  to  corporations  to  purchase  shares  of  their 
own  capital  stock,  provided  such  purchase  is  required  for 
legitimate  corporate  purposes,  but  not  otherwise.  Chapman  v. 
Ironclad  Rheostat  Co.,  33  Vroom  497 ;  Berger  v.  U,  S.  Steel 
Corporation,  18  Dick.  Ch.  Rep.  809. 

Vice  Chancellor  Stevens  succinctly  summarizes  the  de- 
cisions and  illustrates  correctly  the  limitations  of  the  rule. 
Oliver  v.  Rahway  Ice  Co.,  19  Dick.  Ch.  Rep.  597. 

Therefore,  the  attempt  of  the  prosecutor  to  acquire  its  own 
stock  was  ineffectual  unless  for  a  ^legitimate  corporate  pur- 
pose," and  the  burden  of  demonstrating  the  legitimacy  of  its 
purpose  is  upon  the  prosecutor. 

The  proofs  in  this  case  fall  short  of  such  demonstration. 

The  purpose  of  the  prosecutor  in  acquiring  this  stock  is 
manifest,  because  this  purchase  is  but  a  part  of  an  entire 
transaction.  The  organization  of  the  prosecutor,  the  sub- 
scription by  the  Cazanove  Champagne  Company,  the  issuance 
of  the  stock  and  the  return  thereof  were  all  provided  for  in 
the  same  contract — were  concurrent  transactions — the  pur- 
pose of  the  whole  undertaking  being  to  create  so-called 
treasury  stock  and  dispose  of  it  upon  the  representation  that 
it  was  fully  paid  and  non-assessable  and  at  a  price  infer- 
entially  below  par  and  out  of  the  proceeds  to  provide  working  ^ 

capital  for  the  prosecutor. 

The     Cazanove     Champagne     Company     subscribed     for 
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$500,000  of  the  stock  of  the  prosecutor.  The  prosecutor  could 
not  satisfy  this  obligation  by  accepting  a  less  value,  either  in 
cash  or  property,  and  the  Cazanove  Champagne  Company 
could  not,  even  with  the  consent  or  the  connivance  of  the 
prosecutor,  discharge  itself  of  the  liability  to  pay  its  subscrip- 
tion in  full  by  paying  a  less  sum  either  in  money  or  property. 
Our  statutes  expressly  forbid  it. 

There  is  no  adequate  proof  of  dollar  for  dollar  value  in  the 
property  received  by  the  prosecutor  for  the  stock,  issued 
therefor. 

The  property  is  described  as  "the  rights  and  everything'* 
of  the  Cazanove  Champagne  Company.  There  is  no  other 
description  of  the  property  or  competent  proof  of  its  tangi- 
bility or  value. 

The  allegations  of  assumption  of  liability  by  the  prosecutor 
are  not  evidence  and  are  of  no  assistance  in  determining  the 
actual  value  received,  because  there  is  no  proof  as  to  the  ex- 
tent or  substantiability  of  the  liability. 

The  transaction  was  practically  this : 

The  prosecutor  issued  $600,000  of  its  stock  to  the  Cazanove 
Champagne  Company,  receiving  certain  undescribed,  in- 
definite rights  which  were  placed  upon  the  books  of  the  prose- 
cutor as  an  asset  at  a  valuation  of  $500,000.  As  part  of  the 
same  transaction,  and  expressly  provided  for  in  the  contract, 
the  Cazanove  Champagne  Company  forthwith  returned  $371.- 
800  of  this  issue  to  the  prosecutor,  retaining  only  $128,200  of 
stock. 

This  appears  to  have  been  the  net  consideration  for  the 
property  transferred. 

The  record  lacks  the  facts  essential  to  a  judicial  determina- 
tion that  this  $128,200  of  stock  was  fully  paid  and  non-assess- 
able. Nevertheless,  if  this  be  granted,  the  position  of  the 
prosecutor,  that  the  Knickerbocker  Importation  Company 
thus  required  a  bona  fide  paid-up  capital  of  $500,000  and  a 
surplus  represented  by  $371,800  par  value  of  full-paid  stock, 
cannot  be  sustained.  This  $871,800  of  book  assets,  capital 
and  surplus,  consist  only  oi  the  property  for  which,  stripped 
of  all  indirection,  the  prosecutor  paid  $128,200  in  stock. 
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We  are  not  warranted  by  the  evidence  in  finding  that  this 
growth  of  $1:^8/^00  (into  $871,800)  of  assets,  a  net  increase 
of  $743,600  in  valuation,  was  a  legitimate  transaction  and 
one  for  the  accomplishment  of  which  the  prosecutor  might 
lawfully  acquire  its  own  stock.  This  increase  of  assets  was 
justified  only  by  evidence  of  bookkeeping  entries  and  resolu- 
tions of  the  directors. 

Neither  bookkeeping  nor  mere  recitative  language  in  reso- 
lutions of  a  board  of  directors  creating  values  can  be  accepted 
as  the  equivalent  of  the  proof  of  bona  fide  value  required  by 
our  statute  where  stock  is  issued  for  property  purchased. 

Judged  by  the  rule  either  of  "good  faith"  or  **true  value," 
as  applicable  to  stock  issues,  the  proofs  in  this  case  do  not 
satisfy  us  of  the  legality  of  this  transaction. 

Whether  the  statute  (Pamph,  L,  1905,  p.  501),  to  which  we 
have  been  referred,  has  any  application  to  such  situation  is 
not  pertinent  to  this  decision. 

•  We  are  forced  to  the  conclusion  that  the  record  does  not 
demonstrate  a  "legitimate  corporate  puipose"  in  the  subscrip- 
tion, issue  and  return  of  this  stock.  The  law,  therefore,  de- 
clares such  transactions  invalid.  Morawetz  Corp.  (2d  ed,), 
§  112;  Maryland  Trust  Co.  v.  National  Mechanics  Bank,  63 
Atl.  Rep.  70. 

But  if  we  had  reached  an  opposite  conclusion,  the  result 
would  be  the  same. 

The  contention  of  the  prosecutor  is  that  the  amendment 
contained  in  the  act  of  1892,  by  which,  in  the  fourth  section 
of  the  act  of  1884,  the  words  "issued  and  outstanding"  were 
added  to  the  words  "capital  stock,"  changed  the  law  and  en- 
abled the  coipoiation,  by  the  acquisition  of  its  shares  by  pur- 
chase or  donation,  to  withdraw  such  shares  from  the  class  of 
stock  issued  and  outstanding  and  thus  to  reduce  the  amount 
of  the  fran(?hise  tax  to  the  extent  of  the  shares  thus  acquired. 

This  has  been  otherwise  determined,  and  we  think  correctly, 
by  the  Supreme  Court. 

Justice  Depue  said:  "By  several  acts  passed  in  1878,  1879 
and  1885  (Rev.  Sup.,  pp.  151,  152)  incorporated  companies 
were  empowered  to  increase  or  decrease  their  capital  stock. 
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In  amending  the  fourth  section  of  the  act  of  1884  by  the  act 
of  1892,  the  words  ^issued  and  outstanding'  were  inserted 
after  the  words  'capital  stock,'  with  a  view  to  adapt  that  sec- 
tion more  clearly  to  such  changes  in  the  capital  stock  of  thede 
corporations.  This  verbal  change  in  expression  made  no  ma- 
terial alteration  in  the  meaning  of  the  law.''  American  Fig 
Iron  Storage  Co.  v.  Assessors,  27  Vroom  389  (at  /?/?.  393, 
391). 

The  "Act  concerning  corporations"  (Pamph.  h.  1896,  p. 
277,  §§  27,  29,  30)  provides  for  the  method  of  retiring,  reduc- 
ing or  decreasing  capital  stock.  It  throws  certain  safeguards 
about,  and  imposes  certain  restrictions  upon,  such  changes 
and  alterations  in  the  corporate  organization,  requiring  cer- 
tain proceedings  on  the  part  of  both  directors  and  stock- 
holders, and  notice  by  publication,  and  expressly  providing 
against  the  release  from  liability  of  stockholders  for  unpaid 
stock,  and  against  the  release  from  obligations  of  the  corpora- 
tion to  the  state. 

In  Siegman  v.  Electric  Vehicle  Co.,  decided  at  this  term  of 
this  court  (65  Ail.  Rep.  910),  Mr.  Justice  Pitney,  speaking 
for  this  court  and  referring  to  the  reduction  of  capital  stock 
in  connection  with  sections  27,  29  and  30  of  the  "Act  concern- 
ing corporations"  (Revision  of  1896),  says: 

"Taking  the  three  sections  together,  they  are  designed  to 
make  sure — first,  that  capital  shall  not  be  reduced  by  indirec- 
tion nor  without  deliberate  and  considered  action  taken  for 
that  avo\(^ed  purpose,  first  by  the  directors  and  afterwards  by 
two-thirds  in  interest  of  the  stockholders,  each  stockholder 
having  reasonable  notice  of  the  "meeting  and  of  the  purpose 
for  which  it  is  called ;  and  secondli^,  that  formal  written  evi- 
dence of  the  action  taken  is  to  be  lodged. with  the  secretary  of 
state  and  published  in  a  newspaper,  to  the  end  that  all  the 
world  may  be  apprised  thereof." 

Irrespective  of  the  prohibitions  contained  in  section  30  of 
the  Corporation  act,  the  creation  by  the  legislature  of  a  pre- 
cise method  by  which,  under  certain  conditions,  stock  may  be 
retired  and  canceled,  is  a  clear  expression  of  an  intention 
that  such  corporation  shall  accomplish  this  same  result  in  no 
other  way. 
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A  parity  of  reasoning  is  fbiad  in  those  cases  which  hold 
that  the  effect  of  a  separate  act  of  the  l^palature  providing 
for  the  organization  of  a  class  of  corporations,  or  eoirpora- 
tions  with  certain  powers,  in  ways  and  under  conditions  in- 
consistent with  or  different  from  those  prescribed  by  the 
*^Act  concerning  corporations,*'  is  to  prohibit  their  organiza- 
tion under  the  "Act  concerning  corporations."  Richards  v. 
Dover,  32  Vroom  400;  Domestic  Telegraph  and  Telephone 
Co.  V.  Newark,  20  Id.  344;  Montclair  Military  Institute  v. 
Assessors,  36  Id.  516. 

The  prosecutor  could  not  avoid  its  liability  to  the  state  to 
pay  a  franchise  tax  based  upon  the  stock  issue  of  $500,000 
by  corporate  in-buying  of  its  own  stock. 

Stock  once  issued  is  and  remains  outstanding  until  retired 
and  canceled  by  the  method  provided  by  statute  for  the  retire- 
ment and  cancellation  of  capital  stock;  and  the  words  "re- 
tirement" and  "cancellation,"  wherever  used  in  the  Franchise 
Tax  act  or  in  the  amendment  of  that  act  in  the  laws  of  1906, 
to  which  we  have  been  referred  {Pamph.  L.,  p.  31),  must  be 
interpreted  to  mean  permanent  retirement  and  actual  cancel- 
lation by  the  method  and  in  full  compliance  with  the  pro- 
visions of  the  statute. 

The  original  assessment  by  the  state  board  of  assessors  was 
lawfully  made  and  should  be  affirmed,  and  the  judgment  of 
the  Supreme  Court  should  be  reversed. 

For  affirmance — None. 

For  reversal — ^The  Chancellor^  Chief  Justice,  Garki- 
soN,  Fort,  Garretson,  Hendrickson,  Pitney,  Heed, 
Trenchard,  Bogert,  Vredknburoh,  Vroom,  Green,  Gray, 
Dill,  J.J.     15. 
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Jjf.i  Vroom.  Smith  v.  Baker. 


HARRY   F.    SMITH,    PLAINTIFF    IN    ERROR,   v.   C.   HARRY 
BAKER,  DEFENDANT  IN  ERROR. 

Argued  June  27,  1900— Decided  July  10,  1900. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Robert  H,  McCarter,  attorney- 
general,  and  Edward  D.  Duffield,  assistant  attorney-general. 

For  the  defendant  in  error,  Edwin  R,  Walker  and  Edward 
Q.  Keasbey. 

Pek  Curiam. 

The  judgment  brought  up  by  this  writ  of  error  denied  a 
mandamus  sought  to  enforce  a  provision  of  the  act  entitled 
"A  further  supplement  to  an  act  entitled  *An  act  to  regulate 
elections'  (Revision  of  1898),  approved  April  fourth,  one 
thousand  eight  hundred  and  ninety-eight,'^  which  supplement 
was  approved  April  19th,  1906.    Pamph.  L.,  p,  246. 

The  Supreme  Court  denied  the  mandamus  on  the  ground 
that  the  supplementary  act  in  question  was  not  within  the 
constitutional  power  of  the  legislature  to  enact.  Smith  v. 
Baker,  44  Vroom  328. 

The  constitutionality  of  the  act  was  the  sole  matter  dis- 
cussed in  the  argument  before  us.  No  other  matter  is  deemed 
by  us  necessary  to  be  considered. 

Recognizing  the  importance  of  the  question  presented,  the 
court,  after  the  argument,  suspended  the  calling  of  the  list, 
and  devoted  four  days  to  its  consideration  and  the  larger  part 
of  two  days  to  its  discussion  in  conference. 

The  conclusion  reached  by  the  court,  almost  with  unanim- 
ity, is  that  the  Supreme  Court  correctly  pronounced  this  act 
of  the  legislature  to  be  invalid  because  in  contravention  of 
express  constitutional  provisions. 
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Flaherty  v.  Pack.  74  N,  J.  L. 

In  1893  a  legislative  act  of  identical  character  came  before 
the  Supreme  Court,  and  was  held  there  not  to  be  Nvithin  legis- 
lative power.  State  v.  Wrightson,  27  Vroom  126.  The 
opinion  was  delivered  by  Mr.  Justice  Depue,  and  was  con- 
curred in  by  Justices  Reed  and  Lippincott.  It  discloses  that 
every  question  deemed  by  us  to  be  presented  in  this  case  was 
there  discussed  and  satisfactorily  disposed  of.  An  opinion  in 
the  case  in  hand  would  necessarily  be  repetitious. 

The  judgment  before  us  will  therefore  be  affirmed,  upon 
the  grounds  stated  in  the  opinion  of  Justice  Depue  in  the  case 
cited. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
Kisox,  Fort,  Hexdrickson,  Pitxey,  Swayze,  Trench ard, 
P.OGERT,  V^redenbcroh,  Green,  Gray,  Dill,  J.J.     13. 

For  reversal — Vroom,-  J.     1. 


JAMES  FLAHERTY,  DEFENDANT  IN  ERROR,  v.  WILLIAM 
H.  PACK,  PLAINTIFF  IN  ERROR, 

Argued  July  11,  1900— Decided  February  2,  1907. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Eli  H,  Chandler. 

For  the  defendant  in  error,  Thompson  &  Cole. 

Per  Curiam. 

• 

The  judgment  before  us  in  this  cause  is  affirmed,  for  the 
reasons  stated  in  the  opinion  of  Mr.  Justice  Dixon,  in  the 
Supreme  Court.    44  Vroom  103. 


Digitized  by  CjOOQIC 


JUNE  TERM,  1906.  593 

45  Vroom,  Clark  v.  Atlantic  City  Railroad  Co. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
KisoN,  Fort,  Garretson,  Hendrickson,  Pitnei,  Heed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
J.J.    14. 

For  reversal — None. 


CHARLES  C.  CLARK,  DEFENDANT  IN  ERROR,  v.  ATLANTIC 
CITY  RAILROAD  COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  July  9,  1906— Decided  February  2,  1907. 
On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  J.  Willard  Morgan  and  Clarence 
L.  Cole. 

For  the  defendant  in  error,  John  W.  Wescott  and  Ralph 
W.  E.  Donges. 

Per  Curiam. 

The  judgment  in  this  cause  is  afiirmed,  for  the  reasons 
given  in  the  opinion  of  Mr.  Justice  Dixon,  in  the  Supreme 
Court. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Garretson,  Hendrickson,  Swayze,  Trenchard, 
Bogert,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J. 
13. 

For  reversal — None. 

Vol.  xlv.  38 
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CHARLES  N.  CLARK,  DEFENDANT  IN  ERROR,  v.  ATLANTIC 
CITY  RAILROAD  COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  July  9,  1906— DecKled  February  2,  1907. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  J,  Willard  Morgan  and  Clarence 
L.  Cole, 

For  the  defendant  in  error,  John  If.  Wescoit  and  Ralph 
W.  E.  Donges. 

Per  Curiam. 

The  judgment  in  this  cause  is  aflBrmed,  for  the  reasons 
given  in  the  opinion  of  Mr.  Justice  Dixon,  in  the  Supreme 
Court. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Garretson,  Hendrickson,  Swayze,  Trenchard, 
Booert,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J. 
13. 

For  reversal — None. 


PHILADELPHIA  AND  CAMDEN  FERRY  COMPANY,  PLAINT- 
IFF IN  ERROR,  V.  INTERCITY  LINK  RAILROAD  COM- 
PANY, DEFENDANT  IN  ERROR. 

Argued  July  10,  1906— Decided  February  2,  1907. 
On  error  to  the  Supreme  Court. 
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f5  Vroom.  Brady  v.  Franklin  Savings  Institution. 

For  the  plaintiff  in  error,  Oaskill  &  Gaskill. 
For  the  defendant  in  error,  Martin  V.  Bergen,  Jr. 

Per  Curiam. 

The  judgment  removed  into  this  court  by  this  writ  of  error 
is  affirmed,  on  the  grounds  stated  in  the  opinion  of  Mr.  Jus- 
tice Dixon,  in  the  Supreme  Court,  printed  in  44  Vroom  86. 

For  affirmance — The  Chancellor,  Chief  Justice,  Fort, 
Hendrickson,  Pitney,  Eeed,  Trenchard,  Booert,  Vrb- 
denburgh,  Vroom,  Green,  Gray,  J.J.    12, 

For  reversal — None. 


HENRY  M.  BRADY,  DEFENDANT  IN  ERROR,  y.  THE  FRANK- 
LIN SAVINGS  INSTITUTION,  OF  NEWARK,  PLAINTIFF 
IN  ERROR. 

Submitted  July  9,  1906— Decided  February  2,  1907. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Alexander  Grant  and  James  B* 
McKee. 

For  the  defendant  in  error,  Frederick  M,  P.  Pearse. 

Per  Curiam. 

The  judgment  brought  here  by  this  writ  of  error  is  aflSnned, 
<m  the  grounds  stated  in  the  opinion  of  Mr.  Justice  Swayze, 
in  the  Supreme  Court,  reported  in  44  Vroom  152. 
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For  affirmance — The  Chancellob,  Chief  Justice,  Gab- 
RisoN,  Fort,  Garretson,  Pitney,  Reed,  Tbenchard, 
BoGERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J. 
14. 

For  reversal — None. 


CLAYTON  L.  ANDREWS,  DEFENDANT  IN  ERROR  (PLAINT- 
IFF BELOW),  V.  THE  CAMDEN  AND  SUBURBAN  RAIL- 
WAY COMPANY,  PLAINTIFF  IN  ERROR  (DEFENDANT 
BELOW). 

Submitted  July  9,  1906— Decided  March  4,  1907. 
On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  Edward  Ambler  Armstrong. 
For  the  defendant  in  error,  Samuel  H.  Richards, 

Per  Curiam. 

The  assignments  of  error  argued  before  us  are  conspicu- 
ously lacking  in  merit.  The  testimony  which  it  is  contended 
was  improperly  received  was  clearly  competent,  and  if  the 
instruction  to  the  jury,  as  to  the  method  by  which  they  should 
admeasure  the  damages  in  case  their  verdict  should  be  for 
the  plaintiff,  was  inaccurate  in  the  respect  pointed  out  in  the 
assignment,  the  error  was  harmful  to  the  plaintiff  below 
rather  than  to  the  defendant. 

The  judgment  under  review  will  be  affirmed. 

For  affirmAmce — The  Chancellob,  Chief  Justice,  Fobt, 
Gaeretson,  Hendrickson,  Pitney,  Swayze,  Beed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Dill, 
J.J.    14. 

For  reversal — None. 
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46  Vroom.  Fein  v.  Meier. 


BELLEVILLE  LAND  AND  IMPROVEMENT  COMPANY,  DE- 
FENDANT IN  ERROR,  V.  ATLAS  MANUFACTURING 
COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  June  27,  1906— Decided  January  2,  1907. 
On  (error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  James  E.  Howell. 
For  the  defendant  in  error,  Chauncey  G.  Parker. 

Feb  Curiam. 

The  judgment  brought  up  by  this  writ  of  error  is  affirmed, 
on  the  grounds  stated  in  the  opinion  of  Mr.  Justice  Garrison, 
in  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Chief  Justice,  Fort, 
Hendrickson,  Pitney,  Swayze,  Reed,  Tbenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    14. 

For  reversal — None. 


JOSEPH    FEIN    BT   AL.,    PLAINTIFFS    IN    ERROR,    v.    MAX 
MEIER,  DEFENDANT  IN  ERROR. 

Submitted  July  9,  1906— Decided  February  2,  1907. 
On  error  to  the  Supreme  Court. 
For  the  plaintiffs  in  error,  Frank  E.  Bradner. 
For  the  defendant  in  error,  Benjamin  M.  Weinberg, 
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State  V.  Goldstein.  74  N.  J.  L. 

Per  Curiam. 

The  judgment  brought  before  us  by  this  writ  of  error  is 
affinned,  for  the  reasons  stated  in  the  opinion  of  Mr.  Justice 
Dixon,  in  the  Supreme  Court.    42  Vroom  12. 

For  affirmance — The  Chancellor,  Garrcson,  Garret- 
son,  Hendriokson,  Swayze,  Trenchard,  Bogert,  Vreden- 
BURGH,  Vroom,  Green,  Gray,  Dill,  J.J.    12. 

For  reversal — None. 


THE  STATE.  DEFENDANT  IN  ERROR,  v.  MAX  GOLDSTEIN, 
PLAINTIFF  IN  ERROR. 

Submitted  July  9,  1906— Decided  February  2,  1907. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  WUlard  W,  Cutler, 

For  the  defendant  in  error,  Charles  A,  Rathbun,  prosecutor 
of  the  pleas. 

Per  Curiam. 

The  judgment  in  this  cause  is  affirmed,  for  the  reasons  given 
by  Chief  Justice  Gummere  in  the  opinion  filed  in  the  Su- 
preme Court  and  reported  in  43  Vroom  336. 

For  affirmance — The  Chancellor,  Garrison,  Swayze, 
Eeed,  Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.    11. 

For  reversal — None. 
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JiS  Vroom.  Farnsworth  v.  Miller. 


FLETCHER     HUMPHREY,     DEFENDANT     IN     ERROR,     \. 
CHARLES  W.  EAKELEY,   PLAINTIFF  IN  ERROR. 

Submitted  July  9,  1906— Decided  January  2,  1907. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Alexander  Grant  and  James  B. 
McKee. 

For  the  defendant  in  error,  Theodore  Baches. 

Pek  Cubiam. 

The  judgment  brought  here  by  this  writ  of  error  is  affirmed, 
for  the  reasons  stated  in  the  opinion  of  Mr.  Justice  Garrison 
in  the  Supreme  Court,  reported  in  43  Vroom  425. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  Fort, 
Garretson,  Hendrickson,  Pitney,  Reed,  Trenchard, 
Bogert,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J. 
14. 

For  reversal — None. 


SARAH   FARNSWORTH,   PLAINTIFF  IN   ERROR,   v.   DAVID 
MILLER  ET  AL.,  DEFENDANTS  IN  ERROR. 

Argued  July  3,  1906— Decided  January  2,  1907. 
On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  John  J.  Crandall. 
For  the  defendants  in  error,  John  C.  Heed. 
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Pee  CtJRiAM. 

The  judgment  of  the  Supreme  Court  is  affirmed,  for  the 
reasons  given  in  the  memorandum  opinion  of  Mr.  Justice 
Fort,  in  that  court. 

For  affirmance — The  Chief  Justice,  Gabrisok,  Hen- 
DRicKSON,  Pitney,  Swayze,  Reed,  Trenchard,  Bogert, 
Vredenburgh,  Green,  Gray,  Dill,  J.J.     12. 

For  reversal — None. 
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STATE   OF    NEW   JERSEY, 

NOVEMBER  TERM,  1906. 


SARAH  A.  GUNN.  PLAINTIFF  IN  ERROR,  v.  DANIEL  MUM- 
FORD,  DEFENDANT  IN  ERROR. 

Argued  November  27,  1906— Decided  March  4,  1907. 

1.  In  an  action  of  replevin  there  was  a  plea  denying  property  iu 
plaintiff.  Plaintiff's  proofs  were  plenary  that  the  goods  replevied 
were  her  property.  On  the  part  of  defendant,  evidence  of  lan- 
guage and  acts  of  plaintiff's  husband  was  admitted,  and  they 
were  claimed  to  show  that  the  goods  were  his  property.  It  having 
appeared,  without  contradiction,  that  plaintiff  had  appointed  her 
husband  her  agent  to  sell  or  procure  the  sale  of  the  goods  in  ques- 
tion— Held,  that  the  evidence  that  the  husband  by  words  or  acts 
had  disclaimed  the  ownership  of  his  principal,  or  had  asserted  his 
own  ownership,  did  not  present  a  question  for  the  jury,  and  that 
upon  the  whole  evidence  a  verdict  should  have  been  directed  for 
the  plaintiff. 

2.  A  summons  out  of  the  small  cause  court  was  admitted  in  evi- 
dence upon  the  ground  that  it  contradicted,  or  tended  to  contra- 
dict, the  plaintiff's  husband,  who  was  a  witness  for  her.  Held, 
that  as  nothing  can  be  discovered  in  the  bills  of  exception  which 
this  summons  tended  to  contradict,  its  admission  was  erroneous. 


On  error  to  the  Gloucester  Circuit  Court. 
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For  the  plaintiflf  in  error,  Austin  H,  Swackhamer, 
For  the  defendant  in  error,  Watkins  &  Avis. 

The  opinion  of  the  court  was  delivered  by 

Maoie,  Chancellor.  This  writ  of  error  brings  before  us 
a  judgment  of  the  Circuit  Court  of  Gloucester  county  in  an 
action  of  replevin. 

The  record  discloses  a  declaration  in  replevin  for  the  taking 
and  detaining  of  certain  pairs  of  hose.  To  this  declaration 
the  defendant  pleaded,  first,  non  cepit,  and  second,  that  thcj 
hose  were  not  the  property  of  the  plaintiff,  and  the  case  went 
to  trial  upon  those  pleadings. 

The  plaintiff  supported  her  case  with  proof,  which  was 
plenary,  of  her  ownership  of  the  chattels  in  question,  and  that 
they  came  into  the  possession  of  the  defendant,  and  that  he 
retained  the  possession  against  her  demand. 

The  defendant  did  not  deny  that  he  had  possession  of  the 
hose  in  question,  and  that  he  had  refused  to  deliver  them  to 
the  plaintiff,  but  relied  upon  evidence  which  he  claimed  to 
sustain  his  second  plea  and  to  establish  that  the  plaintiff  was 
not  the  owner  of  the  hose.  At  the  close  of  the  evidence, 
plaintiff's  counsel  moved  for  a  direction  of  a  verdict  in  favor 
of  the  plaintiff.  This  motion  was  placed  upon  two  grounds 
— first,  upon  a  claim  that,  upon  the  evidence,  defendant  was 
estopped  from  denying  plaintiff's  title,  and  second,  that  there 
was  no  evidence  to  controvert  or  render  questionable  the  own- 
ership of  the  plaintiff.  The  Circuit  Court  refused  this  mo- 
tion, and  therein,  we  think,  committed  error. 

It  is  unnecessary  to  consider  whether  the  motion  could  be 
supported  on  the  ground  that  the  acts  of  the  defendant  had 
estopped  him  from  questioning  the  title  of  the  plaintiff,  but 
we  think  it  is  clear,  upon  the  other  ground,  that  there  was  no 
question  for  the  jury. 

The  only  evidence  apparently  relied  on  to  show  property 
not  in  the  plaintiff  related  to  statements  made  and  acts  done 
by  plaintiff's  husband.  It  appeared  that  plaintiff  had  em- 
ployed her  husband  to  sell  and  arrange  for  the  sale  of  the 
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hose  in  question,  and  that  he  had  delivered  to  the  defendant 
the  hose  in  question  for  sale  upon  commission.  What  was 
said  by  the  husband  in  the  course  of  the  transaction  and 
upon  other  occasions  was  permitted  by  the  court  below  to  be 
proved  as  tending  to  show  that  the  property  was  in  the  hus- 
band and  not  in  the  plaintiff.  We  think  this  evidence  was 
erroneously  admitted.  There  was  nothing  justifying  the  con- 
clusion, upon  which  it  seems  to  have  been  admitted,  that  the 
husband  and  agent  was  empowered  to  thus  deny  the  title  of 
his  principal  and  assert  claim  in  himself.  This  being  the 
only  evidence  to  indicate  that  the  plaintiff  was  not  the  owner 
of  the  hose  in  question,  and  being  entirely  insufficient  to  prove 
such  a  finding,  we  think  there  should  have  been  a  direction 
for  a  verdict 

There  is  another  ground  upon  which  we  think  there  was 
injurious  error. 

The  trial  court  admitted  in  evidence  a  summons  issued  out 
of  a  small  cause  court,  upon  proof  that  it  was  served  upon 
the  husband  of  the  plaintiff.  Upon  the  face  of  the  summons 
it  appeared  that  the  cause  in  which  it  was  issued  was  begun 
by  James  D.  Carpenter  against  Charles  B.  Gunn,  the  husband 
of  plaintiff.  The  defendant  in  error  offered  this  summons  as 
evidence,  and  the  court  admitted  it  against  objection.  It  is 
proper  to  say  that  the  court  declined  to  admit  it  as  evidence 
10  show  title  to  the  hose  in  Charles  B.  Gunn,  but  admitted  it 
as  contradiction  of  Gunn.  I  have  searched  the  evidence  in 
vain  to  find  anything  which  justified  its  admission  even  on 
that  ground,  and  that  error,  in  my  judgment,  was  injurious 
to  the  plaintiff. 

For  these  reasons,  the  judgment  must  be  reversed  for  a 
venire  de  novo. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, Fort,  Garretson,  Hendrickson,  Pitney,  Swayze, 
Reed,  Trenchard,  Bogert.  Vrfdenburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.    16. 
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PATRICK  KELLY,  ADMINISTRATOR.  PLAINTIFF  IN 
ERROR,  V.  BEROEN  COUNTY  GAS  COMPANY.  DEFEND- 
ANT IN  ERROR. 

Argued  November  23,  1906— Decided  June  17,  1907. 

1.  A  motion  to  nonsuit  on  the  opening  of  counsel  ought  not  to  be 
granted  unless,  upon  the  facts  stated  as  to  be  proved  and  the  rea- 
sonable inferences  therefrom  which  a  jury  might  draw,  a  verdict 
for  the  plaintiff  could  not  be  supported. 

2.  If  counsel  in  his  opening  states  a  fact  tending  to  show  negligence 
contributing  to  the  injury  in  respect  to  which  the  action  is 
brought,  a  nonsuit  on  that  ground  ought  not  'to  be  granted  unless 
contributory  negligence  is  conclusively  shown  thereby.  If  there 
are  opened  other  facts  bearing  on  that  subject,  from  which  a  jury 
might  reasonably  infer  no  negligence,  a  nonsuit  is  erroneous. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  ^Yilliam  H,  Speer. 

f'or  the  defendant  in  error,  Bedle,  Edwards  £  Holmes. 

The  opinion  of  the  court  was  delivered  by 

Magie,  Chancellor.  Upon  the  opening  of  the  counsel 
for  the  plaintiff  in  the  trial  of  the  issue  in  this  cause  the 
learned  trial  justice  directed  a  nonsuit.  Thereafter,  judg- 
ment for  the  defendant  was  entered  and  this  writ  of  error 
was  taken.  The  error  assigned  was  the  granting  of  the  non- 
suit. 

A  motion  for  a  nonsuit  upon  the  opening  of  counsel  is  not 
frequently  rcirorted  to.  In  dealing  with  it,  it  is  obvious  that 
the  rule  which  is  applied  to  a  motion  for  a  nonsuit  at  the 
close  of  plaintiff's  evidence  is  the  one  which  should  be  applied. 
In  both  cases,  the  question  presented  is  whether  the  facts 
stated  or  proved,  and  reasonable  inferences  which  may  be 
drawn  therefrom,  disclose  that  the  plaintiff  is  not  entitled 
to  submit  his  ease  to  the  jury,  because  a  verdict  in  his  favor 


Digitized  by  CjOOQIC 


NOVEMBER  TEEM,  1906,  605 

45  Vroom,  Kelly  v.  Bergen  County  Gas  Co. 

could  not  be  maintained.  In  practice,  a  motion  for  a  nonsuit, 
made  upon  the  opening  of  counsel,  is,  perhaps,  more  liberally 
treated  than  an  application  for  a  nonsuit  at  the  close  of  the 
plaintiflPs  case.  In  the  former  case,  if  objection  be  made  to 
a  statement  too  meagre  to  sustain  the  plaintiff's  case,  counsel 
will,  doubtless^  be  permitted  to  enlarge  his  statement.  But 
in  the  haste  required  by  the  pressure  of  business  at  the  present 
day,  counsel,  in  general,  restrict  themselves  to  a  mere  out- 
line of  the  case  they  design  to  present. 

The  opening  appearing  in  the  bill  of  exceptions  is  some- 
what meagre,  and  if  objected  to  on  that  ground,  counsel  would, 
no  doubt,  have  been  permitted  to  make  his  statement  more 
complete. 

But  I  think  it  does  present  a  case  for  the  jury  if  the  facts 
stated  therein  were  proved.  It  appears  thereby  that  the  de- 
fendant company,  which  furnishes  light  to. a  municipality, 
maintained  wires  upon  a  pole,  and  through  those  wires  trans- 
mitted at  times  a  current  which  was  dangerous.  Upon  the 
same  pole  were  strung  wires  of  a  telephone  company  by  which 
plaintiff's  intestate  was  employed  as  a  lineman.  The  nature 
of  the  relation  between  the  telephone  company  and  the  de- 
fendant company  was  not  stated  in  the  opening.  But  from 
the  fact  that  the  telephone  company  was  maintaining  the 
wires  used  in  the  business  of  that  company  upon  the  pole,  it 
may  be  reasonably  inferred  that  that  company  had  acquired 
a  right  to  so  maintain  them.  If  that  inference  were  drawn, 
it  would  also  follow  that  the  telephone  company  had  a  right 
to  resort  to  those  wires  for  repairing  and  rearranging  them. 
Its  workmen,  when  sent  to  make  repairs  or  to  rearrange  the 
wires,  if  in  such  employment  they  were  required  to  ascend 
the  poles,  would  not  be  trespassers,  nor  would  they  resort  to 
the  summit  of  the  poles  out  of  mere  curiosity,  but  they  would 
be  there  to  exercise  the  right  which  their  employer  had  in 
respect  to  its  wires.  It  would  also  follow  that  the  defendant 
company  might  be  inferred  to  have  knowledge  that  in  the 
exercise  of  that  right  of  the  telephone  company  the  workmen 
of  the  latter  company  would  be  compelled  to  ascend  the  poles 
and  be  brought  into  very  close  proximity  with  the  wires  of 
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the  defendant  company,  and  it  might  be  therefrom  inferred 
that  a  duty  devolved  upon  the  company  to  use  reasonable  care 
not  to  endanger  th^  safety  of  such  workmen  by  the  dangei- 
•na  current  passing  through  its  wires. 

It  ha»  xepeatedly  been  held  in  this  court  that  corporations 
maintaining  wir«»  which  carry  strong  and  dangerous  currentb 
of  electricity  owe~a  duty  t»  e^Lcrcise  a  high  degree  of  care  to 
prevent  injury  thereby  to  persons  udM^  in  the  exercise  of  a 
lawful  right,  may  come  in  contact  with  them.  A  corporation 
maintaining  such  wires  in  a  public  street  is  liable  for  a  hmach 
of  that  duty,  if,  by  a  break  in  the  wires,  persons  lawfully  in  the 
street  are  injured.  Newark  Electric  Co.  v.  Ruddy,  33  Vroom 
505 ;  S,  C,  34  Id.  357.  A  like  duty  devolves  upon  a  corpora- 
tion which  maintains  such  wires  in  places  not  public  streets, 
where  there  is  a  reasonable  probability  that  persons,  in  per- 
forming work,  may  come  in  contact  with  them.  Anderson  v. 
Jersey  City  Electric  Light  Co.,  Id.  387 ;  Brooks  v.  Consoli- 
dated Gas  Co.,  41  Id.  211.  Corporations  whose  wires  do  not 
carry  dangerous  currents  are  held  to  a  similar  duty  where 
they  maintain  their  wires  in  places  in  which  they  may  come  in 
contact  with  other  wires  and  be  so  charged  with  dangerous 
currents.  New  York  and  New  Jersey  Telephone  Co.  v.  Ben- 
nett, 33  Id.  742;  Hamilton  v.  Bordentown  Electric  Light 
Co.,  39  Id.  85;  Guinn  v.  Delaware  and  Atlantic  Telephone 
Co.,  43  Id.  276. 

Counsel,  in  his  opening,  asserted  that  the  defendant  com- 
pany had  failed  in  the  performance  of  the  duty  cast  upon  it  in 
two  respects — first,  by  having  its  wires  apparently  insulated 
while  the  insulation  was,  in  fact,  defective;  and  second,  by 
sending  a  dangerous  current  through  its  wires  at  a  time  which 
was  unusual  and  without  notice. 

The  defendant  company  was  a  company  for  lighting  the 
municipality  and,  customarily,  sent  its  current  through  the 
wires  only  after  the  lights  were  required  to  be  used.  The 
plaintiff's  intestate  was  killed  by  a  current  passing  through 
the  wires  at  half-past  four  in  the  afternoon,  in  midsummer. 

If  the  motion  for  a  nonsuit  had  been  made  upon  the  ground 
that  the  opening  failed  to  disclose  an  act  of  negligence  on  the 
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part  of  the  defendant  company,  I  think  it  would  have  been 
properly  refused.  For  the  reasons  above  given,  I  think  that 
the  opening,  though  meagre  in  statement,  yet  contained 
enough  facts  which  permitted  sufiSciently  reasonable  infer- 
ences therefrom,  so  as  to  make  out  the  plaintiff's  case,  if  the 
facts  were  proved. 

But  the  application  was  distinctly  put  by  counsel  for  the 
defendant  company  upon  an  admission  made  in  the  opening 
to  the  effect  that  plaintiff's  intestate  had  handled  the  wire 
of  the  defendant  company  with  naked  hands  and  without  the 
protection  of  rubber  gloves,  and  that  that  admission  indicated 
that  the  deceased  had  failed  to  take  that  care  for  his  per- 
sonal safety  which  every  man  is  required  to  take,  and  thereby 
negligently  contributed  to  the  injury  which  occasioned  his 
death.  It  is  obvious,  moreover,  from  the  colloquy  which  took 
place  between  the  trial  justice  and  the  counsel,  that  the  grant-^ 
ing  of  the  motion  to  nonsuit  was  placed  by  the  justice  entirely 
upon  this  ground,  and  he  gave  no  consideration  whatever  to 
any  supposed  defect  in  the  opening  on  any  other  point. 

As  was  said  by  Justice  O'Brien  in  the  case  of  Hoffman 
House  V.  Fooie,  172  N,  Y.  348,  in  dealing  with  a  question  of 
a  judgment  dismissing  the  plaintiff's  complaint  upon  the 
opening  of  counsel,  the  plaintiff's  counsel  may,  in  his  open- 
ing address,  by  some  admission  or  statement  of  facts,  so  com- 
pletely ruin  his  case  that  the  court  is  justified  in  granting  a 
nonsuit.  That  was  the  position  which  the  defendant  com- 
pany assumed  in  supporting  this  application  for  a  nonsuit, 
and  the  learned  justice  who  presided  at  the  trial  found  that 
by  the  admission  of  the  coimsel  of  the  plaintiff  a  fact  was  in- 
troduced which  required  the  case  to  be  taken  from  the  jury. 

But  the  learned  trial  justice,  in  reaching  the  xjonclusion  that 
the  contributory  negligence  of  plaintiff's  intestate  was  a  neces- 
sary inference  from  the  admitted  fact  that  he  handled  the 
wire  without  the  protection  of  rubber  gloves,  ignored  two 
facts  also  stated  in  the  opening.  One  fact  was  that  the  wire 
handled  appeared  to  be  protected  by  insulation,  but  that  the 
insulation  was  defective.  The  other  fact  was  that  the  wires 
of  the  defendant  company  did  not  ordinarily  carry  any  cur- 
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rent  in  the  daytime,  which  fact  was  known  to  plaintiff's 
intestate. 

In  my  judgment,  upon  the  whole  opening,  if  proved,  it  was 
for  the  jury  to  say  whether,  with  this  knowledge,  the  lineman 
was  negligent  in  assuming  that  there  was  no  risk  in  handling 
such  a  wire,  which  was  not  then  customarily  employed  in 
distributing  a  current  for  electric  light,  and  which  appeared 
to  be  insulated.  The  case,  in  respect  to  assumption  of  risk, 
is  not  unlike  the  case  of  Snyer  v.  New  York  and  New  Jersey 
Telephone  Co.,  44  Vroom  535,  in  which,  under  similar  cir- 
cumstances, this  court  declared  that  there  was  a  question  for 
the  jury  on  that  subject. 

The  result  is  that  the  judgment  must  be  reversed  for  a 
venire  de  novo. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Gar- 
bison,  Fort,  Hendrickson,  Pitney,  Swayze,  Reed,  Bo- 
GERT,  Vredenburgh,  Vroom,  Green,  Dill,  J.J.    13. 


MARGARET  SAUTTER,  DEFENDANT  IN  ERROR,  v.  THE 
SUPREME  CONCLAVE  IMPROVED  ORDER  OF  HBPTA- 
SOPHS,  PLAINTIFF  IN  ERROR. 

Submitted  December  10,  1906— Decided  March  4,  1907. 

Where  the  record  brought  up  by  a  writ  of  error  discloses  no  final  judg- 
ment in  an  action  at  law  there  is  no  matter  for  review,  and  the 
writ  must  be  dismissed. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  W.  Holt  Apgar,  with  whom  was 
Olin  Bryan  (of  the  Maryland  bar). 

For  the  defendant  in  error,  Joseph  A.  Beecher, 
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The  opinion  of  the  court  was  delivered  by 

Magie,  Chancelix)R.  We  find  it  impossible  to  consider 
the  questions  presented  by  the  elaborate  briefs  of  counsel,  for 
the  writ  of  error  in  this  case  discloses  no  final  judgment  in 
the  court  below. 

The  declaration  is  upon  a  benefit  certificate  in  favor  of  fi 
beneficiary  therein  named.  It  would  seem,  from  the  state  of 
the  case,  that  the  pleas  once  filed  to  the  declaration  were,  with 
consent  of  counsel,  withdrawn  from  the  files,  and  two  pleas 
were  substituted.  One  of  those  pleas  was  the  general  issue. 
The  other  was  a  special  plea  in  bar.  To  the  latter  plea  the 
plaintiff  demurred,  and  the  demurrer  was  sustained  by  the 
Supreme  Court  No  further  proceedings  were  taken  in  that 
court.  There  has  been  no  determination  of  the  damages,  and 
consequently  there  has  been  no  final  judgment  rendered. 
Moreover,  the  record  discloses  a  plea  of  the  general  issue  un- 
disposed of,  and  that  must  require  the  disposition  of  the  issue 
thus  tendered  before  final  judgment  can  be  entered. 

Nothing  is  better  settled  than  that  a  court  of  review  will 
not  consider  questions  presented  upon  interlocutory  or  tempo- 
rary orders  of  a  court  of  law,  but  will  consider  only  questions 
raised  after  final  judgment.  Cole  v.  Wooden,  3  Harr,  15; 
Rutherford  v.  Fen,  1  Zab.  700 ;  Allen  v.  Tyler,  3  Vroom  499 ; 
Cooper  V.  Vanderveer,  18  Id.  178 ;  Parks  v.  State,  33  Id.  664. 

The  writ  of  error  must  therefore  be  dismissed. 


WENDELL  J.  WRIGHT,  RELATOR,  DEFENDANT  IN  ERROR. 
V.  LUTHER  A.  CAMPBELL,  RESPONDENT,  PLAINTIFF 
IN  ERROR. 

Argued  November  2C,  1906 — Decided  March  4,  1907. 

1.  The  act  of  February  15th,  1905,  entitled  "An  act  relative  to  the 
time  of  election  and  appointment  and  terms  of  office  of  officers 
elected  or  appointed  in  towns,  townships,  boroughs  and  other 
municipalities  in  this  state,"  has  no  application  to  the  terms  of 
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county  officers,  except  those  who  are  elected  by  the  various  mu- 
nicipalities specified  in  the  statute  to  represent  them  in  the  county 
government. 
2.  The  act  referred  to  neither  abolished  the  annual  meeting  of  the 
boards  of  chosen  freeholders  of  the  several  counties  of  the  state 
for  the  year  1905,  nor  changed  the  time  for  the  holding  of  such 
meeting. 


On  error  to  the  Supreme  Court.  For  opinion  of  that  court, 
see  ante  p.  82. 

For  the  plaintiff  in  error,  Peter  W.  Stagg. 

Pro  se,  Wendell  J.  Wright. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  controversy  involves  the 
right  to  the  office  of  attorney  of  the  board  of  freeholders  of 
the  county  of  Bergen,  Wright,  the  relator  in  the  court  below, 
claims  title  by  virtue  of  an  election  to  the  office  by  the  board 
of  freeholders  at  a  meeting  of  that  body  held  on  the  second 
Wednesday  of  May,  1905.  Campbell  claims  title  by  virtue  of 
an  election  held  by  the  board  on  the  1st  day  of  January,  1906. 

The  incumbent  of  the  office  prior  to  the  election  of  Wright 
was  Mr.  Koester,  who  was  elected  on  the  second  Wednesday 
of  May,  1903.  By  force  of  section  87  of  the  act  creating 
boards  of  freeholders,  his  term  of  office  was  two  years,  and, 
unless  extended  by  subsequent  legislation,  expired  upon  the 
day  upon  which  Wright  was  elected.  It  is  contended,  how- 
ever, on  behalf  of  Campbell,  that  Mr.  Koester's  term  wa?« 
extended  until  the  first  day  of  the  following  January,  by 
force  of  the  third  section  of  the  act  of  February  15th,  1905, 
entitled  "An  act  relative  to  the  time  of  election  and  appoint- 
ment and  terms  of  office  of  officers  elected  or  appointed  in 
towns,  townships,  boroughs  and  other  municipalities  in  this 
state."  Pamph,  L.,  p.  14.  The  section  referred  to  pro- 
vides that  "every  officer  heretofore  appointed  or  chosen  by 
the  township  committee,  mayor  or  other  governing  body  of 
any  town,  township,  borough  or  other  municipality,  and  hold- 
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ing  office  therein  at  the  passage  of  this  act,  shall  continue  in 
office,  and  his  term  of  office  shall  be  and  hereby  is  extended 
from  the  time  when  his  term  would  otherwise  expire  until 
twelve  o'clock  noon  of  the  first  day  of  January  next  succeed- 
ing the  dftte  at  which  his  term  of  office  would  otherwise  ex- 
pire." We  do  not  consider  that  this  statutory  provision  has 
the  scope  contended  for.  Prior  to  the  year  1901,  municipal 
or  charter  elections  throughout  the  state  were  held  on  days 
other  than  that  on  which  the  general  or  state  election  was 
held.  In  1901  the  legislature,  conceiving  it  to  be  desirable 
that  the  municipal  or  charter  election  should  be  consolidated 
with  the  general  or  state  election  in  the  various  cities  of  the 
state,  passed  a  law  providing  that  thereafter,  in  all  the  cities 
of  the  state,  all  officers  required  to  be  elected  therein  at  any 
municipal  or  charter  election  should  be  voted  for  and  elected 
on  the  first  Tuesday  after  the  first  Monday  of  November  in 
each  year,  and  upon  the  same  official  ballots  required  by  law 
for  the  election  of  state  and  county  officers.  Pamph.  L.  1901, 
p,  41.  This  change  of  the  date  of  the  municipal  or  charter 
election  in  cities,  from  the  spring  (ordinarily)  until  the  fall, 
made  it  necessary  to  alter  the  date  upon  which  the  terms  of 
office  of  the  various  officers  elected  or  appointed  for  such  mu- 
nicipalities should  commence,  and  the  time  was  fixed  by  the 
statute  as  "the  first  day  of  January  next  succeeding  their 
election."  In  order  that  the  change  in  the  date  of  the  charter 
election  should  not  operate  to  suspend  municipal  functions  in 
the  various  cities  of  the  state,  the  act  provided  (in  section  2) 
that  the  term  of  every  officer  theretofore  elected  in  any  city, 
and  holding  office  at  the  time  of  the  passage  of  the  act,  should 
be  extended  from  the  time  when  his  term  would  otherwise 
expire  to  the  first  day  of  January  next  ensuing,  and  further 
provided  (in  section  3)  for  a  like  extension  of  the  terms  of 
officers  who  were  appointed  by  the  mayor  or  by  the  common 
council  of  the  city.  From  1901  to  1905  the  charter  or  mu- 
nicipal election  in  cities  was  held  on  the  same  day  as  the 
general  election  for  county  and  state  officers,  while  in  the 
municipalities  of  lower  rank  the  charter  election  continued  to 
be  held  in  the  spring.     In  the  latter  year  the  legislature 
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passed  the  statute  to  which  Mr.  Campbell  appeals  in  support 
of  his  contention  that  Mr.  Koester's  term  had  not  expired  at 
the  time  of  Mr.  Wright's  election.  That  statute  is  an  exact 
transcript  of  tho  act  of  1901,  except  that  wherever  the  word 
"city,"  or  its  plural,  appears  in  the  earlier  statute,  the  words 
"'town,  township,  borough  and  other  municipality,"  or  their 
plurals,  are  substituted  in  the  latter  act.  The  legislative 
purpose  sought  to  be  accomplished  by  this  latter  enactment  is 
too  clear  to  be  mistaken.  It  was  to  completely  abolish 
"spring''  elections  throughout  the  state — to  consolidate  all 
municipal  or  charter  elections  with  the  general  November 
election  for  state  and  county  officers.  The  object  of  the 
second  and  third  sections  of  the  act  of  1905  is  identical  with 
that  which  induced  the  insertion  of  the  same  section  in  the 
act  of  1901,  namely,  to  prevent  the  change  in  the  date  of  the 
charter  election  in  the  various  municipalities  affected  by  the 
statute  from  disarranging  or  suspending  the  functions  of 
those  municipalities. 

It  is  hardly  necessary  to  add  that,  as  a  county  is  not  one  of 
the  political  divisions  of  the  state  which  hold  municipal  or 
charter  elections,  the  third  section  of  the  act  of  1905  has  no 
application  to  the  terms  of  county  officers,  with  the  single 
{'xception  of  those  who  are  elected  by  the  various  municipali- 
ties specified  in  the  statute  to  represent  them  in  the  county 
government.  As  to  that  class,  the  section  operates  to  extend 
the  term  of  office  of  the  then  incumbents  until  the  first  day 
of  the  ensuing  January,  and  to  change  the  date  of  the  com- 
mencement of  the  term  of  those  thereafter  elected  from  the 
second  Wednesday  of  May  to  the  first  Monday  of  January. 

It  is  further  contended  on  behalf  of  Mr.  Campbell  that  the 
election  of  Mr.  Wright  was  a  nullity  because  the  meeting  of 
the  board  of  freeholders  on  the  second  Wednesday  of  May, 
1905,  at  which  he  was  chosen,  was  not  the  annual  stated  meet- 
ing of  the  board,  and  was  held  without  legal  authority.  The 
sixth  section  of  the  act  to  incorporate  chosen  freeholders 
(Gen.  Stati,  p.  410)  requires  the  annual  stated  meeting  of 
the  board  to  be  held  on  the  second  Wednesday  of  each  May, 
and  the  meeting  at  which  Mr.  Wright  was  elected  was  held 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1906.  613 


4.5  Vroom.  Wright  v.  Campbell. 


pursuant  to  that  enactment.  The  contention  on  behalf  of  Mf. 
Campbell  is  that  this  section  was  repealed  by  the  act  of  1905 
above  referred  to,  and  the  date  of  the  annual  meeting  changed 
to  the  1st  dAy  of  January.  The  statute  appealed  to  contains 
no  reference  to  boards  of  freeholders  or  their  meetings,  but 
the  argument  is  that  as  the  commencement  of  the  terms  of 
members  of  the  board  of  freeholders  elected  to  represent  the 
various  mimicipalities  mentioned  in  the  statute  has  been 
changed  by  its  provisions  from  the  second  Wednesday  of  May 
to  the  1st  day  of  January,  the  time  of  organization  is  neces- 
sarily changed  to  the  latter  date,  and  that  as  organization 
must  take  place  at  the  annual  meeting,  the  statute,  by  neces- 
sary implication,  has  substituted  January  1st  as  the  date  of 
the  annual  meeting. 

It  is  to  be  observed  that  the  act  of  1905  did  not  change  the 
time  of  the  commencement  of  the  term  of  all  members  of 
boards  of  freeholders,  for  the  act  of  1901,  which  consolidated 
the  municipal  with  the  general  election  in  the  various  cities 
of  the  state,  had  already  changed  the  time  of  the  commence- 
ment of  the  term  of  those  members  of  boards  of  chosen  free- 
holders who  were  elected  from  that  class  of  municipalities. 
The  act  of  1901,  although  it  created  diversity  in  the  com- 
mencement of  the  terms  of  members  of  these  boards,  pre- 
sented no  obstacle  to  annual  organization  on  the  day  previ- 
ously designated  by  the  legislature,  namely,  the  second 
Wednesday  of  May,  and  it  is  not  at  all  clear  to  us  that  the 
jict  of  1905  has  any  such  effect.  But  even  if  the  soundness 
of  the  contention  made  on  behalf  of  Mr.  Campbell  be  con- 
ceded, the  date  of  the  annual  meeting  for  the  year  1905  mani- 
festly was  not  changed  to  the  Ist  day  of  January,  for  the 
1st  day  of  January  of  that  year  had  already  gone  by  six 
weeks  before  the  passage  of  the  act.  Clearly,  if  the  statute 
did  change  the  date  of  the  annual  meetings  of  the  boards  of 
freeholders,  it  did  not  become  effective  for  that  purpose  until 
after  the  first  election  provided  for  by  it  was  held,  for  until 
after  that  election  no  change  whatever  took  place  in  the  com- 
mencement of  the  terms  of  any  of  the  members,  and  it  is  thij* 
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change  which,  it  is  said,  by  necessary  implication,  alters  the 
date  of  the  annual  meeting. 

.  It  was  suggested  upon  the  argument  that  although  the 
statute  could  not  operate  to  change  the  date  of  the  annual 
meeting  of  1905  to  the  1st  day  of  January  of  that  year,  its 
effect  was  to  abolish  that  meeting  for  that  particular  year. 
No  reason  was  stated  by  counsel  why  such  a  result  followed 
from  the  enactment  of  the  statute  of  1905,  nor  are  we  able  to 
perceive  any.  The  legislative  scheme  contains  no  purpose 
which  required  the  abolition  of  that  particular  meeting,  and 
this  being  so,  the  fact  that  by  the  fourth  section  of  the  act 
incorporating  chosen  freeholders  (Oen,  Stat,  p.  410),  and 
the  twenty-fourth  section  of  the  General  Tax  law  {Pamph,  L. 
1903,  p.  409),  the  annual  stated  meeting  of  the  board  of  free- 
holders is  primarily  designated  as  the  one  at  which  the  finan- 
.  cial  budget  of  the  coimty  shall  be  made  up  for  the  ensuing 
year,  and  that  no  provision  is  made  by  the  act  of  1905  for 
the  performance  of  that  important  work  at  any  other  time,  is 
itself  enough  to  negative  the  idea  of  any  such  legislative 
intent.  We  concur  in  the  conclusion  expressed  by  the  Su- 
preme Court  in  Fan  Emburg  v.  Trail,  44  Vroom  394,  in 
which  a  similar  contention  was  made  that  the  act  of  1905  did 
not  operate  to  abolish  the  annual  meetings  of  boards  of  free- 
holders for  that  year. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gab- 
bison,  Fort,  Hendrickson,  Pitney,  Sway^e,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     15. 

For  reversal — None. 
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LOUIS  H.  ROGERS,  PLAINTIFF  IN  ERROR,  v.  ROE  &   CON- 
OVER,  DEFENDANTS  IN  ERROR. 

Argued  November  21,  1906— Decided  March  4,  3907. 

1.  A  servant  who  knows  that  a  tool  or  appliance  furnished  to  him 
by  his  master  is  defective  does  not,  on  that  account,  assume  the 
risk  of  injury  resulting  from  its  use.  It  is  not  the  obviousness  of 
the  physical  condition  or  situation  which  charges  the  servant  with 
the  assumption  of  the  risks  that  arise  from  it,  but  the  obviousness 
of  the  danger  which  the  physical  condition  or  situation  produces. 

2.  The  fact  that  a  master  furnishes  to  his  servant,  for  use  by  the 
latter  in  his  work,  a  tool  or  appliance  which  is  defective,  will  not 
justify  the  conclusion  that  the  master  did  not  use  reasonable  care 
to  furnish  a  safe  tool  or  appliance,  unless  (1)  the  defect  was  of 
such  a  character  as  to  suggest  to  an  ordinarily  prudent  person 
that  there  was  danger  of  injury  in  the  use  of  the  tool  or  appli- 
ance, or  (2)  unless  prior  use  of  the  tool  or  appliance,  in  its  de- 
fective condition,  had  disclosed  that  it  was  dangerous,  and  the 
master  knew  or  ought  to  have  known  that  this  was  the  case. 


On  error  to  the  Essex  Circuit  Court. 

For  the  plaintiff  in  error,  Samuel  W.  Boardman,  Jr. 

For  the  defendants  in  error,  Sherrerd  Depue. 

The  opinion  of  the  court  was  delivered  by 

GuMMEBE,  Chief  Justice.  This  suit  is  brought  to  recover 
compensation  for  injuries  received  by  the  plaintiff  through  a 
fall  while  at  work  upon  a  ladder,  and  in  the  service  of  the  de- 
fendants, at  their  store  in  the  city  of  Newark.  The  defend- 
ants were  engaged  in  the  business  of  selling  plumbers'  and 
steamfitters'  supplies.  These  supplies  were  kept  in  rows  of 
bins,  or  pigeon-holes,  which  had  been  constructed  along  the 
walls  of  their  store,  and  which  extended  from  the  floor  nearly 
to  the  ceiling.  The  lower  rows  of  bins  were  deeper  than  the 
upper  ones,  and  this  method  of  construction  left  a  ledge,  or 
shelf,  about  three  feet  from  the  floor.  For  the  purpose  of 
affording  access  to  the  upper  rows,  **trolley"  ladders  were  pro- 
vided, which  were,  each  of  them,  suspended  by  two  grooved 
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wheels  from  a  track,  or  iron  pipe,  running  along  the  walls 
and  fastened  to  them  near  the  ceiling.  To  render  the  ladders 
easily  movable  along  this  pipe,  or  track,  rubber  rollers  were 
affixed  to  their  sides  at  the  points  of  their  contact  with  the 
ledge,  or  shelf,  above  described,  and  revolved  along  it  as  the 
ladders  were  shifted  from  place  to  place.  As  these  ladders 
were  originally  constructed,  there  was,  below  each  of  the 
grooved  wheels  by  which  the  ladders  were  suspended,  a  metal 
projection,  or  lug,  about  an  inch  and  a  half  long  and  half  an 
inch  wide,  which  extended  under,  and  in  close  proximity  to, 
tlie  iron  pipe,  or  track,  for  the  purpose  of  preventing  the 
grooved  wheels  from  leaving  the  track.  The  ladder  upon 
which  the  plaintiff  was  at  work  when  the  accident  occurred 
had  one  of  these  lugs  broken  off.  The  plaintiff  had  mounted 
it  for  the  purpose  of  taking  some  steamfitters'  supplies  from 
a  bin  in  one  of  the  upper  tiers.  This  bin  was  a  little  to  one 
side  of  the  ladder,  and  its  position  made  it  necessary  for  the 
plaintiff  to  lean  out  beyond  the  side  of  the  ladder  to  accom- 
plish his  purpose.  The  throwing  of  his  weight  to  one  side 
caused  first  one  of  the  grooved  wheels  to  leave  the  track,  and 
then  the  other,  and  the  ladder,  with  the  plaintiff  upon  it, 
fell  to  the  floor.  The  plaintiff  had  no  knowledge  of  any  pre- 
vious occurrence  of  the  kind.  This  lug  had  been  broken  from 
the  ladder  more  than  two  years  before  the  occurrence  of  the 
accident,  and  the  contention  of  the  plaintiff  at  the  trial  was 
that  the  defendants  were  chargeable  with  knowledge  of  its 
defective  condition,  and  that  their  failure  to  repair  it  was  a 
neglect  of  the  duty  which  they  owed  him  of  using  reasonable 
care  in  furnishing  him  with  safe  appliances  for  his  work. 
The  trial  judge  considered  that  the  failure  to  repair  the 
ladder  was  a  neglect  of  this  duty,  but  held  that  its  defective 
condition  was  obvious,  and  that,  therefore,  the  plaintiff  as- 
sumed the  risk  of  dangers  resulting  from  the  absence  of  the 
lug.  For  this  reason  he  directed  a  nonsuit  to  be  entered 
against  the  plaintiff. 

The  plaintiff  assigns  error  upon  that  instruction. 

As  will  be  perceived  from  the  above  description  of  the  con- 
struction of  the  ladder,  and  the  method  of  its  operation,  the 
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location  of  the  lug  was  at  its  top,  near  the  ceiling,  and  we 
cannot  concur  in  the  view  held  by  the  trial  judge  that  its  ab- 
sence was  so  plainly  apparent  that  every  person  using  the 
ladder  was  chargeable  with  notice  of  that  fact.  Taking  into 
consideration  its  location,  and  its  size,  the  question  whether 
its  absence  was  obvious  to  persons  using  the  ladder  was,  in 
our  opinion,  one  for  the  determination  of  the  jury  rather  than 
of  the  court.  But  even  if  the  absence  of  the  lug  should  be  con- 
sidered to  have  been  obvious,  it  cannot  be  said,  as  a  matter  of 
law,  that  its  absence  made  it  obvious  that  the  ladder  was  de- 
fective or  out  of  repair  in  any  of  its  parts.  To  a  person  un- 
acquainted with  the  method  of  the  construction  of  these 
ladders  it  might  very  readily  appear  that  the  ladder  had  been 
originally  constructed  with  a  lug  under  only  one  of  the  trolley 
wheels.  The  question  whether  the  absence  of  the  lug  was  an 
obvious  defect  was,  therefore,  in  our  judgment,  also  one  for 
the  determination  of  the  jury.  Furthermore,  the  resolution 
of  each  of  these  questions  against  the  plaintiff  is  not  fatal  to 
his  right  to  recover.  It  does  not  necessarily  follow  that,  be- 
cause the  absence  of  the  lug  from  the  ladder  was  obvious, 
and  the  knowledge  of  the  defective  condition  of  that  appliance 
was  therefore  imputable  to  the  plaintiff,  he  is  to  be  held  to 
have  assumed  the  risk  of  injury  resulting  from  its  use.  It 
is  not  the  obviousness  of  the  physical  situation  or  condition 
that  charges  the  servant  with  the  assumption  of  the  risks 
which  arise  from  it,  but  the  obviousness  of  the  dangers  which 
the  physical  condition  or  situation  produces.  Burns  v.  Dela- 
ware and  Atlantic  Telephone  Co,,  41  Vroom  745,  and  cases 
cited.  Whether,  therefore,  the  plaintiff  assumed  the  risk  of 
the  ladder  becoming  detached  from  the  pipe,  or  track,  from 
which  it  was  suspended,  while  he  was  using  it,  did  not  de- 
pend upon  his  knowledge  of  the  absence  of  the  lug,  or  upon 
his  knowledge  that  the  ladder  was  defective  by  reason  of  that 
absence,  but  upon  whether  the  want  of  a  lug  rendered  the 
likelihood  of  such  an  accident  as  happened  to  him  apparent 
to  an  ordinarily  prudent  person.  Viewed  in  the  most  favor- 
able aspect  for  the  defendants,  this  was  a  doubtful  question 
of  fact  to  be  settled  by  the  jury. 
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But  it  does  not  necessarily  result,  from  the  conclusion 
which  we  have  reached  upon  this  point,  that  the  judgment 
of  nonsuit  was  erroneous,  for  the  plaintiff  was  not  entitled 
to  go  to  the  jury  unless  the  case  made  by  him  sustained  his 
contention  that  the  defendants  failed  in  their  duty  to  use 
reasonable  care  to  furnish  him  with  safe  appliances  for  his 
work  by  permitting  this  ladder  to  remain  in  use  without  the 
lug.  If — instead  of  its  being  obvious  that  the  absence  of  one 
of  the  lugs  made  it  probable  that  the  ladder  would  become 
detached  from  the  track  upon  which  it  ran,  provided  a  per- 
son standing  upon  it  should  throw  his  weight  over  to  one 
side — no  one  would  reasonably  anticipate  such  an  occurrence, 
then,  not  only  would  the  plaintiff  be  absolved  from  the  as- 
sumption of  the  risk  of  such  an  accident  as  befell  him,  but 
the  defendants  would  be  guilty  of  no  failure  in  the  discharge 
of  the  duty  which  they  owed  him.  It  seems  to  us  entirely 
plain,  however,  that  whether  the  absence  of  the  lug  did  or  did 
not  afford  reasonable  ground  for  anticipating  that  such  a  re- 
sult would  follow,  was  (as  we  have  already  stated)  not  so 
free  from  doubt  as  to  make  it  a  question  for  the  court  rather 
than  for  the  jury. 

Moreover,  a  witness,  called  by  the  plaintiff,  who  had  form- 
erly been  in  the  employ  of  the  defendants,  testified  that,  dur- 
ing the  time  when  he  worked  in  their  store,  the  ladder  "used 
to  come  off  the  track  once  in  awhile  when  you  got  on  it  side- 
ways; if  you  went  up  sideways  it  might  go  off;  if  you  went 
up  in  the  middle  it  was  all  right.*'  The  fact  that  the  ladder 
did  become  detached  from  the  track  when  used  in  the  manner 
described  overcame  the  presumption  (assuming  it  to  have 
existed)  that  the  absence  of  the  lug  did  not  render  it  unsafe 
for  use;  and  it  was  for  the  jury  to  determine  whether  the 
defendants,  as  employers,  were  not  chargeable  with  knowl- 
edge of  that  fact. 

The  nonsuit  cannot  be  supported  either  upon  the  ground 
of  assumed  risk  on  the  part  of  the  plaintiff  or  on  the  ground 
of  lack  of  proof  of  failure  of  duty  on  the  part  of  the  defend- 
ants.   The  judgment  must  therefore  be  retersed. 
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For  affirmance — Gray,  J.    1. 

For  reversal — The  Chief  Justice,  Garrison,  Fort,  Gar- 
RETSON,  Hendrickson,  Pitney,  Swayze,  Trenchard,  Vre- 

DEXBURGH,  VrOOM,  GrEEN,  DiLL,  J.J.      12. 


ELIJAH    PIVER,    DEFENDANT    IN    ERROR,    v.    PENNSYL- 
VANIA RAILROAD  COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  November  27,  1906— Decided  June  17,  1907. 

In  an  action  against  a  railroad  company  for  injuries  caused  by  de- 
fendant's failure  to  keep  a  highway  crossing  over  its  tracks  in 
proper  repair — Held,  that  the  proofs  failed  to  show  any  default 
on  the  part  of  the  defendant  in  the  proper  maintenance  of  such 
crossing. 


On  error  to  the  Camden  Circuit  Court. 

For  the  plaintiff  in  error,  Thomas  L.  Gashill. 

For  the  defendant  in  error,  John  W.  Wescott. 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice,  The  plaintiff,  Piver,  while 
driving  down  Fourth  street,  in  the  city  of  Camden,  in  Decem- 
ber, 1904,  was  thrown  from  his  wagon  while  crossing  the 
tracks  of  the  defendant  company,  where  they  intersect  that 
street,  and  quite  badly  hurt.  He  seeks  by  this  suit  to  recover 
from  the  defendant  company  compensation  for  his  injuries, 
basing  his  claim  upon  the  allegation  that  the  accident  was 
due  to  the  failure  of  the  defendant  to  keep  in  proper  repair 
the  passageway  over  its  tracks.  The  trial  of  the  case  resulted 
in  a  verdict  and  judgment  ia  favor  of  the  plaintiff.  The 
present  writ  brings  up  that  judgment  for  review. 
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According  to  the  testimony  of  the  plaintiflE  upon  the  wit- 
ness-stand, the  accident  happened  under  the  following  condi- 
tions: He  was  driving  down  Fourth  street,  toward  the  rail- 
road crossing,  upon  the  trolley  tracks  which  were  laid  in  thai 
street.  When  he  came  to  the  railroad  crossing,  and  had 
passed  over  one  and  perhaps  two  tracks,  one  of  the  feet  of  his 
horse  became  fast,  causing  the  animal  to  fall.  The  sudden 
checking  of  the  wagon  precipitated  the  plaintiff  out  of  it  and 
upon  the  roadway.  The  plaintiff  himself,  and  one  Gladney, 
who  was  on  the  wagon  with  him  at  the  time  of  the  accident, 
are  the  only  witnesses  called  in  his  behalf  who  testified  to  the 
happening  of  the  accident,  and  they  both  agree  that  it  was 
caused  by  the  foot  of  the  horse  becoming  caught  Neither  of 
them,  however,  was  able  to  state  in  what  it  was  that  the  ani- 
mal's foot  became  fastened.  The  plaintiff  says:  "My  horse 
got  his  foot  fast  some  way,  I  donH  know,  it  was  so  quick  as 
that,  so  fast  it  threw  me.  *  *  *  i  was  thrown  over  to  the 
left  of  the  horse ;  the  horse  fell  to  the  right ;  his  right  foot 
was  fast  and  I  went  over  to  the  left."  He  was  then  asked : 
.   "Q.  What  happened  to  the  horse  when  his  foot  was  caught  ? 

''A.  Well,  he  was  so  fast  that  some  man  there 

''Q.  Well,  was  the  horse  thrown,  or  did  he  stand  up? 

"A.  He  fell  over  to  the  right;  threw  him  on  his  side  over 
to  the  right. 

"(?.  W^as  he  held  there  in  that  position  ? 

'*A.  Held  so  fast  that  some  man  had  to  take  an  iron  crow- 
bar and  pry  his  foot. 

**Q.  You  saw  him  pry  his  foot  out,  did  you  ? 

".4.  Yes,  sir." 

Gladney,  being  asked  to  tell  what  he  recollected  of  the  acci- 
dent, said :  "As  we  got  on  the  track,  the  horse  throwed  Mr. 
Piver,  kind  of  catched  himself  with  his  foot,  and  Mr.  Piver 
went  out,  with  the  lines  in  his  hands,  on  his  face,  and  he  had 
no  more — was  just  raising  up,  and  the  horse  made  a  start  and 
throwed  me  down  between  the  shafts  and  his  legs,  and  the 
horse  fell  on  me."    He  was  then  asked : 

*'Q,  What  was  the  matter  with  the  horse? 

"^.  That  I  don't  know. 
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''Q.  Do  you  know  whether  the  horse  got  caught  or  not  ? 

*'A.  I  don't  know  nothing;  after  I  was  taken  out  I  seen  a 
man  with  a  crowbar  prying  his  foot  out;  that  is  all  I  know. 

*'Q,  Well,  you  afterwards  saw  them  prying  the  horse's  foot 
out? 

"A.  After  they  were  taking  me  out,  as  I  was  getting  on 
my  feet,  I  seen  a  man  prying  the  horse's  foot  out." 

This  is  the  whole  of  the  testimony  offered  on  behalf  of  the 
plaintiff  to  support  his  contention  that  the  catching  of  his 
horse's  foot  was  due  to  the  defective  condition  of  the  cross- 
ing, and  it  may  well.be  doubted  whether  it  was  sufficient  to 
support  a  finding  of  dereliction  of  duty  on  the  part  of  the 
defendant.  Assuming,  however,  that  it  was  suflBcient  to  call 
upon  the  defendant  for  an  explanation,  under  the  doctrine  of 
Bahr  v.  Lombard,  Ayres  &  Co,, .  24  Vroom  233,  and  Bien  v. 
linger,  35  Id.  596,  the  proofs  submitted  on  behalf  of  defend- 
ant demonstrated  that  the  accident  to  the  plaintiff  was  not 
the  result  of  any  lack  of  care  on  the  part  of  the  company  in 
keeping  this  crossing  in  proper  repair.  As  has  already  been 
intimated,  the  accident  occurred  at  a  point  where  the  defend- 
ant company's  tracks  were  crossed  by  the  tracks  of  a  street 
railway  company,  and  it  was  necessary  that  the  intersection 
of  the  tracks  should  be  so  arranged  as  to  provide  for  the 
safety  both  of  travelers  upon  the  street  railway  and  those 
upon  the  defendant's  road.  For  this  purpose  the  defendant 
company  installed  what  is  called  a  "cross  frog."  This  frog 
was  of  standard  pattern,  and  consisted  of  a  main  rail,  upon 
which  the  cars  were  run,  and  a  guard  rail,  to  prevent  them 
from  leaving  the  main  rail.  The  distance  between  the  main 
rail%nd  the  guard  rail  of  this  frog  was  one  and  three-quarters 
inches,  and  this  space  was  absolutely  necessary  for  the  play 
of  the  flange  of  the  car  wheels.  It  was  between  these  two 
lails  that  the  foot  of  plaintiff's  horse  was  caught,  presumably 
by  the  calk  of  the  shoe  becoming  wedged  in  the  space.  Two 
witnesses  produced  on  the  part  of  the  defendant  testified  to 
this  fact.  One  of  them,  Mahoney,  was  a  gateman  in  the  em- 
ployment of  the  company,  stationed  at  this  point,  and  the 
other,  Ginnelly,  was  a  carpenter  in  its  employ,  who  was  pass- 
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ing  the  place  where  the  accident  oe«iiiEed  on  his  way  to 
dinner.  Ginnelly  testifies  that  he  pried  the  horse's  foot  loose 
with  a  crowbar,  and  Mahoney  testifies  to  the  same  thing.  No 
attempt  was  made  on  the  part  of  the  plaintiff  to  impeach  the 
credibility  of  either  of  these  witnesses,  and  their  story  is  not 
contradicted  by  anything  testified  to  on  behalf  of  the  plaintiff.  * 
It  must  be  accepted,  therefore,  as  true,  and  it  demonstrates 
that  the  accident  was  not  the  result  of  any  neglect  of  duty  on 
the  part  of  the  defendant  company  in  maintaining  in  good 
repair  a  proper  passageway  over  its  railroad,  and  that  being 
so,  it  is  under  no  legal  liability  to  answer  to  the  plaintiff  for 
the  injuries  which  he  received. 

The  judgment  under  review  should,  therefore,  be  reversed. 

Garrison,  J.  (dissenting).  Upon  the  question  of  the  de- 
fendant's liability,  the  trial  court  left  it  to  the  jury  to  say 
whether  in  the  construction  of  the  street  crossing  the  defend- 
ant had  left  ^'an  improper  space  between  the  planking  and 
the  rail,  or  the  main  rail  and  the  guard  rail,  in  which  \he 
horse's  hoof  or  shoe  had  caught.''  If  the  horse's  hoof  had 
caught  between  the  planking  and  the  rail,  an  inference  of 
negligence  could  be  drawn.  There  was  testimony  competent 
to  prove  that  this  was  so.  Whether  it  was  so  or  not  depended 
upon  the  meaning  and  force  ascribed  to  the  plaintiff's  testi- 
mony, and  whether  it  was  believed  in  face  of  contradictory 
proof  given  by  the  defendant's  witnesses.  This  presented 
essentially  a  jury  question,  which  it  was  not  error  to  leave  to 
the  jury. 

I  shall  vote  to  affirm. 

I  am  authorized  by  Judge  Vroom  to  say  that  his  votfe  is 
upon  the  ground  stated  in  this  memorandum. 

For  affirmance — Garrison,  Vroom,  J.J.     2. 

For  reversal — The  Chancellor,  Chief  Justice,  Fort, 
Hendrickson,  Pitney,  Swayze,  Reed,  Trenchard,  Booebt, 
Yredenburgh,  Green,  Gray,  Dill,  J.J.     13. 
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WILLIAM  Y.  GI^DNEY,  DEFENDANT  IN  ERROR,  v.  PENN- 
SYLVANIA RAILROAD  COMPANY,  PLAINTIFF  IN 
ERROR. 

Argued  November  27,  19(H>—Decided  June  17,  1907. 
On  error  to  the  Camden  Circuit  Court. 
For  the  plaintiff  in  error,  Thomas  L.  Gaskill, 
For  the  defendant  in  error,  John  W,  Wescott. 

Per  Curiam. 

This  is  an  action  for  personal  injuries  arising  out  of  the 
same  accident  which  was  the  foundation  of  the  suit  of  Piver 
against  the  same  company,  and  decided  by  this  court  at  the 
present  term. 

For  the  reasons  expressed  in  our  opinion  in  "that  case,  the 
judgment  brought  up  for  review  by  the  present  writ  of  error 
must  be  reversed. 

Garrison,  J.  (concurring).  This  case  is  similar  to  the 
case  of  Piver,  decided  at  this  term.  On  the  authority  of  that 
case  I  vote  to  reverse  in  this  case. 

Judge  Vroom  votes  to  reverse  upon  the  same  grounds. 

For  afjirmaiice — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, Fort,  Hendrickson,  Pitney,  Swayze,  Reed,  Trench- 
AKD,  BoGEUT,  Vredenburoh,  Vroom,  Green,  Gray,  Dili., 
J.  J.     15. 
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ANNA  BAUER,  PLAINTIFF  AND  PLAINTIFF  IN  ERROR,  v. 
NORTH  JERSEY  STREET  RAILWAY  COMPANY,  DE- 
FENDANT IN  ERROR. 

Submitted  December  10,  1006— Decided  March  4,  1907. 

If,  under  the  proof,  reasonable  minds  may  differ  as  to  whether  a  per- 
son who  is  injured  upon  a  crosswalk  while  in  the  act  of  crossing 
a  trolley  track  in  front  of  an  approaching  car  is  guilty  of  con- 
tributory negligence,  the  question  is  for  the  jury. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Benjamin  M,  Weinberg. 

For  the  defendant  in  error,  John  A,  Bernhardt 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  plaintiff  is  a  young  girl,  and,  at  the  time  of 
the  injury  for  which  this  suit  is  brought,  she  was  twelve  years 
of  age.  She  was  run  down  by  a  trolley  car  of  the  defendant 
company  while  upon  the  west  crosswalk  of  Schalk  street,  cross- 
ing Bowery  street,  in  the  city  of  Newark.  She  was  struck  upon 
the  head  and  was  picked  up  and  taken  to  the  hospital,  and  her 
evidence,  as  to  how  the  accident  happened,  naturally  shows 
some  confusion  in  her  memory.  There  were  other  witnesses 
who  saw  it,  however,  whose  testimony  make  the  facts  clear. 

The  car  was  running  on  Bowery  street.  On  this  street  there 
are  double  tracks — east  and  westbound.  As  the  girl  was  cross- 
ing she  waited  the  passing  of  an  eastbound  car.  There  is 
evidence  that  when  she  started  to  cross  a  westbound  car  was 
approaching  in  full  view  at  a  point  which,  from  the  evidence, 
was  shown  to  be  the  distance  of  the  width  of  Schalk  street  and 
two  houses  beyond,  probably,  from  seventy-five  to  one  hundred 
feet  away.  She  undoubtedly  saw  the  car,  or  could  have  seen  it 
had  she  looked,  and  the  motorman  did  see,  or  could  have  seen^ 
her  at  the  same  distance. 

She  was  hit  by  the  car  just  as  she  was  about  to  leave  the 
track  she  was  crossing  upon  which  the  car  was. 
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The  proof  was  that  the  ear  was  going  fast.  Witnesses 
testify  that  the  car,  after  it  hit  her,  was  not  stopped  until  it 
went  three  doors  beyond  the  point  where  it  hit  her,  a  distance, 
probably,  of  sixty  or  seventy-five  feet. 

She  was  carried  on  the  fender,  or  some  other  way,  by  the  car 
for  some  distance;  one  witness  says  three  doors  from  the 
crossing  where  she  was  hit. 

There  was  also  evidence  that  the  motorman  did  not  ring 
any  bell. 

On  this  evidence  a  motion  to  nonsuit  on  the  ground  that 
the  motorman  was  without  negligence  was  denied,  and  rightly, 
as  we  think.  Zolpher  v.  Camden  and  Suburban  Railway  Co., 
40  Vroom  417. 

But  a  motion  to  nonsuit  on  the  ground  that  the  girl's  own 
negligence  contributed  to  the  injury  was  granted.  It  is  this 
direction  to  nonsuit  that  is  here  on  writ  of  error. 

We  think  there  was  error  in  the  granting  of  this  motion. 

The  child  was  upon  the  crosswalk,  where  she  had  the  riglit 
to  be,  and  where  she  had  the  right  to  rely  upon  the  fact  that 
the  motorman  of  the  car,  as  well  as  the  drivers  of  all  other 
vehicles,  would  respect  her  priority  of  right  to  cross  the  street 
if  she  was  in  position  to  justify  her  proceeding  to  cross  under 
a  reasonable  belief  that  she  could  do  so  with  reasonable  safety 
if  both  she  and  the  motorman  were  in  the  exercise  of  reason- 
able care.  Consolidated  Traction  Co,  v.  Glynn,  30  Vroom 
432. 

Whether  a  person  proceeding  to  cross  at  a  crosswalk,  who 
may  see  a  car  approaching,  is  in  the  exercise  of  reasonable 
care  is  for  the  jury. 

Where  reasonable  minds  may  differ  as  to  whether  a  person 
on  foot,  who  crosses  a  street  when  upon  the  sidewalk,  in  front 
of  an  approaching  trolley  car,  was,  under  the  given  circum- 
stances, guilty  of  an  act  of  negligence  which  contributed  to 
the  injury,  is  always  for  the  jury. 

A  trolley  car  has  no  special  right  in  the  streets,  at  the  cross- 
walk, over  the  rights  of  a  pedestrian.  Consolidated  Traction 
Co,  V.  Haight,  30  Vroom  577. 

Our  decisions  all  hold  that  it  is  not,  under  all  circumstances. 

Vol.  xlv.  40 
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negligence  per  se  to  go  upon  a  trolley  track  at  a  crosswalk, 
either  on  foot  or  when  driving  a  vehicle,  for  the  purpose  of 
crossing,  without  first  looking  for  an  approaching  car.  Con- 
soUdaivd  Traction  Co.  v.  Scott,  29  Vroom  682 ;  Consolidated 
Traction  Company  v.  Haight,  .30  Id.  577;  Consolidated  Trac- 
tion Co.  V.  Olynn,  Id.  432;  Dennis  v.  New  Jersey  Street  Rail- 
way Co.,  35  Id.  439 ;  Conrad  v.  Elizabeth  Street  Railway  Co., 
41  Id.  676. 

The  rule  as  to  looking  and  listening  does  not  apply  to  the 
crossing  of  trolley  tracks  with  equal  force  as  to  one  crossing 
the  tracks  of  a  steam  railway.  Consolidated  Traction  Co.  v. 
Scott,  supra. 

In  Newark  Passenger  Railway  Co.  v.  Block,  Mr.  Justice 
Magie  said :  "The  claim  is  that  such  observation  must  be  ex- 
tended to  any  approaching  car  no  matter  how  distant.  But 
this  is  obviously  an  exaggerated  notion  of  the  duty  required. 
The  most  prudent  man  would  never  suppose  himself  required 
to  thus  observe.  If  such  a  rule  of  duty  were  adopted  and 
practiced  in  a  crowded  city,  the  crossing  of  many  streets 
would  be  barred  to  pedestrians  for  a  great  part  of  the  time. 
The  general  rule  to  which  we  have  referred  does  not  justify 
this  excessive  view  of  the  duty  required.  It  will  require  one 
crossing  the  roadwa}'  on  foot  to  extend  his  observation  only 
to  the  distance  within  which  vehicles  proceeding  at  customary 
and  reasonable  safe  speed  would  threaten  his  safety."  New^ 
ark  Passenger  Railway  Co.  v.  Block,  26  Vroom  605,  613. 

Mr.  Justice  Van  Syckel,  in  Consolidated  Traction  Co.  v. 
Olynn,  supra,  stated  what  I  think  to  be  the  true  rule:  "It 
was,  therefore,  a  question  of  fact  for  the  jury  to  settle  whether 
the  plaintiff,  in  the  exercise  of  reasonable  prudence  and  cau- 
tion, should  have  apprehended  that  the  car  was  coming  at  so 
higli  a  rate  of  speed  that  it  would  reach  him  before  he  cleared 
the  tracks,  and  to  determine  whether  a  prudent  man,  with 
the  right  to  presume  that  the  company  would  exercise  due 
care  on  its  part,  would  have  proceeded* to  cross  the  street 
under  the  circumstances  presented  on  behalf  of  the  plaintiff." 

Under  the  proof  in  this  case,  applying  the  rule  of  law  as 
stated  in  the  decisions  herein  cited,  we  think  the  question  of 
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the  contributory  negligence  of  the  plaintiff  was  for  the  jury, 
and  that  the  judgment  of  the  Supreme  Court  should  be  re- 
versed, and  a  venire  de  novo  awarded. 

For  affirmance — The  Chancellor,  Hendbickson,  Vroom, 
Green,  J.J.    4. 

For  reversal  —  Garrison,  Fort,  Garretson,  Pitney, 
SwAYZE,  Reed,  Trenchaiu),  Bogert,  Vredenburgh,  Dill^ 
J.J.     10. 


CONSILIO  NAPURANA,  PLAINTIFF  IN  ERROR,  v.  WILLIAM 
YOUNG,  DEFENDANT  IN  ERROR. 

Argued  November  26,  1906— Decided  March  4,  1907. 

1.  A  jury  may  infer  negligence  from  facts  and  circumstances  wliicli 
reasonably  impute  it. 

2.  If  the  proof  shows  that  a  child  of  six  years  of  age  was  run  down 
at  a  crosswalk  by  the  driver  of  a  team  of  horses  going  slow,  and 
who  had  full  opportunity  to  observe  the  child,  and  nothing  else 
appears,  whether  or  not  there  was  negligence  in  the  driver  is  not 
a  court  question,  but  is  for  the  jury,  and  it  is  error  to  direct  a 
nonsuit. 


On  error  to  the  Essex  Circuit  Court. 

For  the  plaintiff  in  error,  Henry  V.  Osborne. 

For  the  defendant  in  error,  Elvin  W.  Crane, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  This  is  an  action  in  tort  by  a  little  child,  by  her 
next  friend,  to  recover  for  injuries  resulting  from  being  run 
down  on  a  crosswalk  by  a  team  of  horses  driven  by  the  servant 
of  the  defendant.  The  child  was  seven  years  old  at  the  trial, 
and  the  accident  was  some  sixteen  months  prior  thereto.  The 
exact  age  of  the  child  does  not  appear. 
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It  is  evident  that  she  was  about  six  years  old  at  the  time  of 
the  accident. 

The  trial  judge  rightly  held  that  contributory  negligence 
could  not  be  imputed  to  her. 

When  plaintiff  rested  there  was  a  nonsuit. 

The  proof  then  was  that  the  child  was  upon  the  crosswalk, 
crossing  the  street,  following  her  mother,  who  had  already 
crossed.  The  child  was  at  the  time  of  the  accident  about  in 
the  middle  of  the  street.  The  servant  of  the  defendant  was 
driving  a  team  of  horses  to  a  loaded  wagon,  and  was  traveling, 
at  the  time  of  the  accident,  on  a  slow  walk.  With  him  on  the 
wagon  was  a  colored  man.  There  is  no  proof  that  they  were 
talking,  or  that  the  driver  was  not  giving  attention  to  his 
horses.  The  wagon  did  not  go  over  the  child.  The  horses 
only  hit  her.  On  this  state  of  facts  the  trial  judge  nonsuited, 
saying: 

"We  must  have  something  more,  something  to  show  want 
of  care  on  the  part  of  the  driver,  something  beyond  a  mere 
inference  founded  on  these  naked  facts,  some  positive  testi- 
mony showing  some  act  of  inattention  or  want  of  care — evi- 
dence, for  instance,  that  the  driver  was  looking  elsewhere, 
that  he  was  not  minding  his  business,  that  he  was  asleep  or 
intoxicated,  or  what  not.  How  can  the  court  or  the  jury 
predicate  a  charge  of  negligence  on  the  bare  fact  that  a  walk- 
ing horse  knocks  a  person  down  in  the  middle  of  the  street?" 

If  this  is  a  correct  view  of  the  law  as  applicable  to  this  case, 
the  nonsuit  was  right.    But  we  think  it  was  not. 

On  the  question  of  negligence  in  a  driver  of  horses  attached 
to  a  vehicle  upon  the  public  street,  it  is  of  little  concern 
whether  he  be  going  fast  or  slow,  except  as  speed  may  be  an 
element  of  negligence.  The  question,  in  either  event,  is 
whether  he  was  in  the  exercise  of  reasonable  care  and  caiition 
in  approaching  the  crossing,  and  in  looking  out  for  persons 
upon  the  highway,  to  prevent  injury  to  them.  If  the  driver 
of  a  team  of  horses  on  a  walk  runs  over  a  child  at  a  crosswalk, 
it  would  seem  to  raise  a  reasonable  inference  for  the  jury 
whether  he  was  not  negligent.    The  jury  may  infer  negligence 
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from  facts  and  circumstances  which  reasonably  impute  it. 
True,  the  proof  here  shows  that  the  driver  evidently  was 
going  at  such  a  slow  speed  as  that  he  had  his  horses  under 
complete  control.  Why,  then,  did  he  run  over  the  child  ?  It 
was  his  duty  to  be  on  the  lookout  at  the  crossing  of  the  street 
for  children  whom  he  should  have  anticipated  might  be  there, 
and  when  the  testimony  on  the  plaintiflE's  case  shows  such 
facts  as  will,  unexplained,  make  it  reasonably  inferable  that 
the  accident  would  not  have  happened  except  for  the  lack  of 
reasonable  care  on  the  part  of  the  driver,  then  the  jury  may 
infer  negligence. 

In  this  case  the  driver  was  either  looking  or  he  was  not. 
If  looking,  he  must  have  seen  the  child,  and,  going  at  the 
elow  pace  he  was,  it  is  reasonably  inferable  that  he  would,  if 
he  had  exercised  reasonable  care,  have  averted  the  accident. 

If  he  ran  the  child  down,  even  if  going  slow,  when  he  was 
not  looking,  of  course,  that  is  evidence  from  which  the  jury 
may  find  negligence. 

In  either  event,  we  think  the  question  of  the  negligence  of 
the  driver,  under  the  proof  when  the  plaintiff  rested,  was  for 
the  jury. 

In  Kaufman  v.  Bush,  Mr.  Justice  Garrison  said :  "If  from 
the  testimony  tlie  jury  found,  as  they  might,  that  the  plaintiff 
had  reached  the  crossing  first,  and  was  using  it  at  a  time 
when  the  driver  of  the  approaching  vehicle  ought  to  have  seen 
her,  and  could,  by  exercising  proper  care  over  a  horse  that  was 
under  proper  control,  have  either  stopped  or  turned  aside,  so 
as  to  avoid  running  her  down,  a  case  of  negligence  was  suffi- 
ciently made  out." 

The  age  of  the  plaintiff,  while  it  does  not,  per  se,  alter  the 
rule  by  which  the  negligence  of  the  driver  is  to  be  gauged,  is 
a  circumstance  to  be  taken  into  consideration  in  measuring 
the  sort  of  care  he  was  exercising  and  in  determining  what 
inferences  should  be  drawn  from  the  other  facts  respecting 
the  accident.    Kaufman  v.  Btcsh,  40  Vroom  645,  648. 

The  nonsuit  was  error,  and  the  judgment  of  the  Essex  Cir- 
cuit is  reversed,  and  a  venire  de  novo  awarded. 
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For  affirmance — None. 

For  reversal — The  Chaxcellor,  Chief  Justice,  Garri- 
son, Fort,  Garretson,  Hendrickson,  Pitnet,  Swayze, 
Reed,  Trenchard,  Bogert.  Vredenburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.     16. 


KOY  F.  ANTHONY,  DEFENDANT  IN  ERROR,  v.  CHARLES  A. 
WILSON,  PLAINTIFF  IN  ERROR. 

Submitted  December  10,  1906— Decided  March  4,  1907. 

In  a  suit  upon  a  judgment  recovered  in  a  foreign  state,  a  charge  of 
the  court  that  ''the  presumption  is  that  this  judgment  was  valid, 
and  in  order  to  overcome  that  presumption  the  burden  of  proof 
rests  upon  the  defendant  to  satisfy  you  by  a  preponderance  of  the 
evidence  that  the  judgment  was  rendered  without  jurisdiction 
first  having  been  obtained  over  him  by  the  foreign  court.  If  he 
lias  failed  to  satisfy  you  of  that  fact  by  a  preponderance  of  the 
evidence,  the  plaintiff  is  entitled  to  your  verdict,"  is  a  correct 
statement  of  the  law. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  James  3/.  Trimble. 

For  the  defendant  in  error,  Thomas  L.  Raymond. 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  plaintiff,  holding  by  assignment  a 
judgment  obtained  by  Samuel  L.  Bailey  against  the  defend- 
ant in  the  city  court  of  the  city  of  New  York,  seeks  to  re- 
cover the  amount  of  that  judgment  from  the  defendant  in  the 
Supreme  Court  of  this  state. 

The  declaration  sets  forth  the  New  York  judgment  as  a 
ground  of  recovery. 

Article  4,  section  1,  of  the  constitution  of  the  United  States 
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provides:  *'FuU  faith  and  credit  shall  be  given  in  each  state 
to  public  acts,  records  and  judicial  proceedings  of  ever}'  other 
state.'' 

Under  this  clause  it  was  held,  in  Mills  v.  Duryee,  7  Cranch 
481,  by  the  Supremo  Court  of  the  United  States,  that  when 
an  action  was  brought  in  one  state  upon  a  judgment  of  a 
superior  court  of  another  state,  the  judgment  sued  upon  would 
l;^  in  all  respects  of  the  same  effect  as  a  judgment  of  a 
court  in  the  state  where  the  action  was  brought.  This  de- 
cision was  followed  by  the  courts  of  the  several  states  only  in 
cases  where  the  defendant  appeared  or  was  served  with  pro- 
cess, and  where  actions  were  brought  upon  judgments  ob- 
tained without  due  process  or  appearance  those  courts  sus- 
tained a  special  plea  in  bar  setting  np  that  fact  as  a  ground 
of  defence.    Moulin  v.  Insurance  Company,  4  Zab,  222,  231. 

This  course  of  decision  has  been  sanctioned  by  the  Supreme 
Court  of  the  United  States  in  D*Arcy  v.  Keichum,  11  TIow. 
165,  and  is  now  regulated  in  this  state  by  the  sixteenth  section 
of  "An  act  concerning  evidence"  (Revision  of  1900)  (Pamph, 
L.,  p,  362),  which  is  as  follows:  "In  any  suit  upon  a  foreign 
judgment  or  a  judgment  of  any  court  out  of  the  state,  the 
defendant  or  person  sought  to  be  affected  by  such  judgment 
may  show  that  the  defendant  therein  was  not  summoned,  did 
not  appear,  or  was  not  within  the  jurisdiction  of  the  foreign 
court,  notwithstanding  it  may  be  recited  in  the  record  of  such 
proceedings  that  he  was  summoned  or  did  appear,  or  was 
within  the  jurisdiction  of  such  court ;  and  such  recital  shall 
not  conclude  said  defendant  or  estop  him  from  proving  that 
the  same  is  not  true." 

The  defendant  pleaded  as  the  general  issue  to  this  action 
nil  debet  and  also  a  plea  that  he- never  was  servetl  with  any 
process  in  the  suit  in  which  the  judgment  in  the  plaintiff's 
declaration  mentioned  was  obtained;  that  he  did  not  appear 
to  said  suit  in  person  or  by  attorney,  and  that  he  was  not 
resident  or  present  within  the  jurisdiction  of  the  said  court 
in  which  the  said  judgment  was  rendered  at  any  time  pend- 
ing the  suit  or  when  judgment  was  rendered  therein. 

It  is  necessary  that  the  facts  relied  upon  to  avoid  a  judg- 
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ment  should  be  specially  pleaded  and  not  given  in  evidence 
under  the  general  issue  of  nil  debet,  Moulin  v.  Itisxirance 
Company,  supra;    <?3  Cyc,  1573. 

The  issue  tendered  by  the  plaintiff  was  the  existence  of  a 
judgment  of  a  foreign  state  valid  so  far  as  appeared  from 
record. 

When  its  existence  was  proved  and  it  appeared  valid  on  its 
face  the  plaintiff  had  proved  his  case  and  was  entitled  to^ 
recovery  in  the  absence  of  anything  oil  the  part  of  the  de- 
fendant. 

If  the  defendant  had  pleaded  anything  which  would  pre- 
vent tliis  result,  if  proved,  he  was  tJien  called  upon  to  establisji 
his  plea  and  show  why  the  plaintiff  should  not  recover.  This 
he  must  do  by  such  evidence  as  would  in  the  minds  of  the  jury 
overcome  the  case  of  the  plaintiff. 

The  trial  proceeded  upon  this  theory :  The  plaintiff  proved 
the  existence  of  the  judgment  in  the  New  York  court  by  a 
properly  certified  copy  of  the  record  and  rested  his  case.  The 
defendant  then  offered  evidence  to  show  that  he  was  never 
served  with  process,  did  not  appear  and  was  not  present  within 
the  jurisdiction  of  the  court  at  any  time  pending  the  suit  or 
when  judgment  was  rendered. 

Tn  submitting  the  case  to  the  jur}'  for  their  determination 
of  issues  involved,  the  trial  justice  instructed  the  jury  as 
follows :  "The  presumption  is  that  this  judgment  was  valid, 
and  in  order  to  overcome  that  presumption  the  burden  rests 
upon  Mr.  Wilson  (the  defendant)  to  satisfy  you,  by  a  pre- 
ponderance of  evidence,  that  the  judgment  was  rendered  with- 
out jurisdiction  first  having  been  obtained  over  him  by  the 
Xew  York  court.  If  he  has  failed  to  satisfy  you  of  that  fact 
by  a  preponderance  of  the  evidence,  the  plaintiff  is  entitled 
to  your  verdict." 

fludgment  having  been  rendered  for  the  plaintiff,  the  de- 
fendant alleges  that  there  was  error  in  this  instruction.  The 
charge,  however,  in  this  particular  is  in  line  with  all  the  au- 
thorities. It  was  thus  stated  in  13  Am.  d;  Eng,  Encycl,  L,  {2d 
rd.)  1029:  "Lack  of  jurisdiction  in  a  court  of  a  sister  state 
is  a  fact  to  be  established  by  him  who  asserts  it;   the  burden 
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of  proof  is  upon  him,  because  the  presumption  in  the  absence 
of  evidence  is  in  favor  of  the  authority  and  jurisdiction  of  the 
court/' 

23  Cyc.  1573:  '"'The  presumption  is  in  favor  of  the  juris- 
diction of  the  court  rendering  the  judgment  and  the  validity 
of  the  judgment,  and  the  burden  is  on  the  defendant  if  he 
denies  this,  as  also  where  he  sets  up  payment  and  satisfaction 
or  any  other  afifirmative  defence." 

We  find  no  error  in  the  direction  to  the  jury  by  the  trial 
justice,  and  the  judgment  below  is  affirmed. 

For  affirmance — The  Ciiancbllor,  Garrison,  Fort,  Gar- 
RETSON,  Hendrickson,  Pitney,   Swayze,  Reei),  Trench- 

ARD,    BOGERT,    VrEDEXBURGH,    VrOOM,    GREEN,    GrAY,    DlLL, 

J.J.     15. 

For  reversal — None. 


STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v.  EMIL 
FEISS,  PLAINTIFF  IN  ERROR. 

Submitted  December  10,  1906— Decided  March  4,  1907. 

1.  Upon  the  trial  of  an  indictment  for  receivin^r  stolen  goods,  the 
owner  of  the  goods  may  testify  as  to  their  value. 

2.  A  charge  of  the  court  in  such  case  that  the  jury  has  a  right  to 
infer,  from  the  circumstances  surrounding  the  purchase  of  the 
goods,  as  to  whether  or  not  the  defendant  must  have  known  that 
the  goods  were  stolen  is  not  open  to  the  construction  that  the 
court  thereby  instructed  the  jury  that  the  only  two  elements  of 
the  crime  charged  were  "that  the  goods  wfere  stolen"  and  that 
"the  defendant  must  know  that  they  were  stolen,"  although  in 
that  connection  the  court  omitted  to  instruct  the  jury  that  they 
must  also  find  that  the  defendant  bought  or  received  the  goods, 
the  court  having  expressly  directed  the  jury,  in  another  part  of 
the  charge,  that  if  the  defendant  was  not  there  that  day,  i.  e.,  at 
the  time  and  place  when  and  where  the  goods  were  alleged  to  have 
been  received  by  him,  he  could  not  have  bought  the  goods,  and  it 
was  their  duty  to  acquit  him.  State  v.  Goldman,  36  Vroom  394, 
distinguished. 
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On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Oustav  A,  Hunziker. 

For  the  defendant  in  error,  Eugene  Emley,  prosecutor  of 
the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Garretson,  J.  The  plaintiff  in  error  was  convicted  in  the 
Passaic  Quarter  Sessions  upon  an  indictment  charging  him 
with  having  received  certain  goods  and  chattels,  to  wit,  one 
diamond  ring  of  the  value  of  $25,  and  one  diamond  stickpin 
of  the  value  of  $5,  in  all  of  the  value  of  $30,  knowing  said 
goods  and  chattels  to  have  been  stolen,  and  the  Supreme 
Court  aflSrmed  the  conviction.  The  entire  record  has  baen 
returned  under  the  certificate  of  the  judge,  and  causes  of  re- 
versal have  been  served  pursuant  to  section  137  of  the  Crimi- 
nal Procedure  act 

The  first  cause  for  reversal  specified  is  permitting  the 
alleged  thief  to  answer  the  question,  "What  kind  of  a  store  is 
it?''  The  witness,  having  testified  to  taking  the  articles  speci- 
fied from  the  owner  and  selling  them  to  the  defendant  at  a 
store  at  Main  street,  near  Broadway,  was  asked :  "WTiat  kind 
of  a  store  is  it?"  to  which  answer  was  given,  "It  looks  like  a 
hock  shop." 

We  are  not  able  to  discover,  nor  have  we  been  pointed  bv 
the  defendant's  counsel  to,  any  particular  in  which  this  ques- 
tion was  illegal. 

The  next  cause  for  reversal  is  because  the  court  permitted 
the  owner  of  the  goods  stolen  to  testify  to  their  value.  It  is 
the  universal  practice  to  permit  the  owner  of  goods  stolen  to 
testify  as  to  their  value  upon  the  trial  of  the  thief,  and  wc 
know  of  no  reason  why  the  owner  should  not  be  permitted  to 
testify  as  to  the  value  upon  the  trial  of  the  receiver.  Besides, 
if  this  evidence  is  inadmissible,  it  could  not  be  said  to  be 
injurious,  because  it  is  criminal  to  receive  or  buy,  knowing  it 
to  have  been  stolen,  any  "valuable  thing  whatsoever,"  without 
any  reference  as  to  how  much  it  is  worth. 
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The  fourth  cause  for  reversal  relates  to  the  refusal  of  the 
court  to  direct  a  verdict  of  acquittal  at  the  close  of  the  state's 
case.  An  examination  of  the  evidence  returned  with  this  writ 
satisfies  us  that  it  was  suiBcient  to  justify  and  require  its  sub- 
mission to  the  jury.    J  aggers  ads.  State,  42  Vroom  281. 

The  fifth,  sixth  and  seventh  causes  of  reversal  are  directed 
to  the  charge. 

The  defendant  specifics  as  erroneous  instruction  the  fol- 
lowing: "As  has  already  been  intimated,  upon  the  motion 
made  by  the  counsel  of  the  defendant  to  dismiss  this  indict- 
ment, the  jury  had  a  right  to  infer,  from  the  circumstances 
surrounding  the  transaction,  as  to  whether  or  not  the  defend- 
ant must  have  known  that  the  goods  were  stolen.  Now,  you 
have  heard  her  story.  Perhaps  you  will  be  able  to  recall  all 
the  circumstances,  besides  those  that  I  mentioned,  from  which 
you  can  make  the  inference  that  the  defendant,  being  an  in- 
telligent business  man  and  accustomed  to  deal  in  this  kind  of 
business,  would  be  able  to  conclude,  from  appearances,  from 
what  took  place,  whether  or  not  he  was  justified  in  the  pur- 
chase of  those  articles,  and  whether  or  not  he  should  make  an 
investigation  where  the  circumstances  were  suspicious." 

This  part  of  the  charge  dealt  only  with  the  circumstances 
surrounding  the  purchase  of  the  goods,  and  instructed  the 
jury  as  to  what  bearing  they  might  have  upon  the  knowledge 
of  the  defendant  as  to  whether  or  not  the  goods  were  stolen. 
The  counsel  of  plaintiff  in  error,  in  pointing  out  the  defects 
in  the  charge,  says  that  the  court  started  out  with  the  errone- 
ous proposition  that  the  only  two  essential  elements  of  the 
crime  charged  were  "that  the  goods  were  stolen,"  and  that 
"the  defendant  must  know  that  they  were  stolen,  and  omitted 
to  instruct  the  jury  that  they  must  also  find  that  the  defend- 
ant bought  or  received  the  goods."  This  is  a  misapprehension 
of  the  effect  of  the  charge  as  a  whole.  At  its  close  the  court 
instructed  the  jury  as  follows:  "If  you  conclude  that  these 
goods  were  stolen,  and  were  bought  by  the  defendant,  know- 
ing them  to  have  been  stolen,  or  that  the  circumstances  were 
such  that  he  must  have  inferred  that  they  were  stolen,  why, 
he  is  guilty  of  the  crime  charged.     However,  if  he  was  not 
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there  that  day,  he  could  not  have  bought  the  goods;  or  if 
YOU  conclude  that  he  did  buy  the  goods  and  did  not  know  that 
they  were  stolen,  then  it  is  your  duty  to  acquit  him/' 

It  is  also  urged  that  there  is  error  in  that  part  of  the  charge 
in  which  the  judge  said  to  the  jury :  "In  other  words,  were 
the  circumstances  surrounding  this  transaction — conceding 
the  state's  case,  in  the  first  place,  to  be  true — were  the  cir- 
cumstances surrounding  this  transaction  and  the  purchase  of 
these  two  articles  of  jewelry  such  that  the  defendant  must 
have  known  that  they  were  stolen/* 

If  this  is  an  instruction,  then  the  jury  was  told  that  thv; 
defendant  must  have  known,  from  the  circumstances  sur- 
rounding this  transaction  and  the  purchase  of  these  two 
articles  of  jewelr}%  that  they  were  stolen.  He  must  have  had 
knowledge,  not  suspicions.  State  v.  Ooldman,  36  Vroom  394, 
holds  that  "the  proof  must  be  that  the  defendant  had  knowl- 
edge, not  that^he  had  suspicions." 

The  defendant  refers  to  the  Goldman  case  in  support  of  the 
alleged  error  in  the  charge  as  above.  But  the  instruction  in 
the  Goldman  case  was  entirely  different  from  the  instruction 
in  this  case.  In  that  case  the  couii;  charged  "that  which  a 
man  ought  to  have  suspected  in  the  position  of  the  defendant 
he  should  have  suspected,  and  he  must  be  regarded  as  having 
suspected  in  order  to  put  himself  upon  his  guard  and  upon 
inquiry.  The  proof  in  any  case  is  inferential."  This  quota- 
tion from  the  Goldman  case  can  have  no  application  to  the 
part  of  the  charge  excepted  to  in  this  case. 

Another  specification  of  cause  for  reversal  is  the  following 
from  the  charge:  "Now,  gentlemen  of  the  jury,  I  may  fail 
to  recall  exactly  and  accurately  just  what  was  said  while  the 
testimony  was  being  given,  but  as  I  recall  the  testimony,  this 
young  woman  was  asked  by  the  counsel  for  the  defendant 
whether,  when  she  was  selling  these  things,  was  not  she  asked 
by  him,  or  did  she  not  say  to  him,  that  her  husband  had  pneu- 
monia and  that  she  was  poor.  It  may  be  that  I  do  not  recol- 
lect that  testimony  accurately,  but  it  looks  very  much  as  if  I 
did  recollect  it  accurately  when  I  say  that  question  was  asked 
of  her  at  the  time  she  was  selling  these  goods,  for  what  was 
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the  reason  of  asking  those  questions,  or  that  kind  of  a  ques- 
tion, at  any  other  time :  ^Didn't  you  say,  perhaps,  as  a  reason 
for  wanting  to  dispose  of  these  articles,  that  you  wanted  the 
money,  that  your  husband  was  sick  with  pneumonia  and  that 
you  were  poor?^  Well,  the  asking  of  a  question  does  not 
necessarily  bind  the  defendant,  gentlemen  of  the  jury,  but  in 
dealing  with  that  part  of  the  case  you  have  a  right  to  consider 
that  element  in  it." 

In  the  course  of  the  trial  the  witness,  who  was  the  alleged 
thief,  and  who  testified  that  she  had  sold  the  goods  to  the  de- 
fendant, testified,  on  cross-examination,  as  follows: 

''Q.  Did  you  tell  him  [the  defendant]  anything  about  your 
husband  ? 

"A,  I  told  him  it  was  my  engagement  ring,  and  said  he  was 
sick  with  pneumonia. 

"Q.  Did  you  tell  him  that  you  wanted  to  dispose  of  these 
things  because  you  needed  the  money  ? 

"4.  Yes,  sir. 

''Q.  Because  your  husband  was  sick  ? 

''A.  Yes,  sir. 

"Q.  Did  you  tell  him  you  were  suffering  for  want  of  food  ? 

''A.  No,  sir. 

"Q,  Did  you  tell  him  your  husband  was  suffering  from 
pneumonia,  and  you  needed  the  money  ? 

"4.  Yes,  sir.^^ 

The  defendant  by  his  testimony  claimed  that  he  did  not 
buy  the  articles  from  this  witness,  and  could  not  have  done 
so  at  the  time  she  alleges,  because  he  was  then  in  New  York. 
It  was  entirely  proper  for  the  court  to  state  this  testimony  to 
tlje  jury,  and  to  direct  their  attention  to  the  inferences  that 
might  be  drawn  from  it.  One  very  obvious  inference  would 
bear  upon  the  truth  of  the  defendant's  alibi.  The  question 
would  naturally  arise,  How  could  this  conversation  between 
the  witness  and  the  defendant  take  place  when  the  articles 
were  sold  in  defendant's  store  in  Paterson  if  the  defendant 
was  at  the  time  in  New  York  ? 

We  find  no  error  in  this  part  of  the  charge. 

Another  specification  of  cause  for  reversal  was  in  the  part 
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of  the  charge^  ot  the  court  referring  to  the  evidence  of  an  alibi. 
Exception  was  taken  to  tt»  at  the  time  of  the  trial,  but  the 
court,  upon  its  attention  being  called  tr>  i4^  withdrew  that  part 
of  the  charge  from  the  consideration  of  the  Jiwy>  and  ex- 
pressly directed  them  to  disregard  it. 

The  judgment  brought  up  by  this  writ  of  error  must  there- 
fore be  affirmed. 

For  affirmance — The  Chancellor,  Garrison,  Garret- 
son,  Pitney,  Swayze,  Reed,  Trenchard,  Booert,  Green, 
Gray,  Dill,  J.J.    11. 

For  reversal — Fort,  Vredenburgh,  Vroom,  J.J.    3. 


board  OF  EDUCATION  OF  FRELINGHUYSEN  TOWNSHIP, 
DEFENDANT  IN  ERROR,  v.  FRANKLIN  T.  ATWOOD, 
COUNTY  SUPERINTENDENT,  PLAINTIFF  IN  ERROR. 

Submitted  December  10,  1906 — Decided  March  4,  1907. 

1.  The  failure  of  a  board  of  education  to  provide  for  the  transporta- 
tion of  children  living  remote  from  the  schoolhouse,  pursuant  to 
section  111  of  the  School  law  (Pamph.  L.  1902,  p.  106),  is  not  a 
failure  **to  provide  suitable  school  facilities  and  accommodations" 
within  the  meaning  of  section  120  of  the  same  act.    /d.,  p.  69. 

2.  The  latter  section  being  highly  penal  in  its  consequences,  its  lan- 
guage must  be  construed  with  reasonable  strictness. 


On  error  to  the  Supreme  Court,  whoee  opinion  is  reported 
in  44  Vroom  315. 

For  the  plaintiff  in  error,  Robert  //.  McCarier,  attorney- 
general. 

For  tlie  defendant  in  error,  William  H.  Morrow. 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1906.  639 

45  Vroom.  Board  of  Education  v.  Atwood. 

The  opinion  of  the  court  was  delivered  by 

Hkndrickson,  J.  The  county  superintendent  of  the  county 
of  Warren,  under  color  of  authority  contained  in  section  120, 
article  10,  of  the  School  law  of  1902  {Pamph.  L.,  p.  69), 
made  an  order  in  writing,  which  was  afterwards  approved  by 
the  state  superintendent,  directed  to  the  custodian  of  the 
school  funds  of  the  school  district  of  Frelinghuysen,  in  said 
county,  ordering  him  to  withhold  from  said  district  the  school 
moneys  in  his  hands  apportioned  to  said  district,  because  the 
children  of  certain  persons  named,  residing  in  the  district, 
were  not  provided  with  suitable  school  privileges.  The  board 
of  education  of  the  district  thereupon  removed  the  order  and 
the  proceedings  thereunder  by  writ  of  certiorari  to  the  Su- 
preme Court.  By  the  judgment  of  the  latter  court,  the  order 
Avas  set  aside  as  being  made  without  jurisdiction.  The  facts 
and  circumstances  will  more  fully  appear  by  reference  to  the 
opinion  of  the  court,  found  in  44  Vroom  315.  The  county 
superintendent,  the  defendant  below,  brought  a  writ  of  error 
removing  the  judgment  to  this  court  for  review.  The  case 
shows  that  the  defendant  below  based  his  action  in  visiting 
upon  the  school  district  the  penalty  denoted  in  his  order  upon 
the  alleged  refusal  of  its  board  of  education  "to  provide  suita- 
lle  school  facilities  and  accommodations  for  all  children  re- 
siding in  the  district  and  desiring  to  attend  the  public  schools 
therein,"  as  required  in  that  section  of  the  statute  referred  to. 
The  case  also  shows  that  the  particular  infraction  of  the 
statute  complained  of  as  alleged  was  the  failure  of  the  board 
to  provide  for  the  transportation  of  certain  children  living 
remote  from  the  schoolhouse,  under  the  authority  of  section 
111  of  the  act. 

We  concur  in  that  part  of  the  opinion  of  the  Supreme 
Court  which  holds  that  such  a  failure  was  not  a  failure  to 
provide  suitable  school  facilities  and  accommodations  within 
the  meaning  of  section  120,  and  that  for  this  reason  the  order 
in  question  was  made  without  jurisdiction.  It  will  be  noted 
that  the  section  limits  the  exercise  of  the  power  claimed  to 
such  occasions  as  would  be  embraced  in  the  language  "when- 
ever such  school  facilities  and  accommodations  shall  be  inade- 
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quatc  and  unsuited  to  the  number  of  pupils  attending  or  de- 
siring to  attend/'  &c.,  and  this,  we  think,  is  very  persuasive 
in  favor  of  the  construction  thus  given  to  the  section  in  the 
court  below.  And  this  section  of  the  statute  being  highly 
penal  in  its  consequences,  we  should  construe  its  terms  with 
jeasonable  strictness.  We  do  not  deem  it  necessary,  under  the 
view  we  have  taken,  to  consider  the  question  alluded  to  in  the 
opinion  as  to  whether  the  provisions  of  section  111  before 
cited  are  mandatory  or  permissive  only,  and  do  not  express 
any  opinion  on  the  subject.  The  result  is  that  the  judgment 
of  the  Supreme  Court  is  affirmed,  with  costs. 

For  affirmance — The  Chancellor,  Chief  Justice,  Garri- 
son, Hendrickson,  Pitney,  Swayze,  Trenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    13. 

For  reversal — None. 


CHARLES  W.  WILSON.  PLAINTIFF  IN  ERROR,  v.  HARRY  C. 
HENDEE,  DEFENDANT  IN  ERROR. 

Submitted  December  10,  1906— Decided  March  4,  1907. 

1.  Section  63  of  the  Negotiable  Instruments  act  (Pamph.  L.  1902, 
p.  594)  abrogates  the  rule  declared  in  Chaddock  v.  Vanness,  6 
Vroom  517,  that  the  signature  of  a  third  party  upon  the  back  of 
a  negotiable  instrument  prior  to  its  delivery  to  the  payee  creates 
per  se  no  implied  or  commercial  contract  whatever. 

2.  Section  64  of  the  Negotiable  Instruments  act  {Pamph.  L.  1902, 
p.  694)  deals  only  with  the  liability  of  an  irregular  endorser  to 
the  payee  and  subsequent  parties,  and  does  not  define  the  rights 
and  liabilities  of  several  such  endorsers  as  between  themselves. 

3.  Under  section  68  of  the  Negotiable  Instruments  act  (Pamph,  L, 
1902,  p.  596)  parol  evidence  is  admissible  as  between  several  en- 
dorsers to  show  that  they  agreed  to  become  liable  otherwise  than 
in  the  order  in  which  they  endorsed. 

4.  The  first  of  two  accommodation  endorsers  of  a  promissory  note 
having  endorsed  upon  the  strength  of  a  verbal  agreement  made 
by  the  second  endorser,  whereby  the  latter,  in  consideration  that 
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the  maker  of  the  note  should  place  in  his  hands  certain  valuable 
personal  property  to  secure  payment  of  the  note  by  the  maker, 
promised  the  first  endorser  to  indemnify  him  against  loss  thereon, 
and  the  maker  having  furnished  the  consideration  before  delivery 
of  the  note,  and  the  first  endorser  having  been  obliged  to  pay  the 
note  to  the  holder — Held^  in  an  action  by  the  first  endorser 
against  the  second  endorser  for  reimbursement  under  the  agree- 
ment of  indemnity,  that  this  was  not  a  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person  within  the  mean- 
ing of  the  statute  of  frauds  {Gen.  Stat,  p.  1603,  §  5,  1[  2),  but 
an  original  obligation,  founded  upon  a  consideration  of  substan- 
tial benefit  to  the  promisor. 
5.  Apgar'a  Administrators  v.  Hiler,  4  Zai.  812,  followed;  Hartley 
V.  Sandford,  37  Vroom  627,  distinguished. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Henry  S.  Alvord  and  J.  Boyd 
Avis. 

For  the  defendant  in  error,  Henry  C.  Barilett  and  Royal 
P.  Tuller. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  On  May  12th,  1904,  one  Walter  D.  Wilson 
raade  his  promissory  note  for  $920,  payable  to  the  order  of 
the  Vineland  National  Bank.  Prior  to  its  delivery  to  the 
payee  the  note  was  endorsed  successively  by  Charles  W.  Wil- 
son, the  plaintiff  herein,  and  by  the  defendant,  Hendee,  for 
the  accommodation  of  the  maker.  The  paper  having  gone  to 
protest  at  maturity,  the  plaintiff  was  obliged  to  pay,  and  did 
pay,  the  whole  amount  of  it  to  the  bank. 

The  present  action  is  based  upon  an  alleged  agreement 
made  between  Hendee  and  the  plaintiff  prior  to  the  endorse- 
ment of  the  note  by  either  of  them,  to  the  effect  that  if 
plaintiff  would  become  endorser,  Hendee  would  likewise  en- 
dorse, and  would  pay  the  note  at  maturity,  and  indemnify  the 
plaintiff  and  save  him  harmless  against  all  loss  by  reason  of 
his  endorsement,  in  consideration  of  certain  valuable  personal 
property  to  be  placed  in  his  hands  by  the  maker. 

At  the  trial  plaintiff  introduced  evidence  tending  to  show 
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the  making  of  such  an  agreement,  and  that  on  the  strength 
of  it  the  note  was  endorsed  by  the  plaintiff;  that  before  its 
delivery  to  the  bank  the  maker  gave  to  Hendee  a  bill  of  sale 
for  certain  personal  property  of  the  estimated  value  of  $1,000 
as  a  mortgage  to  secure  its  payment,  and  that  Hendee  at  once 
took  possession  of  this  personal  property,  and  afterwards  dis- 
posed of  some  or  all  of  it. 

The  learned  trial  justice  granted  a  nonsuit  upon  the  author- 
ity of  the  decision  of  this  court  in  Hartley  v.  Sandford,  37 
Vroom  627,  on  the  ground  that  Hendee^s  promise  to  the 
plaintiff  to  indemnify  him  was  within  the  statute  of  frauds, 
as  being  a  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  another  person,  and  therefore  was  unenforceable  be- 
cause not  made  in  writing. 

It  is  contended  by  counsel  for  the  plaintiflE  in  error  that  the 
case  is  not  controlled  by  Hartley  v.  Sandford,  but  is  rather 
within  the  principle  of  the  earlier  decision  of  this  court  in 
Apgar  v.  Hiler,  4  Zdb.  812. 

In  order  to  determine  the  controversy,  it  is  important  to 
consider  precisely  what  was  decided  in  these  two  cases,  and 
also  to  note  certain  changes  made  in  the  law  of  negotiable 
instruments  by  Pamiph,  L.  1902,  p.  583,  which  enactment 
antedated  the  making  of  the  note  in  question. 

In  the  case  in  4  Zab.  there  was  a  joint  and  several  promis- 
sory note,  payable  to  the  order  of  one  Melick,  and  signed 
by  one  Fisher,  by  Apgar  and  by  Hiler  as  makers.  Oppo- 
site to  the  names  of  Apgar  and  Hiler  the  word  "sureties" 
was  written  by  Apgar.  Apgar  solicited  and  procured  Hiler 
to  sign  the  note  as  surety,  saying,  "If  you  will  sign  it,  it  will 
be  a  great  accommodation  to  us,  and  you  shall  never  pay  one 
red  cent."  Apgar  and  Fisher  were  partners  in  business. 
Hiler,  having  been  obliged  to  pay  the  note,  sued  the  adminis- 
trators of  Apgar  in  the  Supreme  Court  to  recover  the  amount 
thus  paid,  and  obtained  a  judgment  against  them,  which, 
upon  writ  of  error,  was  sustained  by  this  court.  Chief  Justice 
Green,  in  his  opinion,  said  that  upon  the  face  of  the  note,  and 
in  the  absence  of  extrinsic  evidence,  Apgar  and  Hiler  would 
he  regarded  as  co-sureties,  but  that  it  was  competent  for  the 
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plaintiff  to  show  in  what  relation  the  several  signers  stood  to 
each  other;  that  their  illation  to  each  other  depended  not 
upon  the  fonn  of  the  note,  nor  upon  whether  their  names 
were  signed  first  or  last,  but  upon  the  character  in  which  they 
became  parties  and  the  agreement  or  contract  made  among 
themselves  at  the  time  of  signing.  "This,**  he  said,  "was 
matter  in  pais,  proper  to  be  proved  by  parol,  and  though  the 
miinrandum  imports  prima  fade  that  Apgar  and  Hiler  were 
joint  secmkies,  it  was  competent  for  the  plaintiff  to  show 
whether  they  wer^  securities  for  Fisher  alone  or  for  each  other 
also"  (citing  cases).  And  again:  "If  the  evidence  was  be- 
lieved, it  showed  either  that  Fisher  and  Apgar  were  the 
principal  debtors  and  Hiler  alone  the  security,  or,  if  Apgar 
was  security  for  Fisher,  still  that  Hiler  signed,  not  as  joint 
security  with  Apgar  and  liable  with  him  to  cotntribution,  but 
as  security  for  Apgar  also.  He  stands  to  Hiler  in  the  relation 
of  principal  to  surety.  It  is  clear  from  the  evidence  that  in 
any  event  Apgar  was  to  stand  between  Hiler  and  loss.  If  the 
jury  believed  that  the  note  was  the  debt  of  Fisher  and  Apgar, 
and  that  Hiler  alone  wajs  security,  he  is  entitled  to  recover 
from  his  principals  the  amount  paid  for  their  benefit.  ♦  ♦  ♦ 
If,  on  the  other  hand,  the  jury  believed  that  Fisher  alone  was 
the  original  debtor  and  Apgar  his  surety,  but  that  Hiler  be- 
came surety  at  Apgar^s  request,  and  upon  his  promise  of 
indemnity,  still  the  plaintiff  was  entitled  to  recover  in  this 
action.  The  evidence  was  not  offered  to  show  an  independent 
contract  of  guaranty  against  loss,  but  simply  the  character  in 
which  Hiler  became  a  party  to  the  note.  This,  as  has  been 
shown,  may  be  proved  by  parol.  Nor  was  the  evidence  offered 
to  prove  a  promise  by  Apgar  to  pay  the  debt  of  a  third  person, 
and  which  must  therefore  be  in  writing.  It  was  designed  to 
show  an  original  equitable  obligation  on  the  part  of  Apgar 
to  refund  the  money,  growing  out  of  the  circumstances  under 
which  Hiler  became  a  party  to  the  instrument,  and  conse- 
quently liable  to  pay  the  debt." 

It  will  be  observed  that  in  this  reasoning  the  court  dealt 
with  two  legal  rules  that  had  been  suggested  as  obstacles  to 
the  plaintiff's  recovery.    The  one  was  the  common-law  rule 
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that  rejects  parol  evidence  of  an  antecedent  or  contemporane- 
ous understanding  that  tends  to  modify  the  effect  of  a  written 
instrument.  The  effect  of  this  rule  was  excluded  on  the 
ground  that  the  memorandum  appearing  upon  the  face  of  the 
note  did  not  clearly  show  the  relation  of  the  one  surety  to  the 
other.  The  other  obstacle  suggested  was  the  statutory  rul») 
found  in  that  section  of  the  statute  of  frauds  (now  in  Oen. 
Stat,  p.  1903,  §  5,  ^  2)  which  declares  that  no  action  shall 
be  brought  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  per- 
son unless  Hie  agreement  shall  be  in  writing,  &c.  This  the 
court  disposed  of  upon  the  ground  that  the  parol  evidence 
was  not  offered  to  prove  Apgar's  promise  to  pay  the  debt  of  a 
third  person,  but  to  show  his  original  equitable  obligation  to 
indemnify  Hiler. 

Before  coming  to  Hartley  v.  Sandford,  37  Vroom  627 
(which  deals  only  with  the  statute  of  frauds),  it  will  be  well 
to  consider  whether  either  the  c(Mnmon-law  rule  or  the  Nego- 
tiable Instruments  act  (Pamph.  L,  1902,  p.  583)  excludes  the 
parol  evidence  upon  which  alone  was  rested  the  proof  of  the 
agreement  for  whose  breach  recovery  was  sought  in  the  pres- 
ent case. 

The  note  in  question  was  made  by  Walter  D.  Wilson  to  the 
order  of  the  bank,  and  was  endorsed  by  the  parties  to  this  suit 
prior  to  its  delivery  to  the  bank.  As  the  law  stood  in  this 
fctate  before  the  enactment  referred  to,  their  signatures  would 
per  se  have  created  no  implied  or  commercial  contract  what- 
ever. Their  liability  to  the  payee  would  have  depended  upon 
extrinsic  evidence  to  show  the  intent  with  which  they  became 
parties,  and  parol  evidence  would  have  been  competent  for 
tlie  purpose  of  showing  such  intent.  Chaddock  v.  Vanness,  G 
Vroom  517.  Had  the  payee  afterwards  endorsed  the  note, 
and  had  it  come  to  the  hands  of  a  bona  fide  holder  before 
maturity,  the  irregular  endorsers  might  have  been  subjected 
to  the  liability  of  second  endorsers.  Crozer  v.  Chambers, 
Spenc.  256.  But  as  between  the  original  parties,  the  question 
whether  any  contract  was  made,  and  if  so,  what  was  the  char- 
acter of  that  contract,  was  to  be  determined  by  the  intention 


Digitized  by  VjOOQIC 


NOVEMBER  TEEM,  1906.  645 


45  Vroom,  Wilson  v.  Hendee. 


of  the  parties  as  ascertained  by  parol  evidence  of  the  circum- 
stances under  which  the  endorsement  was  made,  evidence  of 
this  sort  not  being  objectionable  on  account  of  a  tendency  to 
vary  a  written  contract,  when  no  contract  would  arise  except 
for  such  evidence.    Chaddock  v.  Vanness,  6  Vroom  523. 

Even  with  respect  to  negotiable  paper  regular  in  form,  our 
decisions  recognized  the  admissibility  of  parol  evidence,  aj^ 
between  the  immediate  parties,  for  the  purpose  of  showing 
that  a  note  or  endorsement  was  made  for  accommodation,  or 
made  without  consideration,  or  upon  a  consideration  that  was 
conditional  and  was  not  performed.  Gilbert  v.  Duncan,  5 
Dutcher  133,  521;   Chaddock  v.  Vanness,  6  Vroom  520. 

But  as  a  general  rule,  with  respect  to  paper  regular  in 
fcrm,  our  decisions  did  not,  even  as  between  parties,  admit  of 
the  introduction  of  parol  evidence  to  vary  the  commercial 
contract  that  was  held  to  arise  from  the  terms  of  the  instru- 
ment— for  instance,  as  between  successive  accommodation  en- 
dorsers. Johnson  v.  Ramsey,  14  Vroovi  279;  Middleton  v. 
Griffith,  28  Id.  442,  448;  Kling  v.  Kehoe,  29  Id.  529;  Foleij 
V.  Emerald  Brewing  Co.,  32  Id.  428,  431. 

In  other  jurisdictions  the  rule  adopted  in  this  state  with 
respect  to  excluding  parol  evidence  of  the  intent  of  the  par- 
ties to  a  negotiable  instrument  regular  on  its  face,  where  such 
evidence  would  tend  to  vary  the  contract  that  the  law  mer- 
chant implies  from  the  form  of  the  instrument,  was  not 
uniformly  adhered  to,  it  being  held  in  many  states  that  in 
actions  between  the  parties  parol  evidence  was  admissible  to 
show  that  they  had  agreed  otherwise  than  as  would  appear 
from  the  face  of  the  note.  1  Dan.  Neg.  Inst.  (5th  ed.),  § 
717,  and  cases  cited;  2  Rand.  Com.  Pap.,  §§  740,  741,  778, 
779,  and  cases  cited;  Crawf.  Ann.  Neg.  Inst.  L.  (2d  ed.),  § 
118. 

In  this  state  of  the  law  our  new  Negotiable  Instruments 
act  was  passed.  Pamph.  L.  1902,  p.  583.  Prior  to  its  enact- 
ment a  similar  act,  or  one  substantially  similar,  had  been 
adopted  in  sixteen  American  states,  and  had  been  enacted  by 
Congress  as  the  law  of  the  District  of  Columbia.  Crawf.  Ann. 
Neg.  Inst.  L,  (Preface  to  2d  ed.).    We  must  attribute  to  our 
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legislature  an  intent  to  render  the  law  of  this  state  respecting 
negotiable  instruments  confonnable  to  the  law  in  these  other 
states.  And  at  the  same  time  it  is  obvious  that  the  act  was 
intended  to  do  away  with  some  of  the  distinctions  established 
or  recognized  by  our  adjudicated  cases  respecting  the  form 
and  mode  in  which  a  contract  of  endorsement  might  be  en- 
tered into,  and  the  effect  of  making  such  an  endorsement, 
whether  as  between  the  parties  or  with  respect  to  subsequent 
holders  of  negotiable  paper.  By  section  63  of  that  act 
(Pamph.  L.  1902,  p.  594),  "a  person  placing  his  signature 
upon  an  instrument  otherwise  than  as  maker,  drawer  or  ac- 
ceptor, is  deemed  to  be  an  endorser,  unless  he  clearly  indi- 
cates by  appropriate  words  his  intention  to  be  bound  in  some 
other  capacity/^  This,  of  course,  abrogates  so  much  of  Chad- 
dock  V.  Vanness,  6  Vroom  517,  as  held  that  an  irregular  en- 
dorsement of  itself  imported  no  implied  or  commercial  con- 
tract whatever. 

Section  64  is  as  follows:  "Where  a  person,  not  otherwise 
a  party  to  an  instrument,  places  thereon  his  signature  in 
blank  before  delivery,  he  is  liable  as  endorser,  in  accordance 
with  the  following  rules :  I.  If  the  instrument  is  payable  to 
the  order  of  a  third  person,  he  is  liable  to  the  payee  and  to  all 
subsequent  parties.  II,  If  the  instrument  is  payable  to  the 
order  of  the  maker  or  drawer,  or  is  payable  to  bearer,  he  is 
liable  to  all  parties  subsequent  to  the  maker  or  drawer.  III. 
If  he  signs,  for  the  accommodation  of  the  payee,  he  is  liable  to 
all  parties  subsequent  to  the  payee.'* 

It  will  be  observed  that  this  section  deals  with  the  rights  of 
the  payee  and  subsequent  parties,  and  has  not  the  effect  of 
defining  the  rights  and  liabilities  of  several  irregular  en- 
dorsers as  between  themselves.  These  are  set  forth  in  section 
68,  which  reads  as  follows : 

"As  respects  one  another,  endorsers  are  liable  prima  facie 
in  the  order  in  which  they  endorse,  but  evidence  is  admissible 
to  show  that  as  between  or  among  themselves  they  have  agreed 
otherwise,"  &c. 

This  does  not,  by  express  mention,  sanction  parol  evidence. 
Neither   does   it   expressly   exclude   any  kind   of   evidence. 
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whether  written  or  verbal.  Is  parol  evidence  excluded  by 
implication?  If  the  legislative  design  was  to  admit  only 
written  evidence  for  the  purpose  indicated,  it  would  have  been 
unnecessary  to  say  anything  upon  the  subject,  for  by  the  com- 
mon-law rules  of  evidence,  other  writings  explanatory  of  the 
real  agreement  would,  of  course,  have  been  admissible.  When 
we  recall  that  a  previous  section  had  brought  irregular  and 
regular  endorsers  into  a  single  category  in  the  absence  of  an 
expressed  intention  to  the  contrary;  that  the  first  clause  of 
section  68  renders  the  mere  act  of  endorsement  only  prima 
facie  evidence  of  the  contract  as  between  successive  endorsers, 
and  that  by  previous  decisions  parol  evidence  as  between 
irregular  endorsers  was  for  all  purposes  admissible,  and  as 
between  regular  endorsers  was  for  some  purposes  admissible 
and  for  other  purposes  not,  it  is  easy  to  arrive  at  the  conclu- 
sion that  the  section  was  intended  to  admit  parol  evidence  in 
all  cases  between  endorsers  for  the  purpose  of  showing  what 
was  the  agreement  amongst  themselves.  This  view  brings 
our  state  into  accord  with  the  rule  already  laid  down  in  some 
other  jurisdictions  as  the  common-law  rule.  At  the  same 
time  it  does  not  destroy  the  value  of  the  instrument  as  a 
commercial  instrument,  for  it  is  not  against  those  who  subse- 
quently take  the  instrument  in  the  course  of  commerce  that 
the  explanatory  evidence  is  admitted.  When  we  remember 
that  the  rules  of  the  law  merchant  in  this  regard  were  estab- 
lished especially  for  the  protection  of  subsequent  holders  of 
the  instrument,  and  that  the  liability  of  endorser  arises  not 
from  any  words  expressed  upon  the  paper,  but  from  implica- 
tions that  originated  in  the  necessities  of  trade  and  commerce, 
it  is  reasonable  to  attribute  to  the  legislature  an  intent  to 
leave  the  paper  open  to  explanation  by  parol  as  between  the 
endorsers  themselves. 

This  is  the  effect  that  was  given  to  section  68  of  the  act  in 
the  recent  decision  of  this  court  in  the  case  of  Morgan  v. 
Thompson,  43  Vroom  244. 

In  our  opinion,  therefore,  the  act  admits  of  the  introduc- 
tion of  parol  evidence  to  show  the  actual  agreement  made 
between  several  endorsers,  notwithstanding  it  contradicts  the 
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prima  facie  inference  appearing  from  their  successive  endorse- 
ments. 

To  come  now  to  the  question  of  the  statute  of  frauds.  In 
Hartley  v.  Sandford,  37  Vroom  627,  the  case  of  Apgar  v. 
Ililer,  4  Zab.  812,  was  not  overruled,  but  distinguished.  Re- 
covery was  denied  upon  a  verbal  promise  made  by  the  defend- 
flnt  to  indemnify  the  plaintiff  if  he  would  become  surety  for 
the  son  of  the  promisor.  The  promisor  did  not  become  a 
party  to  the  instrument  upon  which  the  plaintiff  became 
surety.  Neither  was  there  any  consideration  of  benefit  to  the 
promisor  to  support  his  undertaking.  In  both  these  respects 
the  case  before  us  is  different.  The  defendant,  Hendee,  be- 
came a  party  to  the  note  in  question,  and  we  think  his  agree- 
ment to  indemnify  the  plaintiff  was  founded  upon  a  consid- 
eration of  substantial  benefit  to  Hendee.  The  consideration 
arose  as  follows :  Both'  plaintiff  and  Hendee  were  accommo- 
dation endorsers  for  the  maker  of  the  note.  To  secure  its 
payment,  the  maker  delivered  a  bill  of  sale  to  Hendee  for 
f-ersonal  property  of  substantial  value.  There  was  evidence 
tending  to  show  that  its  value  was  at  least  equivalent  to  the 
amount  of  the  note,  but  whether  the  security  was  or  was  not 
ample  to  satisfy  the  amount  of  the  note,  in  bur  view,  makes 
no  material  difference.  If  plaintiff  and  Hendee  were  to  re- 
main sucassively  liable  as  endorsers  upon  the  note,  Hendee 
would  hold  the  personal  property  delivered  to  him  as  mort- 
gagee, subject  to  an  accountability  both  to  the  maker  and  to 
the  plaintiff.  If  by  agreement  between  the  parties  the 
plaintiff,  instead  of  looking  to  the  personal  property  alone 
for  his  security,  accepted  the  promise  of  Hendee  to  pay  the 
note  at  maturity  if  the  maker  did  not,  this  agreement  practi- 
cally relieved  Hendee  from  any  liability  to  account  to  the 
plaintiff  for  the  proceeds  of  ihe  personal  property,  provided 
he  carried  out  his  agreement  to  pay  the  note  in  exoneration 
of  the  plaintiff.  The  effect  of  this  was  to  fix  the  amount  of 
Hendee's  responsibility  to  the  plaintiff  in  the  premises,  and 
leave  him  at  liberty  to  deal  with  the  property  by  disposing  of 
it  at  private  sale  or  otherwise,  provided  he  had  the  CK)n8ent  of 
the  maker  of  the  note,  and  provided  he  indemnified  plaintiff 
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from  liability.  The  status  thus  resulting  from  HendeeV 
agreement  to  indemnify  the  plaintiif  was,  in  a  legal  sense,  and 
doubtless  in  a  practical  sense,  substantially  beneficial  to 
Hendee,  and  furnishes  an  adequate  consideration  to  support 
his  undertaking  upon  which  the  action  was  based.  And  so, 
as  respects  the  statute  of  frauds,  the  present  case  is  governed 
by  Apgar  v.  Hiler,  and  not  by  Hartley  v.  Sandford. 

It  follows  that  the  action  of  the  trial  judge  in  nonsuiting 
the  plaintiff  was  erroneous.  The  judgment  should  be  re- 
versed, and  a  venire  de  novo  awarded. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, Fort,  Garretson,  Hendrickson,  Pitney,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     15. 


WILLIAM  H.  ADDIS,  DEFENDANT  IN  ERROR,  v.   SAMUEL 
W.  RUSHMORE,  PLAINTIFF  IN  ERROR. 

Submitted  December  10,  1906— Decided  March  4,  1907. 

1.  The  maxim  faUus  in  uno  faUus  in  omnibua  is  not  a  mandatory 
rule  of  evidence,  but  ratlier  a  permissible  inference  that  the  jury 
may  or  may  not  draw  when  convinced  that  an  attempt  has  been 
made  by  a  witness  to  mislead  them  in  some  material  respect. 

2.  While  a  single  bill  of  exceptions  may  be  employed  to  authenticate 
several  exceptions,  yet  each  exception  must  relate  to  a  separate 
proposition  held  by  the  trial  judge  after  his  attention  is  specifi- 
cally called  thereto. 

3.  An  exception  taken  "to  that  portion  of  the  court's  charge  which 
defines  the  effect  of  the  Automobile  act  of  1903,"  when  the  court 
laid  down  numerous  propositions  as  flowing  from  that  act,  is  so 
general  as  to  be  nugatory. 


On  error  to  the  Supreme  Court. 
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For  the  plaintiff  in  error,  Craig  A.  Marsh. 
For  the  defendant  in  error.  Reed  &  Coddington. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  Plaintiff  recovered  a  verdict  and  judgment 
for  personal  injuries  sustained  by  him  in  a  collision  between 
an  automobile  driven  by  the  defendant  and  a  bicycle  pro- 
pelled by  the  plaintiff.  The  assignments  of  error  relate  to 
the  instructions  given  or  refused  to  be  given  by  the  trial  jus- 
tice to  the  jury. 

Only  two  matters  require  mention. 

First  The  trial  judge  refused  to  charge,  as  requested,  that 
if  the  plaintiff  had  deliberately  attempted  to  exaggerate  his 
injuries,  the  jury  had  a  right  to  consider  such  fact  in  decid- 
ing for  themselves  how  much  weight  they  would  give  to  the 
other  statements  in  the  plaintiff's  testimony.  We  are  unable 
to  find  in  the  record  any  evidence  that  the  plaintiff  did  de- 
liberately attempt  to  exaggerate  his  injuries.  Assuming  that 
he  did  so  attempt,  yet  the  maxim  falsus  in  una  falsus  in 
omn/ibus,  upon  which  the  request  to  charge  was  based,  is  not 
a  mandatory  rule  of  evidence,  but  is  rather  a  permissible 
inference  that  the  jury  may  or  may  not  draw  when  convinced 
that  an  attempt  has  been  made  by  a  witness  to  mislead  them 
in  some  material  respect  In  the  case  of  the  Santissima 
Trinidad,  7  Wheat  283,  339,  Mr.  Justice  Story  said :  "Where 
a  party  speaks  to  a  fact  in  respect  to  which  he  cannot  be  pre- 
sumed liable  to  mistake,  as  in  relation  to  the  country  of  his 
birth,  or  his  being  in  a  vessel  on  a  particular  voyage,  or  living 
in  a  particular  place,  if  the  fact  turn  out  otherwise,  it  is 
extremely  difficult  to  exempt  him  from  the  charge  of  deliber- 
ate falsehood,  and  courts  of  justice,  under  such  circumstances, 
are  bound,  upon  principles  of  law,  and  morality  and  justice, 
to  apply  the  maxim  falstis  in  una  falsus  in  omnibus"  But 
this  was  said  in  discussing  the  weight  of  the  evidence,  and 
was  not,  as  we  take  it,  intended  to  lay  down  a  positive  rule  of 
law,  to  be  applied  in  all  cases.  See,  also,  3  Jones  Ev,,  §  905 ; 
30  Am.  &  Eng,  Encycl.  L.  {2d  ed.)  1072. 
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Secondly.  The  following  exception  is  made  the  basis  of  one 
of  the  assignments  of  error :  "The  defendant  excepts  to  that 
portion  of  the  court's  charge  which  defines  the  effect  of  the  Au- 
tomobile act  of  1903/'  Pamph.  L,,  p.  80.  A  reference  to  the 
charge  shows  that,  in  defining  the  eflEect  of  the  act  referred  to, 
the  learned  trial  justice  stated  numerous  propositions  of  law, 
some  at  least  of  which  are  indubitably  correct.  It  seems  hardly 
necessary  to  repeat,  what  has  been  so  often  laid  down  by  this 
court  and  the  Supreme  Court,  that  the  ofl&ce  of  an  exception  is 
to  direct  the  mind  of  the  trial  judge  to  the  precise  point  upon 
which  he  is  alleged  to  have  made  an  erroneous  ruling,  and 
thus  obviate  mistrials  due  to  inadvertent  slips  and  errors; 
and  if,  on  the  other  hand,  he  adheres  to  the  ruling,  when  his 
attention  has  been  called  to  the  point,  he  is  to  seal  a  bill  of 
exception,  as  evidence  to  the  court  of  review  that  the  alleged 
error  has  been  committed.  It  is  a  fundamental  principle  in 
the  common-law  method  of  trial  and  review  that  an  exception, 
in  order  to  be  of  any  avail,  must  be  precise  and  specific.  This 
court  does  not  reverse  a  judgment  upon  grounds  not  taken  in 
the  trial  court.  In  Associates,  ^Ac,  v.  Davison,  5  Ikitcher 
415,  this  court  pointed  out  that  while  one  bill  of  exceptions 
may  be  employed  to  authenticate  several  distinct  exceptions, 
yet  each  proposition  excepted  to  should  be  distinctly  stated, 
80  that  the  court  may  know  the  precise  matter  presented  for 
decision,  and  so  that  the  court  of  review  may  know  the  error 
complained  of.  In  the  opinion,  Justice  Whelpley  (afterwards 
Chief  Justice)  said:  "Any  bill  to  the  charge  of  the  court 
which  shows  on  its  face  the  precise  decisions  complained  of, 
and  that  they  were  deliberately  decided  by  the  court  as  sepa- 
rate propositions,  and  so  held  by  the  court  after  the  points 
were  singled  out  and  the  attention  of  the  court  called  to  them 
with  reference  to  the  exception  to  be  taken,  is  sufficient.  A 
charge  containing  many  distinct  propositions  of  law  may  not 
be  excepted  to  in  gross.  The  party  excepting  must  at  the 
time  point  out  the  error  complained  of,  so  that  if  committed 
by  inadvertence  or  for  want  of  clearness  of  expression,  or  for 
iiny  other  reason,  it  may  be  corrected  by  the  court."     And 
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again :  "A  general  objection  to  evidence  stating  no  reason  is 
insufficient.  A  general  objection  to  a  charge  is  of  no  avail. 
The  bill  must  show  that  the  precise  point  of  which  a  review 
is  sought  was  made  by  the  counsel,  presented  to  the  mind  of 
the  court,  and  decided  before  the  bill  was  sealed.  If  it  do 
that  it  is  sufficient.  The  number  of  wafers  used  is  imma- 
terial." 

To  the  same  effect  are  numerous  other  decisions  of  this 
court,  among  which  may  be  mentioned  Oliver  v.  Phelps,  1 
Zab.  597,  609 ;  Kalbfleisch  v.  Standard  Oil  Co.,  14  Vroom 
259,  260;  Trade  Inmrance  Co,  v.  Barraclijf,  16  Id.  543; 
Packard  v.  Bergen  Neck  Railway  Co.,  25  Id.  553 ;  Garretson 
V.  Appleton,  29  Id.  386,  391. 

ThjB  exception  now  under  consideration  did  not  at  all  point 
out  what  legal  proposition  was  intended  to  be  challenged. 
The  exception  was  therefore  nugatory.  We  may  add  that  the 
only  criticism  that  is  pressed  upon  us  in  the  argument  here  is 
to  that  clause  in  the  charge  which  declares  in  substance  that 
by  the  Automobile  act  of  1903  these  vehicles  are  not  subjected 
to  section  91  of  the  Road  act  of  1874.  Oen.  Stat,  p.  2823. 
This  is  quite  true  so  far  as  anything  in  the  act  of  1903  is 
concerned.  If  the  learned  trial  justice  was  in  error  in  the 
view  he  expressed,  aside  from  the  act  of  1903,  to  the  effect 
that  automobiles  are  not  "carriages''  within  the  meaning  of 
.section  91  of  the  Road  act,  which  requires  drivers  of  carriages 
upon  the  public  roads,  when  met  by  another  carriage,  to  keep 
to  the  right,  and  when  overtaken  by  a  carriage,  to  likewise 
keep  to  the  right,  so  as  in  both  cases  to  permit  the  carriage 
met  or  overtaken  (sic)  to  pass  free  and  uninterrupted,  it 
remains  to  be  said  that  the  effect  of  this  instruction  was  favor- 
able to  the  defendant,  as  tending  to  absolve  him  from  criti- 
cism by  reason  of  the  fact  that  he  was  driving  his  motor  car 
on  the  left  side  of  the  street,  which  admittedly  he  was  doing 
at  the  time  of  the  collision. 

The  other  assignments  of  error  have  been  examined,  and 
found  to  be  without  substance. 

The  judgment  under  review  should  be  affirmed. 
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For  affirmance — The  Chancellor,  CSief  Justice,  Gar- 
rison, Garretson,  Hendriokson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     16. 

For  reversal — None. 


JAMES    E.    CROSSLEY,    DEFENDANT    IN    ERROR,    v.    ST. 
PHILIP  NERI  (CORPORATION),  PLAINTIFF  IN  ERROR. 

Argued  December  3,  1906— Decided  June  17,  1907. 

In  the  absence  of  a  statutory  prohibition  or  limitation  upon  the  au 
thority  of  agents  of  a  corporation,  authority  may  be  conferred  by 
parol,  and  may  be  inferred  from  circumstances,  or  implied  from 
the  acquiescence  of  the  corporation  or  its  managers  in  a  general 
course  of  business. 


On  error  to  the  Supreme  Court. 

For  the  plaintiflE  in  error,  William  J,  Eeams. 

For  the  defendant  in  error,  Riker  A  Riher. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  was  an  action  to  recover  the  amount  due 
upon  five  promissory  notes,  purporting  to  be  made  by  St. 
Philip  Neri's  Catholic  church,  four  of  them  signed  by  Bishop 
John  J.  O'Connor  as  president  of  the  board  of  trustees  of  the 
church,  and  one  signed  by  John  A.  Sheppard,  vicar-general, 
as  acting  president  of  the  board.  Pour  of  the  notes  were  pay- 
able to  the  order  of  Bev.  Felix  Morelli,  who  was  treasurer  of 
the  church,  and  by  him  endorsed  over  to  the  plaintiflE;  the 
fifth  note  was  payable  to  plaintiflE^s  order. 

The  church  corporation  was  organized  under  the  general 
''Act  to  incorporate  trustees  of  religious  societies,"  approved 
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April  9th,  187o.  thm^SM^p.  2741,  §  39,  &c.  By  section  40 
of  this  act  such  a  corporation  m  cqpmtated  to  purchase  and 
hold  lands,  including  church  edifice8,'school^«HkfAEaonageB. 
From  these  objects  the  incidental  power  to  borrow  mone^  is 
reasonably  to  be  inferred. 

The  questions  raised  by  counsel  for  plaintiff  in  error  relate 
solely  to  the  proof  of  the  authority  of  the  bishop  and  vicar-gen- 
eral to  sign  the  notes  in  question.  It  was  in  evidence  that 
Bishop  O'Connor  was  president  of  the  board  of  trustees  of  St. 
Philip  Neri;  that  Father  Sheppard  was  vicar-general  of  the 
diocese  and  in  the  absence  of  the  bishop  represented  him  and 
acted  as  president  of  the  board  of  trustees  with  all  the  powers 
possessed  by  the  bishop ;  that  the  notes  in  suit  were  signed  by 
these  functionaries ;  and  that  numerous  other  notes,  ^^made  as 
these  notes  were  made,^'  had  been  signed  by  the  bishop,  and  in 
his  absence  by  the  vicar-general,  and  had  been  recognized  by 
the  church  and  paid  as  they  became  due.  It  was  further  shown 
that  the  minutes  of  the  trustees  of  the  church  contained  no 
resolution  authorizing  the  making  of  the  notes  in  suit ;  that, 
according  to  the  laws  of  the  diocese,  a  resolution  of  the  board 
was  required  for  the  making  of  a  new  note,  but  that,  as  to  re- 
newals, special  resolutions  of  the  board  were  not  required ;  and 
that  the  notes  in  suit,  so  far  as  signed  by  the  bishop,  were 
signed  under  the  impression  that  they  were  renewals.  It  was 
in  evidence  and  undisputed  that  each  of  the  notes  was  taken 
by  the  plaintiff  for  value  before  maturity  from  Father  Morelli, 
who  at  the  time  was  treasurer  of  the  church. 

The  learned  Chief  Justice,  before  whom  the  case  was  tried, 
denied  a  motion  for  direction  of  a  verdict  in  defendant's  favor, 
which  was  based  upon  the  ground  that  there  was  no  proof  of 
authority  in  the  agents  of  the  corporation  to  make  the  notes, 
and  submitted  the  case  to  the  jury  with  instructions  to  the 
effect  that  in  order  to  find  a  liability  resting  upon  the  church 
it  was  not  necessary  that  there  should  have  been  a  meeting  of 
the  board  of  trustees  preceding  the  issuing  of  each  note  and 
a  resolution  passed  by  the  board  authorizing  the  making  of 
the  note ;  and  that  the  authority  of  the  bishop  and  vicar-gen- 
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eral  could  be  inferred  from  their  customary  exercise  of  such 
authority  in  the  signing  of  notes  issued  in  the  name  of  tlie 
corporation  and  from  the  recognition  of  such  notes  by  the 
act  of  the  church  in  paying  them. 

We  think  the  case  was  properly  disposed  of.  In  the  absence 
of  a  statutory  prohibition  or  limitation  upon  the  authority  of 
the  agent  (and  there  is  none  such  in  the  present  case)  au- 
thority may  be  conferred  by  parol,  and  may  be  inferred  from 
circumstances  or  implied  from  the  acquiescence  of  the  cor- 
poration or  its  managers  in  a  general  course  of  business. 
Martin  v.  Webb,  110  U,  S,  7;  Stokes  v.  New  Jersey  Pottery 
Co.,  17  Vroom  237,  U2. 

The  judgment  under  review  should  be  aflBrmed. 

For  affirmance — ^The  Chancellor,  Garrison,  Fort,  Hen- 
DRiCKsoN,  Pitney,  Swayze,  Reed,  Trenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  ^.J.    14. 


For  reversal — None. 


JOHN   GODKIN,   DEFENDANT   IN   ERROR,   v.   WILLIAM   F. 
BAILEY  ET  AL.,  PLAINTIFFS  IN  ERROR. 

Submitted  December  10,  1906 — Decided  March  4,  1907. 

A  claim  for  damages  for  failure  to  deliver  goods  in  pursuance  of  an 
executory  contract  of  sale  is  a  claim  for  unliquidated  damages, 
and  not  the  subject  of  set-off. 


On  error  to  the  Supreme  Court. 

For  the  defendant  in  error,  John  R.  Hardin, 

For  the  plaintiffs  in  error,  Alfred  F,  Stevens. 
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The  opinion  of  the  court  was  delivered  by 

Savayze,  J.  The  plaintiff  sued  in  assumpsit  for  the  price 
of  goods  sold  and  delivered.  The  defendants  pleaded  the 
general  issue,  and  gave  notice  that  they  would  claim  an  offset 
for  the  difference  in  price  paid  by  them  for  lumber  which  the 
plaintiff  had  failed  to  deliver.  At  the  trial  the  defendants 
offered  to  prove  a  failure  of  the  plaintiff  to  deliver  lumber 
under  a  contract  several  years  before  the  sale  of  the  goods  for 
which  the  suit  was  brought,  and  that  by  reason  of  this  failure 
the  defendants  were  obliged  to  go  into  the  market,  where  the 
prices  for  lumber  had  risen,  and  purchase  other  lumber  to 
take  its  place ;  that  consequently  the  defendants  were  entitled 
to  compensation  for  the  loss  sustained,  and  to  put  that  loss  in 
as  an  offset.  The  Chief  Justice  overruled  this  offer  of  the 
defendants  upon  the  ground  that  the  act  providing  for  set-off 
limits  the  right  to  liquidated  damages.  It  is  the  propriety  of 
this  ruling  that  is  now  before  us  for  review. 

Our  original  act  relating  to  this  subject,  passed  May  5th, 
1722  {Allin.  L,,  p.  QQ),  authorizes  a  set-off  where  two 
persons  dealing  together  are  indebted  upon  bonds,  bills,  bar- 
gains, promises,  accounts  or  the  like.  This  act  antedates  the 
English  act  of  2  George  II.  upon  the  same  subject,  which 
was  limited  to  cases  of  mutual  debts.  The  act  of  1722  re- 
mained substantially  unchanged  (except  that  the  word  "con- 
tracts" was  inserted,  and  the  remedy  was  extended  to  suits 
where  executors  and  administrators  were  parties,  and  a  pro- 
vision was  made  as  to  the  offset  of  a  penal  sum)  until 
1874.  Pat.  L.,  p.  254;  Rev.  1820,  p.  305;  Rev.  Stat.,  p. 
801.  In  1874  the  statute  was  revised  and  the  present  form 
adopted.  Rev.  1877,  p.  1096;  Gen.  Stat.,  p.  3109.  In  its 
present  form  the  statute  provides  that  if  two  or  more  per- 
sons be  indebted  to  each  other,  such  debts  or  demands,  not 
being  for  unliquidated  damages,  may  be  set  off  against  each 
other.  Under  the  old  act  it  had  been  held  by  the  Supreme 
Court,  in  Marshall  v.  Uann,  2  Ilarr.  425,  that  wherever  the 
debt  was  so  certain  that  indebitatus  assumpsit  would  lie,  it 
might  be  set  off,  and  this  was  the  test  which  had  been  adopted 
liv  the  King^s  Bench  in  Tlowlet  v.   Strickland,  Cowp.  56, 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1906.  657 


46  Vroom.  Godkin  v.  Bailey. 


57.  The  English  statute,  however,  relating  to  mutual  debts 
was  not  as  broad  as  our  statute,  and  the  word  "debts"  was 
evidently  used  in  the  technical  sense  of  the  common  law. 
There  is  nothing  in  Evans  v.  Trenton,  4  Zab.  764  (at  p.  769), 
which  conflicts  with  Marshall  v.  Hann,  for  the  claim  of  the 
defendant  in  that  case  was  for  services  rendered,  for  which  he 
could  count  in  indebitatus  assumpsit. 

The  act  under  which  the  revision  of  1874  was  made 
(Pamph.  L.  1871,  p.  88)  provided  that  no  changes  should  be 
made  in  the  phraseology  or  distribution  of  the  sections  of  any 
statute  that  had  been  the  subject  of  judicial  decision  by 
which  the  construction  as  established  by  such  decision  should 
be  impaired  or  affected.  In  view  of  this  statutory  provision, 
it  is  probable  that  the  revisers  intended  no  more  by  the  change 
of  phraseology  than  to  simplify  the  language  of  the  act  and 
make  it  more  concise.  The  new  act  ought,  then,  to  be  con- 
strued as  the  old  act  had  previously  been  construed  in  Mar- 
shall V.  Hann.  If  so,  the  contention  of  the  defendants  cannot 
prevail,  for  the  reason  that  indehitatiis  assumpsit  would  not 
lie  to  recover  damages  for  non-performance  of  a  contract.  It 
was  essential  to  this  count  to  allege  an  indebtedness  on  the 
part  of  the  defendant  to  the  plaintiff  and  a  promise  in  con- 
sideration thereof.  It  was  therefore  available  where  the  con- 
sideration had  been  executed.  1  Chit.  341  (especially  at 
/>.  347).  The  supplemental  brief  of  counsel  for  the  defend- 
ants fails  to  take  into  account  the  distinction  between  an 
action  of  assumpsit,  where  the  plaintiff  seeks  to  recover  dam- 
ages for  breach  of  an  express  contract,  and  a  count  in  indebi- 
tatus assumpsit,  where  the  plaintiff  seeks  to  recover  on  a  con- 
tract implied  from  an  existing  debt. 

We  are  inclined  to  think  that  this  case  might  be  thus  dis- 
posed of,  but  we  prefer  to  rest  it  upon  a  construction  of  the 
act  of  1874  as  it  now  stands.  The  language  of  that  ace 
authorizes  the  set-X)ff  of  demands  which  are  not  for  unliqui- 
dated damages,  and  the  question  presented  is  whether  a  de- 
mand for  damages  for  breach  of  a  contract  to  deliver  goods 
is  unliquidated.  Ordinarily  it  is,  and  is  given  as  a  special 
instance  of  a  claim  for  unliquidated  damages  in  1  Chit.  PI. 

Vol.  xlv.  42 
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571,  572;  Freeman  v.  Hyett,  1  W.  Bl  394.  The  reason -is 
obvious.  In  an  action  for  damages  for  failure  to  deliver 
goods  the  plaintiff  is  entitled  to  recover  not  merely  the  differ- 
once  between  the  contract  price  and  the  market  price  which 
he  is  obliged  to  pay,  but  is  also  entitled  to  recover  special 
damages  for  the  breach  of  the  contract,  including  loss  of 
profits.  Wolcott  V.  Mount,  7  Vroom  262;  9  Id.  496.  Clearly 
these  special  damages  for  breach  of  the  contract  are  uncertain 
in  amount,  and  therefore  unliquidated. 

In  the  case  at  bar,  however,  the  claim  of  the  defendants 
was  for  the  difference  between  the  contract  price  and  the 
price  actually  paid  by  them.  The  argument  is  that  while 
this  price  may  have  been  at  one  time  uncertain,  it  had  been 
rendered  certain  by  what  subsequently  took  place,  and  that 
the  case  is  within  the  language  of  the  Supreme  Court  in 
Hechscher  v.  Trotter,  19  Vroom  419;  Moore  v.  Richardson, 
36  Id.  531  (at  p.  536),  and  Sullivan  v.  Moifat,  39  Id.  211. 
This  argument,  however,  assumes  that  the  measure  of  dam- 
ages is  the  difference  between  the  contract  price  and  the  price 
paid  by  the  defendants.  Such  is  not  the  rule.  The  true  meas- 
ure of  damages,  as  stated  by  Benjamin  on  Sales,  is  the  differ- 
ence between  the  contract  price  and  the  value  of  the  goods  at 
the  date  fixed  *for  delivery.  The  value  is  prima  facie  the 
market  price,  but  there  may  be  cases  where  there  is  no  market, 
and  the  value  must  be  otherwise  determined,  for  example,  by 
the  price  of  the  best  substitute  procurable.  Benj.  Sales  {5th 
Eng.  ed.)  987.  An  instance  in  which  the  market  price  ditl 
not  afford  a  measure  of  damages  is  to  be  found  in  Rhind  v. 
Freedley,  ante  p.  138,  decided  at  the  last  term  by  the 
Supreme  Court.  Even  in  cases  where  there  may  be  said  to  bo 
a  market  price,  the  determination  of  that  price  involves  a 
consideration  of  the  identity  in  the  quality  of  the  goods  and 
an  allowance  for  differences  in  prices  actually  paid,  which 
vary  from  day  to  day,  and  with  the  skill  in  bargaining  of  the 
vendor  and  the  purchaser  in  each  case.  The  market  price 
must  often,  if  not  usually,  be  determined  by  a  jury  in  view 
of  the  different  elements  which  may  cause  variations  in  any 
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particular  case.  The  final  result  must  be  uncertain,  and  the 
damages  are  therefore  unliquidated. 

We  have  dealt  with  the  question  as  if  the  only  claim  made 
by  the  defendants  was  to  recover  the  diflEerence  between  the 
contract  price  and  the  market  price.  The  record,  however, 
does  not  put  the  defendants  in  so  favorable  a  position,  for  the 
claim  in  the  notice  of  set-off  was  to  recover  the  diflference 
between  the  contract  price  and  the  price  actually  paid  by  the 
defendants,  which  may  or  may  not  have  been  the  market 
price,  and  the  oflPer  at  the  trial  which  was  overruled  by  th'a 
Chief  Justice  was  even  broader  than  the  notice,  for  it  was  an 
ofEer  to  prove  the  loss  sustained  by  the  defendants,  and  the 
claim  was  for  compensation  for  that  loss,  which  may  have 
included  special  damages  and  loss  of  profits.  This  claim  was 
clearly  for  unliquidated  damages. 

In  any  event,  the  ruling  of  the  Chief  Justice  was  correct, 
and  the  judgment  must  be  aflSrmed. 

For  affirmance — The  Chancellor,  Garrison,  Fort,  Gar- 
RfiTSON,  Hendrickson,  Pitney,  Swayze,  Reed,  Trenchard, 
BoGERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J. 
15. 

For  reversal — None. 


JOHN  KEHOE,  PLAINTIFF  IN  ERROR,  v.  THE  BOROUGH 
OF  RUTHERFORD,  DEFENDANT  IN  ERROR. 

Argued  November  28,  1906— Decided  March  4,  1907. 

1.  The  exemption  of  a  municipal  cori>oration  from  actions  by  indi- 
viduals suffering  special  damage  from  its  neglect  to  perform  or 
its  negligence  in  performing  public  duties,  whereby  a  public  wrong 
is  done  for  which  an  indictment  will  lie,  does  not  extend  to 
actions  where  the  injury  is  the  result  of  active  wrong-doing 
chargeable  to  the  cori>oration. 
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2.  A  municipality  has  no  right,  by  artificial  drains, 'to  divert  surface 
water  from  the  course  it  would  otherwise  take  and  cast  it,  in  a 
body  large  enough  to  do  substantial  injury,  on  land  where,  but 
for  such  artificial  drains,  it  would  not  go. 


On  error  to  the  Bergen  County  Circuit  Court. 

For  the  plaintiff  in  error,  George  P.  Bust  and  Arthur  S, 
Corhin. 

For  the  defendant  in  error,  John  M.  Bell. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  writ  of  error  brings  under  review  a 
judgment  of  the  Bergen  County  Circuit  Court  in  favor  of  the 
defendant  in  error,  the  defendant  below. 

The  action  was  brought  by  John  Kehoe,  the  plaintiff  below, 
to  recover  for  injuries  resulting  to  his  property  from  the  dis- 
charge of  surface  water  thereon  by  the  borough  of  Rutherford, 
the  defendant  below. 

At  the  close  of  the  evidence  produced  by  the  plaintiff  the 
trial  judge  directed  a  nonsuit,  and  this  writ  of  error  raises  the 
question  whether,  in  so  doing,  there  was  reversible  error. 

The  evidence  before  the  trial  judge,  when  his  direction  was 
given,  exhibited  the  following  facts : 

Rutherford  avenue  is  the  dividing  line  between  the  borough 
of  Rutherford  and  Union  township.  At  the  northerly  comer 
of  Park  avenue  and  Rutherford  avenue,  in  the  borough  of 
Rutherford,  Bergen  county,  there  was  a  stone  culvert  or  sluice- 
way which  received  the  surface  water  flowing  down  the  north- 
erly side  of  Park  avenue  and  conveyed  it  beneath  the  surface 
of  the  street,  around  the  comer  and  across  Stuyvesant  avenue 
(which  intersects  Rutherford  avenue  and  Park  avenue  at  this 
point)  and  discharged  the  surface  water  upon  Rutherford 
avenue  at  a  point  opposite,  or  nearly  opposite,  the  property  of 
the  plaintiff,  from  whence  it  flowed  with  great  force  upon  the 
lands  of  the  plaintiff  and  into  his  houses,  bams,  sheds  and 
gardens.  Park  avenue  collected  the  surface  water  from  more 
than  three  miles  of  territory.     The  culvert  was  constructed 
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nine  or  ten  years  ago.  Previous  to  that  time  the  greater  por- 
tion of  the  surface  water  flowing  down  Park  avenue  had  con- 
tinued on  past  Rutherford  avenue  into  the  lowlands  of  Union 
township  and  drained  through  them  to  the  Passaic  river. 
Since  the  construction  of  the  culvert  the  water  which  formerly 
flowed  on  Park  avenue,  across  Rutherford  avenue,  and  con- 
tinued to  flow  on  Park  avenue,  beyond  Rutherford  avenue, 
down  into  the  lowlands  of  Union  township,  has  been  diverted 
by  and  now  flows  through  the  culvert  of  flume,  around  the 
comer,  across  Stuyvesant  avenue  and  is  discharged  upon  the 
surface  of  Rutherford  avenue  with  such  force  and  in  such 
large  quantities  that  it  flows  across  the  street  and  upon  the 
lands  of  the  plaintiff,  where  it  does  substantial  injury.  That 
the  culvert  was  built  and  maintained  by  the  defendant. 

To  the  nonsuit,  directed  by  the  trial  judge,  an  exception 
was  prayed  and  allowed,  and  the  assignment  of  error  thereon 
raises  the  only  question  here  for  determination. 

The  direction  of  nonsuit  was  rested  by  the  learned  trial 
judge  upon  the  ground  that  the  injury  complained  of  was  an 
act  of  negligence,  tp  be  remedied  by  indictment  only. 

It  is  a  rule  of  law,  of  very  considerable  importance,  and 
which  is  certainly  settled  in  this  state,  that  an  action  will  not 
lie  in  behalf  of  an  individual  who  has  sustained  special  dam- 
age from  the  neglect  of  a  public  corporation  to  perform  a 
public  duty.  Pray  v.  Mayor  and  Common  Council  of  Jersey 
City,  3  Vroom  394;  Town  of  Union  v.  Durkes,  9  Id,  21; 
Waters  v.  Newark,  27  Id,  361. 

But  it  is  also  a  rule  of  law  of  equal  importance  that  the 
exemption  of  a  municipal  corporation  from  actions  by  indi- 
viduals suffering  special  damage  from  its  neglect  to  perform 
or  its  negligence  in  performing  public  duties,  whereby  a 
public  wrong  is  done  for  which  an  indictment  will  lie,  does 
not  extend  to  actions  where  the  injury  is  the  result  of  active 
wrong-doing  chargeable  to  the  corporation.  Town  of  Union 
V.  Durkes,  supra;  Hart  v.  Freeholders  of  Union,  28  Vroom  90. 

It  is  also  the  settled  law  of  this  state  that  a  municipality 
has  no  right,  by  artificial  drains,  to  divert  surface  water  from 
the  course  it  would  otherwise  take  and  cast  it,  in  a  body  large 
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enough  'to  do  substantial  injury,  on  land  where,  but  for  such 
artificial  drains,  it  would  not  go.  Town  of  Union  v.  Durkes, 
supra;  West  Orange  v.  Field,  10  Stew.  Eq,  600;  Field  v. 
West  Orange,  1  Dick.  Ch.  Rep.  183 ;  Soule  v.  Passaic,  2  Id. 
28;  Miller  v.  Morristown,  Id.  62;  S.  C.  on  appeal,  3  Id.  645. 

Reviewing  the  evidence  with  these  principles  in  mind,  we 
perceive  that  it  established  that  the  artificial  culvert  con- 
structed and  maintained  by  the  defendant  diverted  the  sur- 
face water  of  a  large  area  from  the  course  which  it  would 
otherwise  take  and  cast  it,  in  a  body  large  enough  to  do  sub- 
stantial injury,  on  the  land  of  the  plaintiflE,  where,  but  for 
such  artificial  drain,  it  would  not  go.  We  think,  therefoie, 
that  the  nonsuit  was  erroneous. 

Tlie  judgment  under  review  should  be  reversed,  and  a 
venire  de  novo  awarded. 

For  affirtnance — ^Hendrickson^  J.    1. 

For  reversal — The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Garretson,  Swayze,  Reed;  Trenchard,  Bo- 
GERT,  Vredenburoh,  Vroom,  Green,  Gray,  Dill,  J.J.    14. 


EMIL  GERMANUS,  ADMINISTRATOR  OF  MICHAEL  MAR- 
CINCSAK,  DEFENDANT  IN  ERROR,  v.  LEHIGH  VALLEY 
RAILROAD  COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  November  26,  1906— Decided  June  21,  1907. 

1.  Plaintiffs  intestate  was  one  of  a  gang  of  men  employed  by  the 
defendant  company  on  its  tracks  tamping  ties.  The  evidence  at 
the  close  of  plaintiffs  case  proved  a  custom  that  the  men  should 
be  warned  by  the  boss  or  foreman  of  the  approach  of  a  train,  and 
that  the  plaintiffs  intestate  was  run  down  and  killed  because  of 
the  failure  of  the  foreman  to  give  such  warning.  Held,  that  upon 
such  uncontradicted  proof  a  motion  to  nonsuit  was  rightfully 
denied.  The  decedent  had  the  right  to  rely  upon  such  warning 
being  given  in  case  there  was  any  danger  from  approaching  trains. 
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2.  Where  the  custom  of  giving  a  warning  by  the  foreman  is  proved, 
it  is  embraced  in  the  duty  owed  by  the  master  to  the  servants, 
and  for  the  failure  of  the  foreman  properly  to  discharge  that  duty 
the  master  is  responsible. 

3.  Where  unusual  conditions  are  shown  to  exist,  such  as  the  passing 
of  noisy  freight  trains,  which  may  interfere  with  the  servants 
hearing  the  customary  warning  or  signals,  it  was  properly  left  to 
the  jury  to  say  whether,  under  such  unusual  conditions,  the  cus- 
tomary warnings  were  sufficient. 


In  tort.    On  error  to  the  Supreme  Court.  • 

This  case  was  tried  at  the  Essex  Circuit  before  Chief  Jus- 
tice Gummere  and  a  jury,  and  a  verdict  rendered  for  the 
plaintiff  below. 

For  the  plaintiff  in  error,  McCarter  £  English, 

For  the  defendant  in  error,  Thomas  L.  Raymond, 

The  opinion  of  the  court  was  delivered  by 

Vroom,  J.  The  plaintiff's  intestate  was  one  of  a  gang 
of  laborers  in  the  employ  of  the  defendant  company.  They 
were  working  on  the  day  of  the  accident  on  the  main  line  of 
the  defendant's  railroad  between  Elizabeth  and  Roselle,  and 
were  engaged,  under  the  direction  of  one  Kutora,  as  foreman, 
in  tamping  ties.  The  track  at  that  point  to  the  west  is  di- 
rectly straight  for  over  a  mile. 

The  plaintiff's  intestate  was  working  on  the  eastbound 
track,  facing  Elizabeth,  with  his  back  toward  the  direction 
from  which  trains  would  come.  He  was  killed  by  being  run 
down  by  a  special  engine  nmning  on  the  said  eastbound  track, 
and  when  he  was  struck  was  bending  forward,  working  with 
his  pick.  The  men  constituting  the  gang  were  strimg  out  in 
a  line  on  the  said  track;  the  deceased  was  working  standing 
with  his  back  to  the  approaching  engine  and  was  the  third  in 
the  line,  the  foreman,  Kutora,  was  some  eight  or  nine  steps 
from  him.  About  the  time  of  the  accident  a  long,  empty  and 
noisy  freight  train  was  passing  on  the  westbound  track,  along- 
side of  the  place  where  the  men  worked. 
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The  engine  which  ran  down  and  killed  plaintiff's  intestate 
was  in  use  by  the  officials  of  the  road  on  a  tour  of  inspection, 
and  was  returning  from  such  a  trip,  and  had  on  board  certain 
officers  of  the  company.  It  was  claimed  by  the  engineer  that 
the  bell  was  rung  and  the  whistle  hlovra  from  Roselle  tmtil  the 
deceased  was  struck.  The  testimon}',  on  the  part  of  the 
plaintiff,  was  that  no  signals  were  given  of  the  approach  of 
the  engine.  According  to  tlie  evidence  of  the  plaintiff's  wit- 
nesses it  was  the  custom  of  the  foreman  to  call  out  to  the 
men  to  look  out  on  the  approach  of  trains,  and  even  to  push 
them  away  if  they  didn't  move  in  time,  but  that  on  this  occa- 
sion no  warning  at  all  was  given  by  the  foreman.  The  fore- 
man, Kutora,  testified  that  he  had  given  two  warnings,  and 
was  corroborated  by  one  of  the  gang  of  men. 

At  the  close  of  the  plaintiff's  case  a  motion  was  made  for 
a  nonsuit,  which  was  denied  by  the  learned  trial  justice,  and 
this  refusal  forms  the  basis  for  the  first  error  assigned.  The 
groimd  urged  in  support  of  the  motion  was  "that  the  place 
where  the  plaintiff's  intestate  was  working  was  one  of  obtious 
danger,  and  that  he  can  only  escape  from  the  liability  that 
comes  from  occupying  such  a  position  in  a  suit  against  the 
master  upon  substantial  proof  of  the  existence  of  a  custom 
on  the  part  of  the  company  to  notify  the  employes  so  situated 
as  the  decedent  in  this  case  was,  of  the  approach  of  a  train, 
and  that  there  is  no  proof  of  the  custom  of  giving  warning  by 
the  boss  or  foreman.^^ 

I  think  the  motion  to  nonsuit  was  properly  denied.  As  the 
case  stood  when  the  case  for  the  plaintiff  was  closed  there  was 
proof  uncontradicted  that  it  was  the  custom  of  the  company, 
by  its  foreman,  to  warn  men  working  on  the  tracks,  as  this 
gang  were,  of  the  approach  of  trains,  and  that  in  this  par- 
ticular instance  the  warning  was  not  given.  The  deceased 
had  the  right  to  rely  upon  such  a  warning  being  given  in  case 
there  was  any  danger  from  approaching  trainis.  D'Agostino 
V.  Pennsylvania  Railroad  Co.,  43  Vroom  358.  It  was  corr 
rectly  held  in  that  case  that  where  a  workman,  in  the  dis- 
charge of  his  duty,  has  placed  himself  in  a  position  of  prob- 
able danger,  and  where  he  has  a  right  to  expect  a  warning 
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before  the  danger  becomes  actual,  and  he  is  injured  because 
no  warning  is  given,  the  question  whether  he  assumed  the 
risk  or  was  guilty  of  contributory  negligence  cannot  be  de- 
cided by  the  court.  Albanese  v.  Central  Railroad  Co.,  41  Id. 
241 ;  Herman  v.  Reed  Apartment  Co.,  39  Id.  332. 

This  case  is  distinguished  from  the  recent  decision  of  tliis 
court  in  Precodnick  v.  Lehigh  Valley  Railroad  Co.,  ante  p. 
56G.  There  the  necessity  of  the  giving  warning  to  the  men 
while  working  together  as  a  gang,  under  the  custom  or  system 
proved,  was  held  part  of  the  duty  owed  by  the  company  to 
them;  but  it  appeared  that  the  deceased,  in  that  case,  was 
working  at  a  distance  from  the  gang,  and  the  custom  was 
clearly  shown  that  when  so  sent  out  by  himself  it  was  in- 
cumbent upon  the  workman  to  look  out  for  his  own  safety. 
The  distinction  clearly  being  that  in  the  case  now  under  con- 
sideration he  had  the  right  to  expect  a  warning,  while  in  the 
Precodnick  case  he  had  not  such  a  right,  by  reason  of  the 
system  under  which  he  was  working. 

It  was  further  sought  to  sustain  the  motion  for  a  nonsuit 
upon  the  ground  that  the  foreman,  Kutora,  was  a  fellow- 
servant  with  the  plaintiff's  intestate.  While  this  point  was 
not  included  in,  or  strictly  raised  by,  'the  motion  for  nonsuit, 
yet  it  was  clearly  present  in  the  mind  of  the  trial  judge.  He 
said,  in  denying  the  motion :  "As  I  understand  the  rule  laid 
down  by  our  cases,  Kutora  was  not  acting  as  a  fellow-servant 
of  the  deceased,  but  was  the  representative  of  the  master,  per- 
forming the  masters  work,  and  for  his  failure  the  master  is 
responsible.  His  failure  is  not  in  that  regard  the  failure  of 
a  fellow-workman."  The  rule  laid  down  in  this  court,  in 
Bellville  Stone  Co.  v.  Mooney,  32  Vroom  253,  controlling 
this  question,  is  too  well  settled  to  call  for  any  further  dis- 
cussion. In  that  case  Mr.  Justice  Dixon  said,  "that  the  giv- 
ing of  warning  was  embraced  in  the  duty  owed  by  an  em- 
ployer to  his  employes  that  the  place  where  he  sets  them  to 
work  shall  be  kept  safe;  that  the  failure  of  the  foreman  to 
perform  his  duty  carefully  was  imputable  to  the  employer; 
that  such  failure  was  not  one  of  those  obvious  dangers  of 
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which  the  employe  assumed  the  risk."  D'Agostino  v.  Penn- 
sylvania Railroad  Co,,  supra. 

The  other  assignments  of  error  were  based  upon  exceptions 
taken  to  the  charge  of  the  trial  judge,  the  second,  third  and 
seventh  exceptions  were  argued  together.  They  were  as  fol- 
lows: (2)  "All  that  the  defendant  was  obliged  to  do  was  to 
use  reasonable  care  to  see  that  customary  warning  was  given 
of  an  approaching  engine.  If  the  jury  believe  that  the  noise 
of  a  passing  freight  train  on  the  westbound  track  interfered 
with  the  plaintiff  hearing  such  signals  or  warning,  the  plaint- 
iff cannot  recover."  (3)  "Any  increased  danger  arising  from 
the  presence  of  a  noisy  freight  train  and  the  consequent  dif- 
ficulty in  hearing  the  signals  or  warning  of  an  approaching 
engine  was  a  risk  assumed  by  the  decedent.  The  railroad 
company  was  not  bound  to  increase  or  change  its  customary 
call  or  warning  by  reason  of  the  accidental  presence  of  a 
freight  train  making  a  noise  on  the  westbound  track."  (7) 
"For  any  difficulty  in  hearing  the  warning  of  the  foreman, 
if  any  were  given,  arising  from  the  fact  that  a  train  of  empty 
coal  and  freight  cars  was  passing  by,  the  company  was  in  no- 
wise responsible." 

It  was  insisted  upon  the  part  of  the  plaintiff  in  error  that 
these  requests  raised  the  question  whether  the  passing  of  the 
freight  train  and  its  attendant  noise  fastened  an  additional 
burden  on  the  defendant  to  bring  home  its  warning  to  the 
workman;  or  did  it  impose  an  additional  duty  on  the  de- 
cedent to  be  on  his  guard  in  the  presence  of  the  increased 
danger  ? 

These  requests  the  trial  judge  declined  to  charge,  and  very 
properly  said  it  was  for  the  jury  to  say  whether  the  customary 
warning  was  enough  under  the  unusual  conditions  which 
existed.  In  his  charge,  after  referring  to  the  fact  that  the 
giving  of  a  warning  is  embraced  in  the  duty  owed  by  the  em- 
ployer to  the  employe,  he  said :  "If  you  find  that  this  signal 
was  not  given  by  Kutora  in  a  way  to  warn  these  workmen 
soon  enough  to  enable  them  safely  to  escape,  then  there  is 
another  question  which  you  must  determine  adversely  to  the 
railroad  company  before  you  can  fasten  the  responsibility 
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upon  them,  and  that  is  this:  was  the  blowing  of  the  whistle 
of  this  train  and  the  ringing  of  this  bell  continuously  a  dis- 
charge of  the  duty  which  this  railroad  company  owed  to  this 
decedent?  That  is,  to  use  reasonable  care  for  his  protection 
while  he  was  at  work  on  that  track.  Now  it  would  seem  to  me 
that,  ordinarily,  nothing  could  be  more  effective  to  warn  a 
man  working  upon  a  railroad  track  of  the  fact  that  a  train 
was  approaching  than  by  the  continuous  blowing  of  the 
whistle  on  the  engine.  It  is  for  you  to  say  whether  that  is 
a  full  performance  of  the  company's  duty  under  all  con- 
ditions. Were  the  surroundings  such  that  the  blowing  of  the 
whistle  could  not  be  heard  by  these  men,  notwithstanding  the 
continuity  of  its  blowing?  The  testimony  is  that  they  all 
kept  on  at  work  on  this  track  until  the  engine  was  close  upon 
them.  Did  the  freight  train,  which  was  passing  at  the  time, 
drown  the  noise  of  the  whistle  until  the  engine  was  close  upon 
these  men?  If  it  did,  then  that  warning  was  not  effective. 
The  fact  that  it  was  not  effective  is  not  conclusive  negligence 
on  the  part  of  the  railroad  company.  Ought  they  to  have  an- 
ticipated that,  under  the  conditions  existing  at  that  time  and 
place,  that  warning  would  not  be  one  which  would  be  heard 
by  these  men  ?" 

The  subject  of  the  warnings  was  thus  fairly  placed  before 
the  jury,  and  there  was  no  error  in  leaving  it  to  their  de- 
termination. 

The  other  assignments  of  error  relied  upon  by  the  plaintiff 
in  error  were  based  upon  the  fourth  and  fifth  requests  to 
charge. 

The  fourth  request  was  ^^that  if  the  company  gave  warn- 
ing or  signal  of  the  approaching  engine,  and  the  decedent 
hesitated  or  delayed  obeying  and  thereby  was  killed,  there 
can  be  no  recovery .'*  To  have  charged  this  request  would 
have  amounted  to  a  determination,  as  a  matter  of  law,  that 
any  hesitation  or  delay  in  obeying  amounted  to  contributory 
negligence  and  would  have  defeated  the  action,  and  was  prop- 
erly refused.  The  question  of  contributory  negligence  was 
correctly  submitted  to  the  jury,  the  trial  judge  in  his  charge 
eaying:    *'If  you  say  that  the  warning  was  given  in  such  s 
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way  that  he  must  have  heard  it,  if  he  had  been  paying  trie 
attention  which  he,  as  a  prudent  man,  is  required  to  pay, 
working  in  a  place  of  danger  and  knowing  the  system  whicli 
is  adopted  for  his  safety,  then  the  railroad  company  is  in  no 
default  in  the  performance  of  the  duty  which  it  owed  to  him 
of  taking  reasonable  care  for  his  safety,  then  the  plaintiff 
could  not  recover." 

The  fifth  request  was  as  follows :  "Xo  duty  was  cast  upon 
the  defendant  to  pull  the  decedent  off  the  track,  nor  was  the 
defendant  bound  to  have  a  foreman  near  enough  to  eveiy 
workman  as  that  his  warning  should  be  heard  by  each,  in  ad- 
dition to  giving  the  customary  warning  by  bell  or  whistle,  or 
both." 

The  trial  judge  declined  to  charge  this  request,  saying  that 
it  had  injected  into  it  a  statement  not  warranted  by  the  proof, 
that  is,  that  the  warning  customarily  given  to  laborers  on  the 
track  of  an  approaching  engine  or  train  was  by  whistle  or  bell, 
and  that  there  was  no  proof  that  any  such  signal  had  ever 
been  given  before.  And  when  it  is  considered  that  the  evi- 
dence tended  to  show  that  the  warning  by  the  boss  or  fore- 
man was  the  customary  warning,  it  cannot  be  said,  as  a 
proposition  of  law,  tfiat  the  company  did  not  owe  the  duty 
to  this  man  to  have  the  foreman  near  enough  to  the  work- 
men so  that  his  warning  could  be  heard  by  each. 

1  find  no  error  in  the  record,  and  the  judgment  brought 
up  should  be  affirmed. 

For  affirmance — ^The  Chancellor,  Garrison,  Fort,  Hen- 
DRicKsoN,  Pitney,  Swayze,  Reed,  Trenchard,  Bogert, 
Vredenburgii,  Vroom,  Grken,  Gray,  Dill,  J.J.    14. 

For  reversal — Xone. 
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VANDEGRIFT  CONSTRUCTION  COMPANY,  DEFENDANT  IN 
ERROR,  V.  CAMDEN  AND  TRENTON  RAILWAY  COM- 
PANY, PLAINTIFF  IN  ERROR. 

Argued  November  27,  1906— Decided  March  4,  1907. 

The  court  is  justified  in  controlling  a  jury  in  its  verdict  by  a  binding 
instruction  in  a  case  in  which  the  testimony  will  not  support  a 
verdict  other  than  that  which  is  directed. 


On  error  to  the  Camden  Circuit  Court. 

The  case  was  tried  before  Judge  Endicott  and  a  jury,  and 
a  verdict  directed  for  the  plaintiff  for  the  sum  of  $790.94. 

For  the  plaintiff  in  error,  Oaskill  &  GasJcill. 

For  the  defendant  in  error,  Martin  V.  Bergen,  Jr, 

The  opinion  of  the  court  was  delivered  by 

Vroom,  J.  This  action  was  brought  hf  the  Vandegrift 
Construction  Company  against  the  Camden  and  Trenton 
Railway  Company  to  recover  the  price  of  certain  feed  wire 
ordered,  at  the  request  of  the  defendant,  by  the  plaintiff,  and 
delivered  to  the  defendant. 

The  facts,  as  disclosed  at  the  trial,  proved  that  the  plaintiff, 
the  Vandegrift  Construction  Company,  had  entered  into  « 
contract  with  the  defendant  to  construct  its  trolley  line  from 
Camden  to  Trenton;  that  on  or  about  January  Ist,  1901,  it 
ceased  doing  any  further  work  for  the  said  railway  company, 
and  that  after  that  date  the  last-named  company  continued 
the  construction  work;  that  on  June  1st,  1901,  a  statement 
for  a  settlement  of  the  account  was  approved  by  the  parties, 
and  under  it  the  settlement  was  made ;  that  subsequently,  on 
September  27th,  1901,  it  was  effectuated  by  certain  agree- 
ments by  which  the  Vandegrift  Construction  Company  relin- 
quished and  was  released  from  further  performance  under 
the  construction  contracts,  and  the  Mercer  Construction  Corn- 
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pany  agrmi,  to  assume  and  pay  the  obligations  of  the  said 
Vandegrif  t  Constmctiow  Coo^any  incurred  on  account  of  the 
construction  of  the  road^  and  was  asmgm^  to  the  rights  of  the 
plaintiff  under  the  construction  contracts,  and  wt»  en^yed 
to  complete  the  same. 

On  June  7th,  1901,  the  general  manager  of  the  Camden 
and  Trenton  Railway  Company  requested  the  plaintiff  to  pur- 
chase for  his  company  some  feed  wire,  the  goods  in  suit, 
stating  that  he  had  been  unable  to  get  the  wire.  It  was  shown 
that  the  bill  for  this  wire  was  not  included  in  the  settlement 
between  the  companies,  but  was  an  entirely  different  matter. 
It  was  further  proved  that  the  debt  for  *8aid  wire  was  paid  by 
plaintiff  and  not  assumed  by  the  Mercer  Construction  Com- 
pany. 

The  only  evidence  offered  by  the  defendant  consisted  of 
three  certain  agreements,  (1)  one  between  the  Vandegrif t 
Construction  Company  and  the  Mercer  Construction  Com- 
pany, (2)  by  the  Vandegrif t  Construction  Company,  and  (3) 
by  the  Camden  and  Trenton  Railway  Company. 

The  trial  judge  decided  to  take  the  responsibility  of  the 
case  in  his  own  hands,  and  said :  "The  plaintiff  has  proven 
prima  facie  a  perfect  case  of  goods  purchased,  at  the  request 
of  the  defendant,  for  which  they  agreed  to  pay,  and  have  not 
paid.  It  is  the  duty  of  the  court  to  construe  written  instru- 
ments, and  the  court,  upon  an  examination  of  these  papera 
which  have  been  offered  in  evidence,  considers  they  relate 
entirely  to  the  contract  for  the  original  construction  of  the 
road,  and  there  is  nothing  in  these  papers  indicating  any 
release  from  this  bill." 

To  this  direction  the  defendant  excepted,  and  thereon  is 
based  the  only  assignment  of  error. 

The  only  question  for  determination  is  whether  the  writings 
or  agreements  offered  in  evidence  by  the  defendant  consti- 
tuted a  general  release  or  assignment  of  all  claims  by  the 
Vandegrift  Construction  Company  against  the  Camden  and 
Trenton  Railway  Company,  or  were  limiited  to  debts  incurred 
under  the  construction  contracts. 

It  was  not  disputed  that  the  Vandegrift  Construction  Com- 
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pany  had  done  no  work  for  the  defendant  company  since  June 
Ist,  1901.  On  June  Ist  of  that  year  a  settlement  had  been 
arrived  at  and  a  statement  of  indebtedness  prepared,  and  on 
September  27th,  1901,  the  writings  eflfectuating  the  settle- 
ment were  finally  executed. 

These  writings  or  agreements  are  those  oflEered  in  evidence 
by  the  defendant  at  the  time,  and  hereinbefore  referred  to, 
designated  as  Nos.  1,  2  and  3.  They  were  correctly  and 
briefly  summarized  in  the  brief  of  defendant  in  error,  sub- 
stantially as  follows:  No.  1  is  an  agreement  between  the 
Vandegrift  Construction  Company  and  Mercer  Construction 
Company.  It  recites  that  the  Vandegrift  Construction  Com- 
pany had  entered  into  a  contract  with  the  Camden  and  Tren- 
ton Railway  Company  for  the  construction  of  the  roadway, 
and  had  not  completed  same  nor  received  full  compensation 
for  same.  By  it  the  former  company  agreed  (1)  to  relin- 
quish and  abandon  any  further  performance  of  the  contract, 
and  all  consideration  and  compensation  moving  thereunder, 
and  assigned  to  the  Mercer  Construction  Company  "the  said 
contract,  together  with  all  sums  of  money  and  things  of  value 
due  or  to  be  due  thereon;'^  (2)  to  consent  to  the  making  of 
the  contract  between  the  Camden  and  Trenton  Railway  Com- 
jiony  and  the  Mercer  Construction  Company;  (3)  the  Mer- 
cer Construction  Company  agrees  to  assume  and  pay  all  obli- 
gations of  the  Vandegrift  Construction  Company  incurred  on 
account  of  said  contract,  as  particularly  set  forth  in  a  schedule 
thereto  attached.  This  schedule  sets  forth  the  unpaid  bills 
of  the  Vandegrift  Construction  Company  as  of  June  Ist, 
1901,  and  does  not  include  the  bill  in  suit  No.  2  is  the  con- 
sent by  the  Vandegrift  Construction  Company,  in  its  capacity 
as  a  stockholder  of  the  Camden  and  Trenton  Railway  Com- 
pany, to  the  making  of  the  contract  between  the  latter 
company  and  the  Mercer  Construction  Company.  It  contains 
the  following  recital:  "Whereas,  In  and  by  certain  agree- 
ments made  by  and  between  the  Camden  and  Trenton  Rail- 
way Company,  the  Mercer  Construction  Company  and  the 
Vandegrift  Construction  Company,  which  have  resulted  in 
the  relinquishment  by  the  Vandegrift  Construction  Company 
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of  all  rights,  claims  and  demands  against  the  Camden  and 
Trenton  Railway  Company,  and  in  the  substitution  of  the 
Mercer  Construction  Company  as  contractor.^'  *  *  *  No. 
3  is  a  release  by  the  Camden  and  Trenton  Railway  .Company 
from  all  claims  against  the  Vandegrift  Construction  Com- 
pany on  account  of  the  construction  contract. 

It  was  contended  by  the  plaintiff  in  error  that  the  clause 
above  quoted  from  the  recital  in  agreement  distinguished  as 
No.  2  showed  that  the  plaintiff  had  relinquished  all  claims 
and  demands  against  the  defendant,  but  clearly  the  reference 
is  only  to  the  assignment  of  claims  to  the  Mercer  Construc- 
tion Company  contained  in  agreement  No.  1,  and  it  refers  to, 
and  is  limited  to,  the  constmction  contract. 

The  further  contention  on  the  part  of  the  plaintiff  in  error, 
ihat  the  papers  or  agreements  above  mentioned  raised  a  ques- 
tion for  the  jury  whether  the  account  for  wire  had  been  in- 
cluded in  the  general  settlement,  is  without  merit.  Had  there 
been  any  evidence  conflicting  as  to  a  material  fact,  the  case 
must  have  gone  to  the  jury.    Crue  v.  Caldwell^  23  Vroom  215. 

There  was,  however,  no  evidence  here  conflicting  as  to  any 
material  fact.  It  was  conclusively  shown  that  the  debt  in 
question  was  not  a  part  of  the  construction  contract,  and  the? 
trial  judge  properly  ruled  that  it  was  not  released  or  assigned 
under  the  agi-eements  or  writings  offered  by  the  defendant. 

In  my  opinion,  the  testimony  in  the  case  would  not  have 
supported  any  other  verdict  than  that  directed  by  the  trial 
judge,  and  there  was  consequently  no  error  in  the  instruction 
complained  of.  Coyle  v.  Oriffing  Iron  Co,,  34  Vroom  609; 
Aycrigg's  Executors  v.  New  York  and  Erie  Railroad  Co.,  1  Id, 
460;  McCormaclc  v.  Standard  Oil  Co,,  31  Id,  243. 

The  judgment  below  should  be  affirmed. 

For  affirmoTice — The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Garretson,  Hendrickson,  Pitney,  Swayze, 
Reed,  Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green, 
Gray,  Dill,  J.J.     16. 

For  reversal — None. 
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CARRIE   E.    SAWYER,    DEFENDANT    IN    ERROR,    v.    CLAR- 
ENCE T.   VAN   DEREN,  PLAINTIFF  IN  ERROR. 

Submitted  December  10,  1906--Decided  March  26,  1907. 

In  an  action  brought  to  recover  the  proceeds  of  the  sale  of  plaintiffs 
interest  in  certain  real  estate,  the  declaration  was  upon  the  com- 
mon counts,  and  the  plea  interposed  was  the  general  issue  only. 
Held,  that  under  this  plea  the  defendant  cannot  set  oS.  a  counter- 
claim arising  out  of  an  independent  transaction. 


On  error  to  the  Supreme  Court. 

The  case  was  tried  at  the  Essex  Circuit,  before  Chief  Jus- 
tice Gummere  and  a  jury,  and  verdict  was  found  for  the 
plaintiff. 

For  the  plaintiff  in  error,  McCarter  &  English. 

For  the  defendant  in  error,  Jerome  D.  Oedney, 

The  opinion  of  the  court  was  delivered  by 

Vkoom,  J.  This  action  was  brought  by  the  plaintiff  against 
the  defendant  for  money  had  and  received.  The  declaration 
was  upon  the  common  count?,  having  thereto  attached  a  bill 
of  particulars  of  the  plaintiff's  claim.  The  plea  of  the  de- 
fendant was  the  general  issue  alone. 

It  appeared  that  the  plaintiff  and  one  Galloway  owned,  as 
tenants  in  common,  a. factory  property  in  the  town  of  Harri- 
son, in  Hudson  county.  This  property  they  jointly  leased  to 
the  New  Jersey  Tube  Company  by  a  lease  dated  March  1st, 
1889.  This  lease  contained  an  option  giving  to  the  tube  com- 
pany the  right  to  purchase  the  premises  described  in  the  lease 
at  any  time  during  the  term  granted  for  the  sum  of  $25,000, 
of  which  sum,  $10,000  was  to  be  paid  to  Charles  T.  Galloway 
and  $15,000  to  the  plaintiff,  Carrie  E.  Sawyer.  The  annual 
rent  received  was  $1,000.    The  company  exercised  the  option 

Vol.  xlv.  43  r^  t 
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iind  bought  the  property,  and  received  separate  conveyances 
from  the  owners. 

Tha  defendant.  Van  Deren,  had  arranged  the  lease  of  thc- 
jjremises  to  the  tube  company  and  collected  the  rents.  Out  of 
this  he  paid  the  taxes,  assessments,  insurance  and  his  commis- 
fcions.  The  balance  he  paid,  as  it  appeared,  to  the  plaintiff. 
The  plaintiff^s  interest  was  five-ninths  and  Galloway's  four- 
ninths. 

The  defendant,  as  the  agent  of  the  plaintiff,  prepared  the 
deed  for  her  interest  in  the  property,  went  to  her  residence  at 
Moore,  Pa.,  where  she  resided,  and  she  there  executed  the 
deed.  It  was  then  intrusted  to  the  defendant,  who  gave  his 
receipt,  wherein  it  was  recited  that  the  deed  was  to  be  deliv- 
ered to  said  company  upon  payment  by  them  of  a  certified 
check  to  the  order  of  plaintiff  for  the  sum  of  $15,319.42. 

The  defendant  had  from  time  to  time  paid  to  the  plaintiff 
the  net  rents  of  the  property,  so  that  when  he  came  to  make  a 
division  of  the  moneys  received  from  the  sale  there  was  due 
to  Mr.  Galloway  the  sum  of  $365.01  for  his  share  of  said 
rents,  which,  with  interest,  amounted  to  $408.81,  and  this 
jsum  the  defendant  claimed  the  right  to  set  off  against  the 
claim  of  the  plaintiff. 

The  learned  trial  justice  in  his  charge  stated  that  the  amount 
with  which  the  defendant  was  chargeable  was  $15,227.37,  that 
being  the  amount  which  had  actually  been  collected  by  him. 
There  was  no  dispute  made  as  to  allowance  of  the  credit  of 
$14,050.50  remitted  to  plaintiff  by  check,  and  of  the  allow- 
ance of  the  sum  of  $344.89  paid  on  account  of  taxes  of  1903. 
The  other  credits  claimed  by  the  defendant  were  properly  sub- 
mitted and  passed  upon  by  the  jury,  excepting  the  item  of 
.$408.81,  which  represented  the  amount  aforesaid  paid  by  the 
defendant  to  Galloway  for  his  share  of  the  rents  which  had 
been  paid  by  him  to  the  plaintiff  in  excess  of  her  shar6.  The 
iriai  justice,  in  referring  to  this  claim  in  his  charge  to  the 
jury,  said  that  it  was  not  a  matter  in  dispute  embraced  in  this 
i8.sue :  "If  Mr.  Van  Deren  had  a  right  to  set  off  against  this 
amount  of 'money  an  obligation  which  he  was  entitled  to 
enforce  against  Miss  Sawyer,  arising  out  of  his  payment  ia 
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Mr.  Galloway,  ♦  ♦  ♦  he  does  not  set  up  that  right  in  this 
case,  and  therefore  it  is  not  involved  in  the  case,  and  cannot 
be  determined  by  your  verdict.^'  Counsel  for  plaintiff,  at  the 
close  of  the  charge  to  the  jury,  made  the  following  request  to 
charge:  "If  the  defendant,  at  plaintiff's  request,  had  over- 
pttd  her  any  rents  due  her,  he  was  justified  in  withholding 
from  m«iiej  in  his  hands^  which  he  had  collected  for  her 
account,  the  amount  of  such  overpayments,  and  remitting  the 
balance,  and  the  plaiMiff  in  this  action  can  only  recover  from 
the  defendant  such  amount  as  et  aequo  et  bono  belongs  to  her 
from  the  defendant/'  Upon  the  refusal  of  the  court  to  so 
charge,  an  exception  was  prayed. 

The  assignments  of  error  relied  upon  were  based  upon  the 
portion  of  the  charge  above  quoted,  and  the  refusal  to  charge 
as  requested  as  to  the  justification  in  withholding  the  moneys 
overpaid. 

The  question  involved  in  the  case  is  within  a  very  narrow 
compass.  The  plaintiff  having  brought  an  action  for  money 
had  and  received,  to  which  the  plea  was  the  general  issue,  can 
the  defendant,  without  having  given  notice  of  set-off,  claim 
to  be  allowed  for  the  moneys  by  him  paid  to  Galloway  upon 
the  ground  that  the  plaintiff  had  been  overpaid  her  share  of 
the  rents. 

I  do  not  think  the  correctness  of  the  law,  as  laid  down  in 
25  Am,  dc  Eng,  Encycl,  L,  492,  and  cited  by  defendant,  will 
be  disputed:  "Upon  common-law  principles  a  defendant  is 
in  general  entitled  to  retain  or  claim  by  way  of  reduction  all 
payments  made  by  him  and  all  just  demands  and  allowances 
accruing  to  him  in  respect  to  the  same  transaction  or  account 
which  forms  the  ground  of  action.  These  defences  are  clearly 
distinguishable  from  set-off,  for  they  do  not  admit  that  the 
demand  sued  for  is  just,  but,  on  the  contrary,  attack  the 
plaintiff's  claim  itself,  and  urge  matter  to  defeat  it,  or  at  least 
reduce  the  plaintiff's  demand  on  account  of  some  matter  con- 
nected therewith." 

The  limitation,  it  will  be  perceived,  as  to  the  right  to  retain 
or  claim  by  way  of  reduction  payments  made  is  confined 
strictly  to  thope  relating  to  the  same  transaction.     The  suit 
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here  was  to  recover  moneys  due  the  plaintiflE  on  the  sale  of  her 
interest  in  the  land  sold  the  tube  company.  Manifestly  there 
was  a  right  and  claim  by  wiay  of  reduction  for  the  taxes  paid  to 
the  town  of  Harrison,  the  commissions  on  sale  of  the  property, 
and  the  charges  and  expenses  of  the  deed,  and  the  jury  prop- 
erly so  found,  but  it  was  only  because  those  claims  were  all  in 
respect  to  the  same  transaction  or  account  which  formed  the 
ground  of  action. 

I  do  not  understand  that  the  leading  case  of  Dale  v.  Sallet, 
4  Burr,  2133,  while  sustaining  the  abstract  proposition' of  law 
as  stated  in  the  request  to  charge  above  mentioned,  is  in  any 
way  applicable  to  the  claim  made  to  offset  the  overpayment  of 
rents  made  by -the  defendant.  In  that  case  the  defendant,  a 
fehip  broker,  was  the  plaintiff's  agent  in  suing  for  and  recover- 
ing a  sum  of  money  for  damages  done  to  the  plaintiff's  ship, 
and  did  recover  and  receive  £2,000  for  plaintiff's  use,  and 
paid  him  all  but  £40,  which  he  retained  for  his  labor  and 
service  therein,  and  which  a  witness  thought  to  be  a  reason- 
able allowance,  and  the  jury  found  the  defendant  ought  to 
retain  the  £40  as  a  reasonable  allowance.  Lord  Mansfield,  on 
rule  to  show  cause,  sustained  the  verdict.  He  said :  "This  is 
an  action  for  money  had  and  receivied  to  the  plaintiff's  use. 
The  plaintiff  can  recover  no  more  than  he  is  in  conscience  and 
equity  entitled  to,  which  can  be  no  more  than  what  remained 
after  deducting  all  just  allowances,  which  the  defendant  has 
a  right  to  retain  out  of  the  very  sum  demanded.  This  is  not 
in  the  nature  of  a  cross-demand  or  mutual  debt.  It  is  a 
charge,  which  makes  the  sum  6f  money  received  for  the 
plaintiff's  use  so  much  less.'' 

That  this  case  is  authority  for  the  allowance  by  the  jury, 
under  the  charge  of  the  learned  trial  justice,  of  the  items 
before  mentioned  is  undoubted,  for  they  cover  just  allowances 
peimissible  to  be  retained  out  of  the  very  sum  demwnded,  and, 
like  the  charge  for  labor  and  services  in  and  about  ihe  re- 
covery of  the  £2,000,  allowable  only  because  a  part  of  the 
same  transaction.  But  in  what  respect  will  it  be  -claimed  that 
an  overpayment  of  rents  made  before  the  sale  of  the  property 
had  been  had  is  a  part  of  the  same  transaction  as  the  sale? 
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It  matters  not  whether  defendant  was  misled  by  plaintiff  as 
to  the  payment  of  the  rents,  or  whethei^he  deducted  the  rents 
oveq)aid  to  save  himself  from  a  suit  at  the  hands  of  Gallo- 
way. Such  overpaj^ment  was  a  matter  in  dispute  between  the 
parties  and  clearly  not  embraced  in  the  issue  in  this  case,  and 
could  only  have  been  raised  on  a  counter-claim  against  the 
plaintiff  in  the  nature  of  a  set-oflf.  Ball  &  Hill  v.  Consoli- 
dated Franklinite  Co,,  3  Vroom  102. 

In  other  words,  the  collection  and  alleged  overpayment  of 
rents  is  an  independent  transaction  from  the  sale  of  the  prop- 
erty, and  as  a  claim  it  is  brought  clearly  within  the  definition 
of  what  constitutes  a  set-off  in  25  Am.  &  Eng.  Encycl.  L, 
488:  "A  set-off  is  a  counter-demand,  generally  of  a  liqui- 
dated debt,  growing  out  of  an  independent  transaction,  for 
which  an  action  might  be  maintained  by  the  defendant  against 
the  plaintiff.'' 

And  as  stated  by  Saunders  in  2  Saund.  PI.  &  Et\  786,  "a 
set-off  means  a  cross-claim  for  which  an  action  might  be  main- 
tained against  the  plaintiff,  and  is  very  different  from  a  mere 
right  to  a  deduction  from,  or  reduction  of,  his  demand  on 
account  of  some  matter  connected  therewith,  and  which  may 
be  given  in  evidence  under  the  general  issue,  such  as  payment 
on  account,"  &c. 

It  seems  very  clear  to  me  that  the  claim  of  the  defendant 
for  rent  overpaid  is  an  entirely  independent  transaction  and 
the  subject  of  a  set-off,  and  the  trial  justice  was  correct  in 
holding  that  under  his  plea  of  general  issue  the  defendant 
had  no  right  to  set  up  this  claim  against  the  plaintiff. 

I  find  no  error  in  the  record,  and  the  judgment  below 
should  be  affirmed. 

For  affirmance — The  Chancellob,  Garrison,  Fort,  Gar- 
RET80N,  Hendrickson,  Pitney,  Swayze,  Reed,  Trenchard, 
BoGERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J. 
15. 


For  reversal — None. 


Digrtized  by  VjOOQIC 


678    COURT  OP  ERKORS  AND  APPEALS. 


Hay  ward  v.  North  Jersey  St  Ry.  Ck).  7i  N.  J.  L. 


CARRIE  HAYWARDf  PLAINTIFF  AND  DEFENDANT  IN 
ERROR,  V.  NORTH  JERSEY  STREET  RAILWAY  COM- 
PANY, DEFENDANT  AND  PLAINTIFF  IN  ERROR. 

Argued  November  27,  1906— Decided  March  4,  1907. 

1.  Motion  for  nonsuit  and  for  direction  of  verdict  for  defendant  is 
in  effect  a  demurrer  to  so  much  of  the  whole  testimony  as  is 
favorable  to  plaintiff,  admitting  its  verity  in  point  of  fact  for  the 
purpose  of  denying  its  sufficiency  in  point  of  law. 

2.  Plaintiff's  cross-examination,  tending  to  show  lack  of  ordinary 
caution,  was  contradictory  to  testimony  on  direct  and  to  testi- 
mony of  other  of  plaintiff's  witnesses.  Held,  that  on  motions  to 
nonsuit  and  to  direct  a  verdict  for  defendant,  the  trial  judge 
could  not  ignore  testimony  of  other  *  witnesses  for  plaintiff  in 
favor  of  plaintiff's  testimony  on  cross-examination,  nor  pass  upon 
conflicting  claims  to  credibility. 

3.  In  an  action  against  a  street  railway  company  for  injuries  re- 
ceived  by  a  foot  passenger,  struck  by  a  car  of  the  defendant  while 
crossing  a  public  street,  it  was  established  that  when  and  where 
the  accident  occurred  there  was  a  sign,  placed  over  the  tracks  by 
the  defendant  corporation,  requiring  cars  to  "Run  Slow  !'*  Held, 
that  this  requirement,  adopted  by  the  defendant  corporation  previ- 
ous to  the  accident,  for  the  guidance  of  its  servants  in  matters 
relating  to  the  safety  of  the  public,  and  made  public,  created  a 
duty  as  to  such  persons  as  would  be  likely  to  be  injured  by  a 
failure  to  observe  the  precautions  prescribed.  Proof  of  a  viola- 
tion of  such  requirement  by  the  motorman,  directly  resulting  in 
injury  tO  the  plaintiff,  is  evidence,  although  not  conclusive,  from 
which  the  jury  would  be  warranted  in  finding  the  motorman  negli- 
gent, and  the  defendant  therefore  liable. 


On  error  to  the  Hudson  Circuit  Court. 

For  the  plaintiff  in  error,  Bedle,  Edwards  &  Holmes, 

For  the  defendant  in  error,  Warren  Dixon, 

The  opinion  of  the  court  was  delivered  by 

Dill,  J.  The  plaintiff  below,  while  crossing  Newark  ave- 
nue, Jersey  City,  was  struck  by  a  trolley  car  of  the  defendant 
company,  receiving  injuries,  for  which  she  recovered  damages 
in  the  Hudson  Circuit  Court. 
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The  writ  of  error  in  this  ease  presents  the  question  as  to 
whether  the  circuit  judge  erred  in  refusing  to  nonsuit  the 
plaintiff,  and  in  refusing  to  direct  a  verdict  for  the  defendant 
upon  the  ground  that  contributory  negligence  had  bean  shown 
upon  the  part  of  the  plaintiff. 

The  case  was  submitted  to  the  jury,  and  they  found  for  the 
plaintiff. 

It  is  not  for  this  court  to  consider  what  its  verdict  would 
be  on  the  printed  case,  but  whether,  on  the  evidence,  the  cir- 
cuit judge  could  have  taken  the  case  from  the  jury. 

The  undisputed  facts  were  that  the  plaintiff  below,  a  young 
lady,  while  crossing  on  foot  from  the  southerly  to  the  north- 
erly side  of  Newark  avenue,  in  Jersey  City,  at  about  ten 
o'clock  at  night,  was  struck  by  a  car  of  the  defendant  com- 
pany.   Her  leg  was  broken  and  she  received  other  injuries. 

In  the  immediate  locality  where  the  accident  occurred  there 
was  a  public  trolley  sign,  suspended  over  the  tracks  by  the 
defendant  company,  requiring  cars  to  '*Run  Slow !" 

Immediately  preceding  the  accident  a  police  patrol  wagon 
was  being  driven  in  a  westerly  direction,  up  Newark  avenue, 
on  the  northerly  side  of  the  street,  at  a  rapid  pace,  the  horses 
galloping,  the  gong  sounding,  and  otherwise  creating  disturb- 
ance and  confusion  in  the  street. 

The  plaintiff  waited  for  it  to  pass,  and  immediately  there- 
after was  struck  by  the  left-hand  or  northerly  side  of  the 
fender  of  an  eastbound  car  on  the  southerly  track.  Her 
attention  was  attracted  by  the  patrol  wagon,  to  the  exclusion 
of  other  objects  in  the  street.  She  did  not  see  the  car  ap- 
proaching, and  there  is  no  evidence  that  she  looked  to  ascer- 
tain whether  a  car  was  approaching. 

The  disputed  question  was  as  to  where  she  waited  for  the 
patrol  wagon  to  pass.  The  evidence  of  the  plaintiff  on  the 
direct,  and  that  of  other  witnesses  in  her  behalf,  was  that  she 
was  in  the  act  of  crossing,  had  passed  across,  or  nearly  across, 
the  southerly  or  eastbound  track,  and  at  that  point,  hearing 
the  patrol  wagon  coming  on  the  track  in  front  of  her,  she 
stopped  and  waited  for  it  to  pass,  and  while  thus  waiting 
between  the  tracks  was  struck  by  the  car. 
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The  insistment  of  the  defendant  was  that  while  the  plaintiff 
was  in  a  place  of  safety,  on  or  near  the  sidewalk,  and  before 
jfihe  had  crossed  either  of  the  tracks  her  attention  was  at- 
tracted by  the  oncoming  patrol  wagon,  and  that  in  such  place 
of  safety  she  waited,  an^  after  it  passed  started  across  the 
houtherly  track,  without  looking  to  see  whether  any  car  wa^ 
approaching,  and  was  thus  struck  by  the  oncoming  car. 

The  defendant  below,  both  on  the  motion  for  a  nonsuit  and 
for  a  direction  of  a  verdict,  relied  upon  the  testimony  of  the 
plaintiff  upon  cross-examination,  where  she  said : 

*'Q,  Did  you  see  this  car  at  all  ? 

"A.  No,  sir. 

''Q,  You  weren't  looking? 

"4.  I  was  looking  at  the  patrol;  that  is  what  took  my  at- 
tention. 

"Q,  You  heard  it  coming? 

"A.  Yes,  sir. 

"^.  You  were  about  to  cross  the  street  ? 

"A.  Yes,  sir. 

"(?.  And  waited  until  it  got  by  ? 

"A.  Yes,  sir. 

'*Q.  Then  you  crossed  the  street  ? 

''A.  Yes. 

"Q.  Hurriedly  or  slowly  ? 

*'A.  Well,  I  was  not  hurrying  to  get  out  of  the  way  of  any- 
thing*; I  was  going  right  across. 

"(?.  Ix>oking  straight  ahead  ? 

"A,  Well,  as  I  say,  my  attention  was  taken  up  by  the  patrol 
wagon. 

"4>.  You  didn't  hear  anything  else? 

"A.  I  heard  the  clatter  of  the  patrol  bell. 

"Q.  That  made  quite  a  noise  ? 

"A.  Yes,  sir. 

'*Q.  You  didn't  look  where  you  were  going,  except  going 
across  the  street? 

"A.  Yes,  sir.'^ 

This  testimony,  the  plaintiff  in  error  contends,  disclosed  a 
failure  of  the  plaintiff  below  to  exercise  ordinary  caution. 
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Assuming,  for  the  purpose  of  this  discussion,  that  this  evi- 
dence was  susceptible  of  the  construction  placed  upon  it  by 
the  plaintiflE  in  error,  and  permitted  no  pther  legitimate  in- 
ference, nevertheless,  because  such  testimony  thus  construed 
was  directly  at  variance  with  the  testimony  of  the  plaintiff 
l>elow  on  her  direct,  and  with  the  evidence  of  other  witnesses 
called  in  her  behalf,  it  could  not  avail  the  defendant  upon  iU 
motion  either  for  a  nonsuit  or  for  a  direction  of  the  verdict. 

The  trial  judge  could  not  ignore  the  testimony  of  other 
witnesses  for  the  plaintiff  in  favor  of  that  given  by  her  on 
cross-examination,  nor  pass  upon  conflicting  claims  to  credi- 
bility. The  motion  was  in  effect  a  demurrer  to  so  much  of 
the  whole  testimony  as  was  favorable  to  the  plaintiff,  ad- 
mitting its  verity  in  point  of  fact  for  the  purpose  of  denying 
its  sufficiency  in  point  of  law.  Kaufman  v.  Bush,  40  Vroom 
G45. 

Therefore,  in  dealing  with  the  question  before  us,  we  must 
assume  that  the  plaintiff  was  in  the  act  of  crossing  the  street, 
had  crossed  the  southerly  or  eastbound  tracks,  when  she  was 
held  up  by  the  patrol  wagon  coming  on  the  track  in  front  of 
her;  that  while  thus  waiting  between  the  tracks,  immediately 
after  its  passage,  she  was  struck  by  the  trolley  car  running  at 
a  high  rate  of  speed  and  without  warning  signals. 

Hence,  although  the  plaintiff's  attention  was  so  wholly 
taken  up  with  the  passing  of  the  patrol  wagon  that  she  did 
not  see  the  eastbound  car,  and  did  not  look  for  its  approach, 
nevertheless  there  would  be  an  issue  for  the  jury.  Traction 
Company  v.  Scott,  29  Vroom  682,  694 ;  Connelly  v.  Trenton 
Passenger  Railway  Co.,  27  Id,  700,  704. 

A  legitimate  inference  would  be  that  the  plaintiff  had 
begun  to  cross  the  highway  before  the  trolley  car  had  ap- 
proached so  near  that  it  could  not  be  stopped  by  the  motor- 
man  and  while  it  was  sufficiently  distant  to  have  avoided 
striking  the  plaintiff  but  for  either  the  rate  of  speed  at  which 
the  car  was  progressing  or  from  inattention  on  the  part  of 
the  motorman. 

In  corroboration  of  the  testimony  that  the  car  came  down 
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upon  the  plaintiff  at  a  dangerous  rate  of  speed,  there  was  evi- 
dence that  after  the  plaintiff  was  struck  she  was  dragged  by 
the  trolley  car  some  twenty  or  twenty-five  feet,  and  that  the 
cai*  ran  by  the  place  where  the  accident  occurred  some  seventy- 
five  or  One  hundred  feet  before  it  stopped.  From  this  the 
jury  might  find  that  the  car  was  running  at  an  unreasonable 
rate  of  speed  prior  to  the  effort  made  by  the  motorman  to 
stop  it.  Zolpher  v.  Camden  and  Suburban  Railway  Co.,  40 
Vroom  417,  418. 

Under  the  evidence  that  no  warning  signal  of  approach  was 
given  by  the  trolley  car,  it  was  for  the  jury  to  say  whether 
the  omission  of  such  signal  was  a  proximate  cause  of  the  acci- 
dent. Consolidated  Traction  Co.  v.  Chenowith,  32  Vroom 
554,  559. 

Whether  at  the  point  where  the  plaintiff  was  crossing  the 
street  and  was  injured  there  was  a  regular,  recognized  street 
crossing  the  evidence  was  not  clear  on  the  plaintiff's  case,  and 
was  on  the  whole  case  conflicting.  This  question,  also,  was 
properly  left  to  be  determined  by  the  jury. 

Furthermore,  we  have  the  fact,  and  undisputed,  that  when 
and  where  the  accident  occurred  there  was,  and  for  some  time 
previously  had  been,  over  the  tracks  a  public  sign  of  the  de- 
fendant company  requiring  the  cars  to  "Run  Slow !" 

This  requirement,  adopted  and  made  public  by  the  defend- 
ant corporation  previous  to  the  accident,  for  the  guidance  of 
its  servants  in  matters  relating  to  the  safety  of  the  public, 
created  a  duty  of  obedience  as  between  the  employes  and  the 
company,  and  disobedience  of  the  order  by  the  bcrvant  is 
negligence  as  between  the  employer  and  the  servant.  If  such 
disobedience  injuriously  affects  a  third  person,  it  is  not  to  be 
assumed,  in  favor  of  the  master,  that  the  negligence  was 
immaterial  to  the  injured  person,  and  that  his  rights  were  not 
affected  by  it.  Rather  ought  it  to  be  held,  as  an  implication, 
that  there  was  a  breach  of  duty  towards  the  party  injured,  as 
well  as  towards  the  master  Vho  prescribed  the  conduct  that 
he  thought  was  necessary  or  desirable  for  protection  in  such 
cases. 
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The  rule  is  thus  formulated,  the  principle  ably  discussed 
end  the  authorities  marshaled  by  Chief  Justice  Knowlton,  in 
Stevens  v.  Boston  Elevated  Railway  Co.,  184  Mass.  476. 

As  against  the  company  defendant,  the  methods  which  it 
has  adopted  for  the  protection  of  others  are  some  evidence  of 
what  the  company  deems  necessary  or  proper  to  insure  their 
safety. 

Dublin,  W.  &  W.  Ry.  Co.  v.  Slattery  (H.  L.)  is  in  point. 
Slattery  was  killed  by  an  express  train  passing  through  a  way 
station,  and  '^the  only  negligence  alleged  against  the  appel- 
lants [the  railway  company]  was  that  the  express  train  from 
Dublin  did  not  whistle  before  or  as  it  passed  through  the 
station,  and  it  was  suggested  that  had  it  whistled  it  would 
have  acted  as  a  caution  to  Slattery,  and  he  would  not  have 
attempted  to  cross  the  line.'^  There  was  no  special  statutory 
duty  imposed  on  the  company  of  whistling-at  a  station  (at  p. 
1172),  but  the  rule  of  the  railway  required  express  trains  to 
whistle  passing  every  station.  As  to  whether  the  whistle  was 
sounded,  the  evidence  was  conflicting.  The  Lord  Chancellor 
(Lord  Cairns)  said:  "Although  it  would,  as  it  seems  to  me, 
be  difficult  to  lay  down  an  abstract  rule  as  to  the  necessity  of 
whistling,  it  may  be  taken  that  the  orders  given  to  the  engine- 
drivers  showed  that  the  appellants  considered  whistling,  under 
the  circumstances,  to  be  a  reasonable  and  proper  precaution, 
and  it  might  have  been,  and  I  think  it  was,  right  to  tell  the 
jurors  that  if  they  found  this  precaution  neglected  on  this 
occasion  they  might  consider  it  to  be  evidence  of  negligence 
on  the  part  of  the  appellants/^  Dublin,  W.  &  Yf.  Ry.  Co.  v. 
Slattery,  3  App.  Cas.  1155,  1164. 

In  the  case  at  bar,  the  requirement  that  cars  should  be  run 
slowly  at  this  point  created  a  duty  of  obedience  on  the  part  of 
the  defendant's  employes  not  only  to  the  company,  but  as 
well,  on  the  part  of  both  the  corporation  and  its  employes,  to 
such  persons  as  would  be  likely  to  be  injured  by  a  failure  to 
observe  the  precautions  thus  prescribed. 

The  plaintiff,  being  familiar  with  this  requirement  thus 
made  public,  had  therefore  the  right  to  assume  that  servants 
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of  the  company  would  comply  with  its  terms,  and  that  at  this 
point  cars  would  run  slowly. 

It  therefore  follows  that  proof  of  a  violation  of  such  re- 
quirement, adopted  and  made  public  previous  to  the  accident 
Insulting  in  injury  to  the  plaintiff,  was  evidence,  although 
not  conclusive,  from  which  the  jury  would  be  warranted  in 
finding  that  the  motorman  was  negligent  and  the  defendant 
therefore  liable. 

All  of  these  questions  of  fact  the  circuit  judge  in  his  charge 
fully  and  fairly  left  to  the  jury,  and  in  terms  of  which  the 
plaintiff  in  error  cannot,  and  does  not,  complain. 

When  the  request  to  nonsuit  was  made  it  was  obviously 
impracticable  for  the  trial  judge  to  say  what  facts  had  been 
established,  and  when  the  motion  for  the  direction  of  a  verdict 
was  made,  the  facts  on  the  whole  case  as  presented  were  im- 
possible of  reconciliation.  Therefore,  the  real  facts  could 
only  be  determined  by  a  jury  settling  the  credit  to  be  given 
to  witnesses,  weighing  and  comparing  their  varying  testi- 
mony. 

Under  such  circumstances  it  would  have  been  error  to  have 
withdrawn  the  case  from  the  jury.  Newark  Passenger  Rail- 
road Co.  V.  Block,  26  Vroom  606,  608. 

The  judgment  of  the  Circuit  Court,  therefore,  is  affirmed. 

For  affirmance — The  Chancellor,  Garrison,  Fort,  Hen- 

DRICKSON,    SWAYZE,    ReED,    TrENCHARD,    BOOERT,    VrEDEX- 

BURGH,  Vroom,  Green,  Dill,  J.J.     12. 
For  reversal — The  Chief  Justice,  Garretson,  J.     2. 
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JOSEPH  WALTER,  DEFENDANT  IN  ERROR,  v.  WESTING- 
HOUSE,  CHURCH,  KERR  &  COMPANY,  PLAINTIFFS  IN 
ERROR. 

Argued  December  3,  1906— Decided  March  26,  1907. 

On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Lewis,  Besson  &  Stevens. 

For  the  defendant  in  error,  Raymond  &  Van  Blarcom. 

Pek  Cukiam. 

The  court  being  equally  divided,  the  judgment  below  is 
afiSrmed. 

For    affirmance  —  Garhison,    Fort,    Pitney,    Swayze, 
.Vroom,  Green,  Gray,  J.J.    7. 

For  reversal — The  Chancellor,  Garretson,  Hendrick- 
soN,  Reed,  Trenchard,  Bogert,  Vredenburgh,  J.J.    7. 


SARAH  BURNS  AND  HUSBAND,  DEFENDANTS  IN  ERROR, 
V.  RICHARD  ECKERT,  PLAINTIFF  IN  ERROR. 

Argued  December  3.  1906-^Decided  February  2,  1907. 
On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  Thomas  F,  Noonan. 
For  the  defendants  in  error,  Howard  R.  Cruse. 
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Peb  Curiam. 

The  judgment  in  this  cause  is  affirmed,  for  the  reason  giTCtt 
in  the  per  curiam  opinion  of  the  Supreme  Court. 

For  affirmance — ^The  Chancellor,  Garrison,  Hendrick- 
soN,  SwAYZE,  Reed,  Trenchard,  Booert,  Vredenburoh, 
Vroom,  Green,  Gray,  Dill,  J.J.    12. 

For  reversal — None. 


ANNIE  S.  ANABLE,  PLAINTIFF  IN  ERROR,  v.  FIDELITY 
and  casualty  company,  of  new  YORK,  DEFEND- 
ANT  IN  ERROR. 

Argued  November  27,  1906— Decided  February  2,  1907. 

On  error  tathe  Supreme  Court. 

For  the  plaintiff  in  error,  Vredenburgh,  Wall  &  Van 
Winkle, 

For  the  defendant  in  error,  Bedle,  Edwards  A  Thompson, 

Per  Curiam. 

The  judgment  of  the  Supreme  Court  is  affirmed,  for  the 
reasons  stated  in  the  opinion,  of  Mr.  Justice  Reed  in  that 
court,  printed  in  44  Vroom  320. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Hendrickson,  Swayze,  Trenciiard,  Bogert,  Vre- 
denburgh, Vroom,  Green,  Gray,  Dill,  J.J.    12. 

For  reversal — None. 
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4S  Vroom.  State  y.  Rosenbaum. 


JOHN  MILTON,  PLAINTIFF  IN  ERROR,  v.  CHARLES  8TBLU 
DEFENDANT  IN  ERROR. 

Submitted  December  10,  1906— Decided  February  20,  1907. 
On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error.  Black  &  Drayton. 
For  the  defendant  in  error,  J.  Merriit  Lane, 

Pee  Curiam. 

The  judgment  in  this  cause  is  affirmed,  on  the  grounds 
stated  in  the  opinion  of  Mr.  Justice  Dixon  in  the  Supreme 
Court,  reported  in  44  Vroom  261. 

For  affirmance — The  Chancellor,  Chief  Justice,  Fort, 
Garretson,  Hendrickson,  Pitney,  Reed,  Trenchard,  Bo- 
GERT,  Vredenburoh,  Vroom,  Green,  Gray,  Dill,  J.J.    14. 

For  reversal — None. 


the  state  of  NEW  JERSEY,  DEFENDANT  IN  ERROR,  t. 
BARON  M.  ROSENBAUM,  PLAINTIFF  IN  ERROR. 

Argued  November  21,  1906— Decided  November  2C,  1906. 
On  error  to  the  Supreme  Court. 
For  tlic  plaintiff  in  error,  Harvey  F,  Carr. 
For  tlie  state,  F,  Morse  Archer. 
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Per  Cueiam. 

The  judgment  brought  here  by  this  writ  of  error  is  aflSnned, 
for  the  reasons  given  in  the  opinion  in  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Garrison,  Fort,  Gar- 
RETSON,  Pitney,  Swayze,  Reed,  Trenchard,  Bogbrt,  Vre- 

DENBURGH,  VrOOM,  GrEEN,  GrAY,  DiLL,  J.J.      14. 

For  reversal — None. 


THE  STATE,  DEFENDANT  IN  ERROR,  v.  SAMUEL  STERN, 
PLAINTIFF  IN  ERROR. 

Submitted  December  IQ,  1906— Decided  February  2,  1907. 

On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Louis  Hood. 

For  the  defendant  in  error,  Ernest  Koester,  prosecutor  of 
the  pleas. 

Per  Curiam. 

The  judgment  in  this  cause  is  affirmed,  on  the  grounds 
stated  in  the  per  curiam  opinion  of  the  Supreme  Court. 

For  affirmance — ^The  Chancellor,  Garrison,  Fort,  Gar- 
retson,  Swayze,  Reed,  Trenchard,  Bogert,  Vredenbdrgh, 
Vroom,  Green,  Gray,  Dill,  J.J.    13. 

For  reversal — None. 
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.^'t  Vroom,  State  v.  Hill. 


THE   STATE,   DEFENDANT   IN    ERROR,   v.   GEORGE   HILL, 
PLAINTIFF  IN  ERROR. 

Argued  November  20,  1906— Decided  February  2,  1907. 
On  error  to  the  Supreme  Court. 

For  the  plaintifE  in  error,  Gilbert  Collins  and  Thomas  8. 
Henry, 

For  the  defendant  in  error,  Henry  Young,  prosecutor  of 
the  pleas. 

Feb  Cubiam. 

The  judgment  in  this  cause  is  aflSrmed,  for  the  reasons 
given  by  Mr.  Justice  Reed  in  his  opinion  in  the  Supreme 
Court,  printed  in  44  Vroom  77. 

For  affirmance — The  Chancellor,  Gabbison,  Gabbbtbon, 
ITendrickson,  Tbenchabd,  Gbeen,  J.J.    6. 

For    reversal — Bogebt,    Vbedenbubgh,    Vboom^    Gbat, 
DiLL,  J.J.    6. 
Vol.  xlv.  44 
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CASES  AT  LAW 


DETSRMINBD  IN  THK 


COURT  OF  ERRORS  AND  APPEALS 

OP  THE 

STATE   OF   NEW   JERSEY, 

MARCH  TERM,  1907. 


HELEN  G.  FERGUSON,  DEFENDANT  IN  ERROR,  v.  THE 
CENTRAL  RAILROAD  COMPANY  ET  AL.,  PLAINTIFFS 
IN  ERROR. 

Argued  March  7,  1907— Decided  June  17.  1007. 

1.  Plaintiff's  action  was  brought  to  recover  damages  for  the  death 
of  her  husband,  who  was  a  fireman  in  the  employ  of  the  Central 
Railroad  Company,  and  firing  on  an  engine  of  that  company 
running  on  the  tracks  of  the  Philadelphia  and  Reading  company, 
in  the  State  of  Pennsylvania,  and  was  killed  by  the  derailment 
and  overturning  of  the  engine,  caused  by  gravel,  &c.,  deposited  on 
the  track  by  water  flowing  thereon  in  the  time  of  a  heavy  rain. 
Defendants  moved  for  a  direction  on  the  ground  that  the  Phila- 
delphia and  Reading  company  had  made  such  provision  to  divert 
the  water  and  prevent  its  flowing  on  the  track  as  reasonable  pru- 
dence required,  and  that  the  fall  of  water  on  this  occasion  was 
extraordinary  and  unprecedented.  There  being  evidence  that  the 
fall,  though  heavy,  was  not  extraordinary,  and  that  on  a  number 
of  occasions  before  this  occurrence  the  waters  had  flowed  on  the 
track  and  deposited  gravel  and  sand  thereon — ZTcW,  that  whether 
that  company  had  performed  its  duty  in  that  regard  was  for  the 
jury  to  determine,  and  it  was  not  error  to  refuse  a  direction. 
2.  There  was  a  flagman  employed  by  the  Philadelphia  and  Reading, 
stationed  at  the  place  where  the  obstruction  was,  who  did  not 
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give  warning  of  it  to  the  approaching  train.  That  place  was  a 
crossing  of  the  railroad  by  a  highway  at  grade.  It  was  claimed 
that,  under  the  laws  of  Pennsylvania,  such  flagman  was  a  fellow- 
employe  of  plaintiff's  husband.  Thereupon  defendants  asked  an 
instruction  that  if  the  jury  believed  the  cause  of  the  accident  was 
the  failure  of  the  flagman  to  give  such  warning,  the  plaintiff 
could  not  recover. — Held^  (1)  that  under  the  construction  of  their 
laws  by  the  courts  of  Pennsylvania,  the  flagman  was  not,  under 
the  circumstances  of  the  case,  the  fellow-employe  of  plaintiff's 
husband,  and  (2)  that  there  being  proof  that  the  instructions  to 
the  flagman  were  limited  to  the  flagging  of  trains  when  he  per- 
ceived danger,  and  that  a  train  had  safely  passed  the  crossing 
just  before,  running  through  water  thereon,  and  there  being  no 
proof  that  he  could  perceive  the  existence  and  danger  of  the  ob- 
structions, which  were  covered  by  flowing  water,  the  request  was 
properly  denied. 

A  deposition  taken  under  section  45  et  seq,  of  the  Revised  Evi- 
dence act  is  admissible  to  be  read  in  evidence,  although  the  notice 
of  taking  the  same  did  not  assert  that  the  person  proposed  to  be 
examined  was  a  material  witness  and  a  non-resident. 


On  error  to  the  Supreme  Court. 

For  the  Central  Railroad  Company,  Oeorge  Holmes. 

For  the  Philadelphia  and  Reading  Railway  Company, 
Thompson  &  Cole, 

For  the  defendant  in  error,  John  H.  Baches. 

The  opinion  of  the  court  was  delivered  by 

Magie,  Chancellor.  This  action  was  brought  by  Helen 
6.  Ferguson  against  the  Philadelphia  and  Reading  Railway 
Company  and  the  Central  Railroad  Company  to  recover  dam- 
ages for  the  death  of  her  husband,  which  occurred  on  May 
18th,  1900,  at  or  near  Jenkintown,  in  the  State  of  Pennsyl- 
vania. 

The  cause  of  action  set  forth  in  the  two  counts  of  plaintiff's 
declaration  was  substantially  this :  that  plaintiff's  husband  was 
fireman  in  the  femploy  of  the  Central  railroad,  and  on  May 
18th,  1900,  was  firing  upon  an  engine  of  that  company  which 
was  drawing  a  train  over  the  tracks  of  the  Philadelphia  and 


Digitized  by  VjOOQIC 


MARCH  TERM,  1907.  693 

45  Vrootn.  Ferguson  v.  Central  Railroad  Co. 

Reading  company  under  an  agreement  between  the  two  der 
fendant  companies;  that  at  or  near  Jenkintown  stones,  gravel 
and  earth  had  been  deposited  on  the  track  on  which  the  train 
was  running,  by  reason  of  which  obstruction  the  engine  was 
derailed  and  overturned,  causing  the  death  of  plaintiff's  hus- 
band, and  that  these  obstructions  were  deposited  there  by  the 
n^ligence  of  the  defendant  companies.  Each  count  averred 
that  the  action  was  brought  under  the  laws  of  the  State  of 
Pennsylvania,  which  give  an  action  to  the  widow  of  a  deceased 
person  whose  death  results  from  the  negligence  of  another. 

Each  defendant  company  interposed  a  plea  of  the  general 
issue.  In  addition  the  Philadelphia  and  Reading  company 
filed  two  special  pleas  in  bar.  By  one  of  them  it  pleaded  that 
the  injury  resulted  from  the  negligence  of  a  fellow-employe 
of  plaintiff's  husband  in  failing  to  give  notice  of  the  presence 
of  the  obstruction;  by  the  other  it  pleaded  that  it  had  ex- 
ercised due  caution  in  preserving  the  track  from  becoming 
encumbered  by  stones,  gravel,  &c.,  and  that  those  which  were 
brought  down  and  caused  the  derailment  were  deposited  there 
by  water  falling  from  the  clouds  in  an  extraordinary  storm, 
which  then  occurred. 

The  action  has  been  twice  tried.  On  the  first  trial  tlie 
learned  justice  who  presided  nonsuited  the  plaintiff,  on  the 
ground  that  the  evidence  failed  to  justify  a  finding  that  the 
obstruction  had  caused  the  derailment.  On  error,  this  court 
reversed  the  judgment  entered  upon  the  nonsuit,  upon  tlie 
ground  that  there  was  evidence  from  which  it  might  be  Jo- 
gitimately  inferred  that  the  derailment  was  thus  caused. 
Ferguson  v.  Central  Railroad  Co.,  42  Vroom  Q^7. 

Upon  a  venire  de  novo  the  cause  went  to  the  jury,  and  there 
was  a  verdict  for  the  plaintiff.  Judgment  was  entered  thereon, 
upon  which  this  writ  of  error  has  been  brought.  The  assign- 
ments of  error  which  have  been  argued  will  alone  be  con- 
sidered. 

It  is  first  contended  that  the  trial  justice  erred  in  refusing 
to  direct  a  verdict  for  defendants  as  requested.  This  con- 
tention is  not  put  upon  the  ground  that  the  evidence  failed 
to  justify  an  inference  by  the  jury  that  the  obstructions  on 
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the  track  had  caused  the  derailment.  As  the  evidence  in  that 
respect  was  substantially  the  same  as  that  which  was  before 
us  on  the  former  writ  of  error,  our  conclusion  then  announced 
would  have  been  controlling.  But  the  present  contention  is 
based  upon  a  ground  which  requires  some  statement  of  facts 
to  render  intelligible. 

The  evidence  makes  it  clear  that  at  the  place  of  derailment 
the  track  was  crossed  by  a  public  highway  at  grade,  and  that 
the  highway  from  the  track  rose  in  grade,  and  reached,  at  a 
point  a  little  over  three  thousand  feet  distant,  a  height  of  one 
hundred  and  seventeen  feet  above  the  crossing.  It  was  also 
proved  that  the  land  on  each  side  of  the  highway  sloped  toward 
it,  so  that  water  falling  thereon  and  absorbed  would  run  to 
the  highway,  and  mingling  with  water  falling  on  it,  would 
nm  down  it  to  the  crossing.  The  land  was  shown  to  be  partly 
rocky  and  the  soil  not  to  be  such  as  easily  and  quickly  absorbs 
water. 

Prom  these  conditions  and  the  laws  of  nature  applicable 
thereto^  it  is  obvious  that  if  the  waters  thus  collected  reached 
the  crossing  at  the  time  of  heavy  rains  and  were  not  diverted, 
they  might  overflow  the  tracks  and  deposit  thereon  earth  and 
gravel,  and  even  stones,  which  would  be  a  dangerous  obstruc- 
tion to  the  passage  of  trains. 

In  apparent  recognition  of  these  conditions  the  Philadelphia 
and  Reading  company  had  constructed  on  each  side  of  the 
highway  culverts  or  drains,  designed  to  carry  the  water  under 
the  tracks.  The  claim  of  plaintiff  was  that  those  construc- 
tions were  inadequate  and  were  not  a  performance  of  the 
company's  duty  to  care  for  the  safety  of  trains  upon  the  track. 
On  the  other  hand,  the  claim  of  the  company  was  that  the  con- 
structions were  ade<juate  to  provide  for  all  water  falling  in 
times  of  ordinary  storms,  and  that  the  storm  which  occurred 
at  the  time  of  the  accident  was  an  unprecedented  and  extra- 
ordinary storm,  in  respect  to  which  it  was  not  bound  to  make 
provision. 

To  justify  the  trial  judge  in  withdrawing  the  case  from  the 
jury  on  this  ground,  the  evidence  must  have  rendered  it  clear 
and  indisputable  that  the  storm  on  this  occasion  was  so  extra- 
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ordinary  and  unprecedented  that  reasonable  prudence  would 
not  have  required  the  company  to  make  provision  for  its  dis- 
position. 

We  are  unable  to  find  such  evidence.  Witnesses  say  that  it 
was  an  unusually  heavy  fall  of  water.  One  witness  says  that 
it  rained  for  a  short  time  harder  than  he  had  ever  seen.  Other 
witnesses,  while  characterizing  it  as  a  heavy  rain,  speak  of 
other  rains  as  heavy.  But  the  evidence  does  not  make  it  clear 
that  the  fall  of  water  on  this  occasion  was  extraordinary  or 
unprecedented.  It  was  testified  to  that  on  a  number  of  pre- 
vious occasions,  especially  during  the  year  before  this  occur- 
rence, and  after  improvements  and  changes  of  grade  on  the 
highway  in  question  had  been  made,  the  water,  falling  in 
heavy  rains,  had  risen  over  the  track  and  thereon  deposited 
obetmctions  of  earth,  gravel,  &c.,  which  had  to  be  removed 
therefrom  for  the  passage  of  trains.  Under  these  circum- 
stances, we  think  the  trial  judge  would  have  erred  in  with- 
drawing the  case  from  the  jury  by  a  direction  for  a  verdict. 
This  assignment  of  error  cannot  prevail. 

The  second  assignment  relied  on  is  based  on  an  exception  to 
the  refusal  to  charge  the  following  request :  "If  the  jury  should 
believe  that  the  proximate  cause  of  the  accident  was  the 
failure  of  the  flagman  at  the  crossing  to  warn  the  approach- 
ing train  to  stop,  plaintiff  cannot  recover."  This  was  re- 
quested upon  the  following  facts  disclosed  by  the  evidence. 
The  section  foreman  in  the  employ  of  the  Philadelphia  and 
Reading  company  was  called  by  plaintiff  and  testified  that 
he  had  employed  a  flagman  who  was  working  at  the  crossing 
at  the  time  of  the  occurrence.  He  testified  that  he  had  di- 
rected him  to  keep  free  the  mouth  of  the  drain  on  the  north 
side  of  the  highway  in  times  of  heavy  rain.  On  cross-ex- 
amination he  was  asked  to  state  what  other  instructions  he 
had  given  the  flagman,  and  he  said:  "I  instructed  him  if 
he  saw  anything  in  the  way  of  trains,  to  flag  them;"  and, 
again,  to  a  question :  "Is  it  the  duty  of  the  flagman  to  notify 
the  approaching  trains  of  danger  at  the  crossing,"  he 
answered:  "Yes,  or  to  flag  them  himself  if  he  sees  danger, 
without  instruction." 
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It  is  claimed  by  the  defendants  that  this  flagman^  though 
employed  by  the  Philadelphia  and  Reading  company,  was  a 
fellow-employe  of  plaintiff's  husband,  who  was  an  employe  of 
the  Central  railroad.  This  claim  is  based  upon  the  following 
provision  of  a  statute  of  Pennsylvania : 

'*That  when  any  person  shall  sustain  personal  injury  or 
loss  of  life,  while  lawfully  engaged  or  employed  about  the 
roads,  works,  depots  and  premises  of  a  railroad  company,  or 
in  or  about  any  train  or  car  therein  or  thereon,  of  which  com- 
pany said  person  is  not  an  employe,  the  right  of  action  in  all 
such  cases  against  the  company  shall  be  such  only  as  would 
exist  if  such  person  were  an  employe;  provided,  that  this 
action  shall  not  apply  to  passengers." 

This  statute  has  been  the  subject  of  consideration  and  con- 
struction by  the  courts  of  Pennsylvania.  In  Kelly  v.  Union 
Traction  Co.,  199  Pa,  St.  322,  the  earlier  cases  in  their  courts 
were  reviewed,  and  it  was  held  that  when  one  street  railway 
company,  owner  of  tracks  in  the  street,  permitted  another  like 
company  to  use  their  tracks,  a  car  of  the  latter  company,  when 
using  the  tracks  under  such  permission,  was  using  for  the 
time  being  the  road  of  its  own  company,  and  employes  on  that 
car  were  in  the  service  of  that  company  and  not  in  that  of 
the  company  owning  the  tracks.  An  employe  of  one  of  the 
companies  who  was  injured  by  the  negligence  of  an  employe 
of  the  other  company  was  permitted  to  recover  from  the 
latter,  and  the  statute  above  recited  was  held  not  to  apply. 

But  it  is  argued  that  the  Supreme  Court  of  Pennsylvania, 
in  the  later  case  of  Kech  v.  Phila.  &  R.  R.  R.  Co.,  206  Pa. 
St.  501,  have  laid  down  a  doctrine  which,  under  the  evi- 
dence before  us,  renders  applicable  to  this  case  the  act  above 
recited.  In  the  opinion  in  that  case  the  court  held  that 
with  respect  to  the  applicability  of  the  act  four  rules  were 
deducible  from  the  Pennsylvania  cases:  (1)  When  the  same 
track  is  used  by  two  railroad  companies,  it  must  be  con- 
sidered as  the  property  of  each  while  using  it;  (2)  it  is  im- 
material whether  the  use  be  by  virtue  of  joint  or  several 
ownership,  charter  right,  lease,  license,  or  traflSc  agreement; 
(3)  the  plaintiff  must  not  only  be  engaged  in  the  work  of  a 
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railroad  employe,  but  be  so  engaged  for  or  upon  the  prop- 
erty of  the  railroad  by  whose  negligence  he  is  injured;  (4) 
employes  of  each  road  accept  the  risks  of  their  employment 
incident  to  their  own  road  but  not  those  incident  to  the  opera- 
tion of  the  other  road,  unless  at  the  time  engaged  in  some  work 
for  the  other  road  or  for  both  roads  jointly. 

The  words  quoted  are  relied  upon  to  support  this  contention. 
It  is  urged  that  plaintiff's  husband  was  working  for  both  roads 
jointly.  But  we  are  unable  to  discover  any  evidence  to  that 
effect.  There  was  an  agreement  entered  into  by  the  defendant 
companies,  or  by  companies  whose  interests  are  now  vested 
in  them.  It  provided  that  each  company  should,  at  its  own 
cost,  maintain  its  own  part  of  the  whole  line  included  in  the 
agreement,  and  that  engineers,  firemen,  conductors,  &c., 
should  be  severally  furnished  "unless  provision  is  made  for 
employing  them  at  joint  expense."  Plaintiflf's  husband  was 
aiding  in  running  an  engine  of  his  employer,  the  Central  rail- 
road, and  was  in  no  sense  engaged  in  work  for  both  roads 
jointly.  The  work  done  may  have  procured  returns  from 
freight  or  passenger  traffic,  which  the  roads  apportioned  be- 
tween themselves,  but  the  engine  was  run  by  an  employe  of  the 
employer  of  plaintiffs  husband,  who  was  severally  furnished 
according  to  the  agreement. 

But  if  this  statute  applied  to  this  case,  we  think  there  was 
no  error  in  refusing  to  charge  the  request  under  consideration. 
The  flagman  was  not  called  as  a  witness.  His  instructioni 
did  not  include  signaling  trains  to  stop,  but  only  to  flag  them 
when  he  perceived  danger,  and  that  duty  the  witness,  who 
gave  him  the  instructions,  declared  would  have  arisen  without 
instructions. 

Now,  the  evidence  disclosed  nothing  which  would  have  re- 
quired the  jury  to  find  that  any  visible  danger  could  have  been 
perceived  by  the  flagman.  Some  little  time  before  the  occur- 
rence water  was  running  over  the  rails  of  the  track.  A  pas- 
senger, coming  to  the  station,  had  waded  through  it,  and  the 
water  reached  to  her  ankles.  Three  minutes  before  the  oc- 
currence, a  passenger  train,  going  in  the  same  direction,  passed 
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over  the  crossing  through  the  water  which  was  still  running 
over  the  rails.  It  was  scheduled  to  stop  at  the  station,  was 
going  slowly  and  passed  in  safety.  Wlien  the  train  in  ques- 
tion arrived,  going  at  a  much  greater  speed,  the  water  was 
still  running  over  the  rails  and  necessarily  concealing  the  de- 
posit thereon.  Upon  this  state  of  facts  no  hreach  of  duty  can 
be  charged  to  tlie  flagman. 

'  The  remaining  assignment  of  error  is  based  upon  excep- 
tions taken  to  tlie  admission  in  evidence  and  permission  to 
read  a  deposition  of  one  James  F.  Kartell,  taken  before  a 
Master  in  Chancery  of  this  state,  in  the  State  of  Pennsylvania 
under  legislation  contained  in  section  45  et  seq.  of  the  Revised 
Evidence  act  of  1900.  Pamph.  L,  1900,  p.  3G2.  Several  ob- 
jections to  the  admission  of  this  deposition  were  made,  but 
only  one  lias  been  suggested  in  this  argument  as  indicating 
error.  That  objection  yas  that  the  notice  of  the  taking  of  the 
examination  of  the  witness  did  not  state  that  the  witness  pro- 
posed to  be  examined  was  a  material  witness  for  plaintiff,  or 
that  he  resided  out  of  this  state. 

It  is  obvious  that  a  statement  of  the  materiality  and  non- 
residence  of  the  witness  is  not  expressly  required  by  section 
45,  which  simply  requires  notice  of  the  time  and  place  of  the 
examination  and  the  name  of  the  witness  to  be  examined. 
The  insistment  is  that  it  must  be  inferred  that  the  legislature 
intended  to  require  notice  that  would  indicate  the  right  of  the 
party  to  take  the  examination  under  this  section.  But  while 
these  provisions  for  taking  the  evidence  of  foreign  or  sick 
witnesses  are  in  derogation  of  former  practice,  and  therefore 
to  be  strictly  construed  {Case  v.  Oarretson,  25  Vroom  42),  we 
know  of  no  rule  that  requires  us  to  add  to  the  legislative  ex- 
press requirement  any  additional  incident  unexpressed.  The 
legislative  scheme,  with  respect  to  the  propriety  of  admitting 
such  evidence,  seems  to  have  permitted  it  to  be  taken  upon  the 
notice  required  under  section  45,  to  be  admitted  on  the  trial 
only  upon  proof  to  the  satisfaction  of  the  court,  that  the  wit- 
ness resided  or  is  out  of  the  state,  and  that  notice  of  the  taking 
thereof  was  given  as  prescribed  by  the  forty-fifth  section. 
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While  the  legislature  might,  perhaps,  properly  have  required 
the  notice  to  include  a  statement  of  the  residence  and  ma- 
teriality, it  is  not  for  the  court  to  add  to  what  it  deemed  proper 
to  require.    This  objection  cannot  prevail. 

Xone  of  the  causes  of  error  assigned  being  sufficient  to  re- 
quire the  reversal  of  this  judgment,  it  must  be  affirmed. 

For  affirmance — The  Chancellor^  Chief  Justice,  Gak- 
EisoN,  Fort,  Pitnky,  Swayze,  Reed,  Trench ard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    14. 

For  reversal — None. 


FRANCIS  J.  EAGEN,  DEFENDANT  IN  ERROR,  v.  JERSEY 
CITY,  HOBOKEN  AND  PATERSON  STREET  RAILWAY 
COMPANY,  PLAINTIFF  IN  ERROR. 

Argned  March  19,  1907— Decided  June  17,  1907.  ' 

1.  When  one  who  has  alighted  from  a  trolley  car,  in  which  he  had 
been  a  passenger,  passes  behind  the  car,  and  proceeds  to  cross  th,e 
track  on  which  ckrs  run  in  the  other  direction,  making  no  obser- 
vation for  his  own  safety  except  to  "look  up"  when  the  car  from 
which  he  had  alighted  prevented  his  view  of  the  other  track,  and 
without' waiting  until  that  car  had  passed  suflSciently  far  to  per- 
mit observation,  enters  on  that  track  and  is  struck  by  a  car 
thereon  before  he  had  seen  it,  which  is  not  shown  to  have  been 
running  at  excessive  speed,  his  negligence  contributing  to  the 
injury  he  received  is  so  disclosed  as  to  leave  no  question  to  be 
submitted  to  the  jury. 

2.  Whether  the  duty  which  the  trolley  company  owed  to  him  as  isi 
passenger  just  discharged  from  one  of  its  cars  exceeded  that 
which  it  owed  to  any  foot  passenger  attempting  to  cross  its  tracjcs 
is  not  involved.  The  fact  that  he  had  been  a  passenger  does  not 
relieve  him  from  the  duty  on  his  part  to  take  reasonable  care  for 
his  own  safety. 


On  error  to  the  Hudson  County  Circuit  Court. 
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For  the  plaintiff  in  error,  William  D.  Edwards. 
For  the  defendant  in  error,  James  F.  Minium, 

The  opinion  of  the  court  was  delivered  by 

Magie,  Chancellor.  The  only  assignment  of  error  which 
it  is  necessary  to  consider  is  that  which  claims  that  it  was  er- 
roneous in  the  trial  judge  to  refuse  to  direct  a  verdict  for  the 
plaintiff  in  error,  which  direction  was  requested  on  the  ground 
that  negligence  on  the  part  of  the  defendant  in  error  had 
been  shown  which  contributed  to  the  injury  of  which  he  com- 
plained, and  that,  upon  the  whole  case,  there  was  no  evidence 
upon  which  a  verdict  could  be  sustained.  It  is  unnecessary  to 
consider  whether  there  was  evidence  upon  which  the  jury  were 
entitled  to  find  that  the  railway  company  was  negligent  in  the 
running  of  the  trolley  car,  by  collision  with  which  the  de- 
fendant in  error  was  injured. 

An  examination  of  the  proofs  disclosed  the  following  facts, 
in  respect  to  which  there  was  no  contradiction :  Eagen  was  a 
passenger  on  a  trolley  car  of  the  railway  company,  proceed- 
ing north.  Upon  his  evincing  an  intention  to  alight  at  a  place 
near  the  factory  in  which  he  was  employed,  a  signal  was  given 
by  the  conductor,  and  the  car  slowed  down.  Eagen  alighted, 
either  after  it  had  stopped  or  when  it  waa  going  very  slowly. 
The  car  then  proceeded  on  its  way.  He  walked  behind  it,  in- 
tending to  cross  the  street  on  which  he  had  alighted  to  the 
place  where  he  was  employed.  To  do  this,  he  had  to  cross 
the  other  track  of  the  railway  company  on  which  its  cars  ran 
in  the  opposite  direction  from  that  by  which  he  had  come.  In 
doing  so,  there  was  a  collision  between  him  and  a  moving  car 
on  that  track.  There  was  evidence  tending  to  show  that  it 
was  a  windy  day,  and  that  Eagen  moved  with  his  head  bent  to 
protect  himself  from  the  flying  dust,  and  so  walked  into  the 
side  of  the  moving  car  and  was  thrown  down  and  injured. 
But  there  was  also  evidence,  which  the  jury  might  believe,  that 
Eagen  was  struck  by  the  ear  when  he  was  about  the  middle  of 
the  track  on  which  it  was  running.  As  that  view  of  the  sit- 
uation at  the  time  of  the  collision  is  more  favorable  to  him. 
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it  must  be  assumed  that  the  jury  would  have  adopted  that 
view.  There  was  no  evidence  that  the  ear  was  going  at  an  ex- 
cessive speed.  The  question,  then,  is  whether,  upon  this  evi- 
dence, Eagen,  in  attempting  to  cross  the  track  on  which  the 
car  which  struck  him  was  moving,  had  taken  such  care  for  his 
own  safety  as  a  prudent  man  is  required  to  take  under  such 
circumstances.  In  respect  to  the  care  he  took,  Eagen  himself 
testified  as  follows: 

"Q.  You  went  around  the  end  of  the  car  ? 

"A.  Back  of  the  car. 

"Q.  You  looked? 

"A.  Yes,  sir;  I  looked  up. 

"Q.  Why  didn't  you  see  the  car  coming? 

"A.  Because  the  other  car  obstructed  my  view. 

"Q,  When  you  got  off  the  car? 

"A.  I  couldn't  see  nothing;  the  first  thing  I  knew  the  car 

struck  me. 
************* 

"Q,  You  don't  know  what  part  of  the  car  struck  you  ? 

"il.  No ;  I  don't  know  what  part  of  the  car  struck  me." 

Upon  this  evidence  of  Eagen,  which  was  in  no  respect  quali- 
fied by  him,  or  contradicted  by  others,  the  trial  judge,  upon  a 
motion  to  nonsuit,  declared  that  he  would  permit  the  case  to 
go  to  the  jury  "on  the  lines  of  the  Scott  case."  It  may  be 
assumed  that  he  referred  to  the  case  of  Consolidated  Traction 
Co.  V.  Scott,  29  Vroom  683,  and  that  in  denying  the  request 
for  a  nonsuit  he  held  that  the  doctrine  of  that  case  on  the  sub- 
ject of  contributory  negligence  justified  the  submission  to  the 
jury  of  that  question  upon  the  evidence  above  quoted. 

In  the  case  above  cited  one  question  considered  and  de- 
cided was  whether,  upon  proof  that  a  boy,  only  seven  years 
and  eight  months  old,  who,  in  attempting  to  cross  a  public 
street,  had  passed  behind  a  trolley  car  and  been  run  down  and 
killed  by  a  car  going  in  the  opposite  direction  on  the  adjoining 
track,  was  thus  shown  to  have  contributed  to  his  own  death, 
so  as  to  require  a  nonsuit  or  the  direction  of  a  verdict  against 
his  personal  representative.  It  is  to  be  observed  that  what  care 
the  deceased  took  for  his  safety  by  way  of  observation  for 
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approaching  cars  could  not  be  lettrued  from  him,  but  only 
from  witnesses  of  the  occurrence.  While  thekftmed  judge  who 
spoke  for  this  court  expressed  his  view  that,  if  the  daeoased 
liad  been  an  adult,  the  question  of  his  contributory  negligence 
might  have  been  one  for  the  jury,  yet  he  immediately  pro- 
ceeded to  say  that  the  question  suggested  was  not  before  the 
court  for  decision  and  that  the  element  in  the  case  under  con- 
sideration, viz.,  that  the  deceased  was  an  infant,  only  sui  juris 
by  the  lapse  of  a  few  months,  rendered  proper  the  submission 
to  the  jury  whether,  considering  all  the  circumstances,  de- 
ceased had  taken  such  care  in  attempting  to  cross  the  track 
as  a  boy  of  his  tender  years  might  judge  sufiBcient.  This  court 
did  not  intend,  by  its  decision  in  that  case,  to  overthrow  or  to 
cast  doubt  upon  its  previous  deliverances  upon  the  duty  which 
an  adult  owes  for  his  safety  in  crossing  a  public  highway  in 
which  others  have  a  right  to  pass  in  vehicles,  whether  drawn 
by  horses  or  propelled  on  tracks  by  other  agencies. 

The  duty  of  a  person  crossing  the  roadbed  of  a  public  high- 
way used  by  such  vehicles  has  been  declared  in  this  court  to 
require  him  to  use  his  powers  of  observation  to  observe  ap- 
proaching vehicles  and  to  exercise  a  reasonable  judgment 
when  and  how  to  cross  without  collision.  It  has  been  here  as- 
serted that  when  obstacles  temporarily  intervene  to  prevent 
observation,  reasonable  prudence  would  require  delay  until  the 
required  observation  can  be  made.  Newark  Passenger  Rail- 
way Co,  V.  Block,  26  Vroom  605 ;  Connolly  v.  Trenton  Pas- 
senger Railway  Co,,  27  Id,  701 ;  Central  Railroad  Co,  v.  Smal- 
ley,  32  Id,  277;  Brown  v.  Railroad  Co,,  39  Id.  618. 

With  respect  to  Eagen's  conduct  as  he  attempted  to  cross 
the  track,  there  was  no  possible  conflict  which  required  sub- 
mission of  the  case  to  the  jury.  The  facts  were  established 
by  his  unqualified  admission.  He  did  not  look  for  the  ap- 
proach of  a  car  on  the  other  track,  except  from  a  point  where 
hie.  observation  was  prevented  by  the  car  from  which  he  had 
alighted.  Although  that  car  was  receding  and  a  short  delay 
would  have  permitted  observation,  he  did  not  wait.  He  made 
no  .observation,  even  when  on  the  narrow  space  between  the 
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tracks,  where,  if  he  had  looked,  he  must  have  seen  the  ap- 
proaching car  and  avoided  it. 

Upon  these  established  facts  there  were  no  conflicting  in- 
ferences capable  of  being  drawn.  American  Saw  Co,  v.  First 
National  Bank,  31  Vroom  417.  An  inference  that  Eagen  had 
performed  his  duty  as  laid  down  in  our  cases  would  have  been 
neither  reasonable  nor  legitimate.  Newark  Passenger  Railway 
Co.  V.  Block,  ubi  supra.  A  verdict  on  such  an  inference  would 
have  been  set  aside  on  rule  to  show  cause.  The  only  legitimate 
inference  therefrom  is  that  he  did  not  perform  his  duty  and 
was  therein  negligent.  That  his  negligence  contributed  to  his 
injury  is  rendered  conclusive  by  his  admission  that  he  did 
not  know  what  part  of  the  car  struck  him. 

It  is  suggested  that  this  result  fails  to  take  into  considera- 
tion the  fact  that  Eagen  had  just  before  been  discharged  from 
a  car  of  the  defendant  company  on  which  he  was  a  passengef . 
As  before  stated,  it  has  not  been  deemed  necessary  to  discuss 
or  determine  the  question  of  the  negligence  of  the  defendant. 
Whether  such  a  carrier  owes  a  duty  to  a  passenger  who  has 
safely  alighted  from  its  car  difl^erent  from  that  which  it  owes 
to  every  person  on,  or  crossing  the  highway,  is  not  presented 
for  decision.  If  it  should  be  held  to  owe  an  especial  duty  to  an 
aliglited  passenger,  that  duty  does  not,  in  my  judgment,  di- 
minish the  obligation  of  the  passenger  to  take  reasonable  care 
for  his  own  safety. 

The  result  is  that  the  judgment  must  be  reversed. 

•  For  affirmance — Fort,  Pitney,  Bogeet,  Veoom,  J.J.    4. 

For  reversal — ^TiiE  Chancellor,  Chief  Justice,  Garri- 
son, Hendrickson,  Swatze,  Reed,  Trenchard,  Vreden- 
BURGH,  Green,  Dill,  J.J.    10. 
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MAX  RAND,  PLAINTIFF  IN  ERROR,  v.  SAMUEL  ARMM,  DE- 
FENDANT IN  ERROR. 

Submitted  March  25,  1907— Decided  June  17,  1907. 

If  a  trial  court,  in  directing  a  verdict,  assumes  or  decides  a  material 
fact  as  to  which  a  different  conclusion  might  legitimately  be 
reached  upon  the  testimony,  the  resulting  judgment  will  be  set 
aside  upon  error. 


On  error  to  the  Supreme  Court. 

The  following  is  the  statement  of  the  ease  made  by  the  trial 
court  in  directing  a  verdict  (a  diagram  shows  the  locus  in 
quo)\ 


X 

Beck 

Keeple 

Beihler 

Defen 
No  55 

dant 
No  53 

Plaintiff 
No  51 

G 

Broome  St* 


"The  consideration  which  I  have  been  able  to  give  this  case 
since  the  hour  of  adjournment  yesterday  afternoon  has  led  me 
to  the  conclusion  that  there  is  no  controverted  fact  in  the  case, 
the  settlement  of  which  by  you  would  determine  to  any  extent 
the  rights  of  the  parties  to  this  litigation.    The  situation,  as 
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the  proofs  have  developed  it,  is  this :  In  1851  a  man  named 
Joseph  Bechler,  or  Beihier,  was  the  owner  of  Nos.  51,  53  and 
55  Broome  street,  in  Newark,  adjoining  lots.  Those  lots  were, 
each  of  thenj,  one  hundred  feet  deep.  Beihler,  being  the 
owner,  conveyed  the  middle  lot.  No.  53,  to  a  man  named 
Wendell  Keeple,  by  a  proper  deed  of  conveyance.  In  that 
deed  he  inserted  this  provision:  'The  said  Joseph  Beihler 
agrees  that  the  said  Keeple,  his  heirs  and  assigns,  shall  have 
the  free  use  of  a  passageway  three  feet  wide,  running  from 
Broome  street  thirty-nine  feet  along  the  north  end  of  the 
said  Joseph  Beihler's  house.'  I  gather  from  that  clause  in 
the  deed,  and  from-  the  pleadings  in  the  case,  Josepli  Beihler 
was  occupying  one  of  the  three  houses,  and  that  was  the  house 
alongside  of  which  this  alley  ran.  The  proofs  show  that  that 
was  Xo.  51.  So,  you  will  see  that,  by  the  deed  made  by  Jo- 
seph Beihler  to  Wendell  Keeple,  Beihler  agreed  that  Keeple 
and  his  heirs  and  assigns  should  have  the  use  of  the  alley 
running  by  his  residence.  The  deed  goes  on  to  say,  also,  *The 
said  Joseph  Beihler  agrees  and  reserves  fifteen  feet  in  depth 
along  the  rear  of  the  house  he  now  occupies  and  the  two 
houses  adjoining  on  the  south  [that  is,  the  houses  on  Nos.  53 
and  55 J,  to  be  used  in  common  by  himself,  his  heirs  and 
assigns,  with  Wendell  Keeple  and  Conrad  Beihler,  their  heirs 
and  assigns,  forever.'  The  legal  effect  of  that  provision  in 
that  deed  by  Beihler  to  Keeple  was  this:  He  granted  to 
Keeple  a  right  to  use  the  alleyway  for  the  purpose  of  passing 
backward  and  forward  from  No.  55,  the  rear  of  No.  55,  to 
the  public  street.  He  also  granted  to  Keeple  the  right  of 
using  a  strip  five  feet  wide  in  the  rear  of  his,  Beihler's,  resi- 
dence, for  the  purpose  of  enabling  Keeple  to  get  from  No.  55 
to  the  rear  of  the  three-foot  alley,  which  was  on  the  north 
side  of  Beihler's  residence.  Whether  that  provision  with  re- 
lation to  the  fifteen-foot  strip  granted  anything  more  or  not 
is  not  material  in  the  case.  It  at  least  granted  to  Keeple  the 
right  to  pass  across  the  rear  of  No.  51  to  get  to  the  three-foot 
alley,  and  so  go  on  out  to  the  street.  You  will  see  that  this 
deed  reserves  to  Beihler  the  right  to  use  fifteen  feet  of  the  lot 
which  he  conveyed  to  Keeple,  that  is,  No.  53.  The  scheme 
Vol.  xlv.  45 
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was  to  reserve  a  strip  fifteen  feet  wide  running  across  the 
whole  of  these  three  lots,  just  in  the  rear  of  the  houses,  for 
tlie  use  of  Keeple  and  himself,  and  another  man,  whose  inter- 
est does  not  appear.  Now,  so  far  as  he  granted  to  Keeple  the 
right  to  use  this,  he  was  charging  the  property  which  he  occu- 
pied, No.  51,  where  he  lived,  and  No.  55,  the  rear  property. 
He  was  granting  to  Keeple  something  more  than  the  owner- 
ship of  lot  No.  53.  He  was  granting  him  a  use  in  the  prop- 
erty which  he  still  occupied,  and,  in  the  grant  of  No.  53,  he 
was  keeping  out  something  for  himself.  That  is,  he  said  by 
this  deed,  'Keeple,  I  grant  you  a  right  to  pass  over  this  fif- 
leen-foot  strip  on  my  home  lot.  No.  51,  and  also  on  No.  55, 
and  I  reserve  to  myself  the  right  to  pass  across  a  tifteen-foot 
.strip  on  your  lot,  No.  53.'  Now,  the  purpose  for  which  Mr. 
Beihler  reserved  to  himself  the  right  to  pass  backward  and 
forward  across  that  strip  on  No.  53  does  not  appear  in  the 
deed,  but  we  have  it  from  the  proofs  that  there  was  a  well, 
either  on  that  lot  No.  53  or  perhaps  on  lot  No.  55,  which  was 
used  in  common  by  the  occupants  of  all  three  of  these  lots, 
and  it  may  be  that  it  was  for  the  purpose  of  preserving  the 
l)enefit  of  that  well  to  the  different  owners  of  the  lots  that  this 
provision  was  put  in.  The  provision  which  I  have  read  was 
put  in  the  deed  not  only  for  the  benefit  of  Mr.  Keeple,  and 
for  the  benefit  of  Mr.  Beihler,  but  for  those  who  should  come 
after  them  in  the  ownership  of  the  property.  In  other  words, 
it  was  put  in  for  the  benefit  of  the  property,  and  the  man  who 
bought  the  property  bought  it  with  that  benefit  attaclied  to  it. 
^'Shortly  after  the  grant  to  Keeple,  Beihler  conveyed  his 
home  lot.  No.  51,  the  lot  where  the  alley  was,  to  Mr.  Holz- 
hauer,  and  he  made  that  conveyance  before  the  deed  which  he 
made  to  Keeple  had  been  put  on  record,  and  unless  Holzhauer 
knew  of  the  conveyance  to  Keeple,  and  knew  what  was  in  it, 
h^  was  taking  lot  No.  1  free  from  this  servitude,  as  we  lawyers 
call  it.  But  I  think  the  evidence  shows  that  he  knew  about 
ii,  notwithstanding  the  deed  was  not  on  record,  because  his 
j-on  testified  that  while  he  was  a  boy  living  there  with  his 
father,  those  who  owned  lot  No.  53  used  the  alleyway,  and 
that  his  father's  family  used  the  fifteen-foot  strip  for  the  pur- 
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pose  of  going  backwards  and  forwards  to  the  well.  Xow,  Mr. 
Beihler  having  charged  No.  51  with  that  servitude  in  favor  of 
No.  53 — that  is,  having  granted  to  the  owner  of  No.  53  an 
easement — a  way  across  the  back  of  lot  No.  51,  and  so  on 
through  the  alleyway,  that  easement  descended  to  the  diflfer- 
cnt  purchasers  as  they  bought  No.  53,  unless  something  was 
done  between  1851  and  the  time  of  bringing  this  suit  to  wipe 
it  out.  About  six  years,  or  five  years,  after  Mr.  Keeple  bought 
No.  53,  Mr.  Beihler  sold  No.  55  to  a  man  named  Beck,  and 
some  years  after  Beck  purchased  No.  55  he  purchased  No.  53 
from  a  gentleman  who  in  the  meantime  had  acquired  it, 
and  as  the  owner  of  those  two  properties,  you  see,  he  became 
entitled,  as  an  appurtenance  to  these  two  properties,  to  the 
easement  across  lot  No.  51,  across  that  fifteen-foot  strip,  and 
down  through  the'  alley ;  that  is,  the  right  to  pass  backward 
and  forward  from  his  own  property,  across  lot  No.  51,  and 
through  the  side  alley  out  to  the  street  and  back  again,  when 
he  wanted  to. 

"Now,  the  claim  on  the  part  of  the  plaintiff,  who  is  the 
present  owner  of  lot  No.  51,  is  that  that  whole  easement  was 
wiped  out  when  Mr.  Beck,  as  the  testimony  shows,  being  the 
owner  of  these  two  properties,  refused  to  permit  the  people 
who  lived  in  No.  51  any  longer  to  come  on  No.  55  or  No.  53. 
You  will  remember  from  the  testimony  that  after  the  well 
ran  dry,  or  after  the  cat  fell  in  the  well,  perhaps,  that  well 
was  closed.  So  far  as  it  had  been  used  for  a  water-supply  it 
was  abandoned.  The  aqueduct  water  was  put  in  the  build- 
ings, in  No.  51  at  least,  and  the  well  finally  filled  up,  and 
after  that  Mr.  Beck  said  to  the  people  living  in  No.  51,  ^You 
can't  come  on  my  property  any  more,'  his  idea  apparently 
being  that  the  right  to  go  on  No.  51  and  No.  53,  which  had 
been  reserved  in  this  deed  to  Keeple,  was  limited  to  the  pur- 
pose of  getting  water,  and  when  the  ability  to  get  water  was 
terminated,  the  right  to  go  backwards  and  forwards  was  ter- 
minated, and  on  that  theory  he  said  to  the  occupants  of  No. 
51,  'Keep  off  my  lot  hereafter.'  But,  although  he  said  that, 
and  enforced  what  he  said  by  acts  when  it  was  necessary,  he 
did  not  abandon  his  right  to  pass  over  No.  51.    He  continued 
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to  exercise  that  right,  although  he  refused  to  recogni25e  the 
right  of  the  occupants  of  No.  51  to  come  on  his  land.  So 
there  was  no  abandonment  by  Mr.  Beck  of  his  right  to  use 
this  way,  and  his  conduct  in  refusing  to  recognize  the  right 
of  the  occupant  of  No.  51  to  come  on  his  land  does  not  operate 
to  extinguish  the  easement  which,  as  owner  of  No.  53,  he  had 
in  lot  No.  51.  He,  as  I  say,  continued  to  use  that  way.  The 
amount  of  the  user  is  immaterial.  He  used  it  apparently 
when  he  desired.  When  the  members  of  his  family  or  the 
occupants  of  his  property  desired,  they  used  it.  Now,  it  is 
said  that  some  years  ago  a  colored  woman,  Mrs.  Bruce,  I  think 
lier  name  was,  who  was  living  in  No.  51,  assumed  the  right  to 
stop  the  user  of  that  way  by  occupants  of  No.  53 ;  that  the 
alleyway  on  the  side  of  No.  51  opened  into  the  street;  that 
there  was  a  door  there,  and  that  she  kept  that  door  lo<»ked,  and 
kept  the  key,  so  it  could  not  be  used  by  anybody  except  herself 
or  those  whom  she  permitted  to  use  it.  Well,  without  stop- 
ping to  consider  whether  she  had  any  right  to  do  that,  or 
whether  that  conduct  could  be  effective  as  against  the  owner 
of  No.  53,  it  seems  to  me  that  the  proof  is  immaterial  in  de- 
termining the  rights  of  the  parties,  for  this  reason:  This 
right  of  way  or  right  of  passage  was  created  by  deed,  and  it 
continues  to  exist,  as  a  matter  of  law,  until  it  is  terminated 
either  by  the  acts  of  the  parties  or  by  the  act  of  one  of  the 
parties.  I  have  already  said  that  Mr.  Beck  did  nothing  to 
terminate  it.  So  far  as  the  case  shows,  nobody  who  holds  title 
from  Mr.  Beck  has  done  anything  to  terminate  it.  The  only 
way  the  owner  of  No.  51  could  terminate  it  against  the  will 
of  the  owner  of  No.  53  was  by  doing  something  which  was  in 
defiance  of  the  right  of  the  owner  of  No.  53  to  enjoy  the  way 
— doing  something,  for  instance,  such  as  this  colored  woman 
did,  putting  up  a  barrier  which  prevented  its  use.  And  that 
condition  of  affairs  must  continue  for  fully  twenty  years  in 
order  to  wipe  out  the  right  of  way,  and  the  evidence  in  this 
case,  as  I  recall  the  testimony  of  the  colored  policeman,  that 
his  mother  had  only  lived  on  this  block,  I  think  in  No.  53, 
for  awhile,  or  No.  55,  and  afterwards  in  No.  51  for  a  period 
beginning  some  sixteen  years  ago ;  he  did  not  know  just  how 
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long,  perhaps  a  little  longer,  perhaps  a  little  shorter;  that 
she  originally  lived  in  Xo.  53  or  No.  55,  and  afterwards 
moved  into  No.  51,  but  he  did  not  know  when  she  moved  into 
No.  51.  In  order  to  show  that  there  was  an  extinguishment 
of  this  easement,  the  burden  rested  upon  the  plaintiff  to  show 
that  there  had  been  such  an  interruption,  such  a  defiance,  of 
the  rights  of  the  owner  of  the  easement  as  I  have  mentioned, 
and  that  that  continued  for  twenty  years;  that  for  twenty 
years  the  owner  of  No.  53  had  been  deprived,  by  tlie  act  of 
the  owner  of  No.  51,  or  those  representing  him,  from  enjoy- 
ing this  easement,  and  that  has  not  been  shown.  The  case 
presents  a  pure  question  of  law  on  the  admitted  facts,  and  on 
those  facts  1  charge  you  that  the  defendant,  Armm,  who  is 
the  owner  of  Nos.  53  and  55,  holds  that  property  with  the 
right  to  use  this  way  over  No.  51,  and  that,  so  far  as  the 
proofs  go,  nothing  has  occurred  to  determine  that  right  since 
it  was  originally  created  by  Mr.  Beihler  in  1851.  That  being 
so,  the  result  is  that  Mr.  Armm  was  justified,  when  the 
plaintiff  barred  that  gate  against  him,  which  prevented  him 
from  going  through  the  alley,  in  using  such  force  to  remove 
the  barrier  as  the  occasion  required,  and  he  consequently  is 
entitled  to  your  verdict.  Gentlemen  of  the  jury,  you  may 
render  a  verdict  in  favor  of  the  defendant  without  leaving 
your  seats." 

For  the  plaintiff  in  error,  Frank  E.  Bradner. 

For  the  defendant  in  error,  Samuel  W,  Beldon. 

The  opinion  of  the  court  was  delivered  by 

Garbison,  J.  In  addition  to  the  comprehensive  statement 
of  the  ease  made  by  the  trial  court,  two  references  to  the  dia- 
gram may  be  useful.  The  letter  X  marks  the  two-foot  open- 
ing by  which  the  defendant  was  enabled,  upon  leaving  his 
building  by  a  rear  door,  to  pass  on  to  the  right  of  way  claimed 
by  him  over  the  plaintiff's  lot.  The  letter  G  indicates  the 
gate  maintained  by  the  plaintiff  across  the  three-foot  alley. 
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the  breaking  of  which  by  the  defendant  constituted  the  tres- 
pass for  which  the  action  was  brought. 

The  trial  below  resulted  in  the  direction  of  a  verdict  for 
the  defendant,  which  was  excepted  to  and  has  been  assigned 
as  error. 

In  directing  a  verdict,  the  trial  court  avowedly  decided  two 
matters  of  fact  adversely  to  the  plaintiff  in  error,  viz.,  first, 
that  Holzhauer,  a  predecessor  in  the  plaintiff's  chain  of  title, 
had  notice  of  the  fifteen-foot  easement  created  by  the  unre- 
corded deed  of  Beihler  to  Keeple,  and  second,  that  there  had 
been  no  abandonment  of  the  said  easement  by  Beck,  who  was 
a  predecessor  in  the  defendant's  chain  of  title. 

We  think  that  each  of  these  questions  should,  to  say  the 
least,  have  been  submitted  to  the  jury. 

First.  Beihler's  deed  to  Keeple  for  lot  No.  53,  which  cre- 
ated the  easement  in  1851,  was  not  recorded  within  fifteen 
days,  and  not  \intil  after  Beihler^s  subsequent  deed  to  Holz- 
hauer for  lot  No,  51  had  been  recorded,  hence  a  search  made 
by  subsequent  grantees  of  Holzhauer's  title  would  not  have 
disclosed  the  deed  under  which  the  defendant  claims.  There 
being,  therefore,  no  constructive  notice  of  the  easement,  the 
burden  was  upon  the  defendant  to  prove  actual  notice  in  the 
plaintiff  or  those  under  whom  he  claims.  This  the  defendant 
attempted  to  do  as  to  Holzhauer,  but  the  only  testimony  ad- 
duced for  this  purpose  was  that  of  Holzhauer's  son,  who 
remembered  that  when  he  was  a  boy  living  with  his  father  on 
lot  No.  51,  the  occupants  of  lot  No.  53  passed  over  his  father's 
lot  to  reach  the  alley.  This,  however,  was  presumably  while 
the  witness'  father  occupied  lot  No.  51  under  his  deed  from 
Beihler,  for  no  prior  occupancy  is  even  hinted  at,  hanc-e  such 
user,  even  if  established,  did  not  constitute  proof  of  a  notice 
to  Holzhauer  at  a  period  when  it  would  have  been  of  any  avail 
to  charge  his  title.  Moreover,  Holzhauer  and  several  suc- 
cessive grantors  of  lot  No.  51,  when  they  came  to  convey, 
made  no  mention  in  their  deeds  of  the  easement  in  question, 
which  was  not,  in  a  technical  sense,  an  apparent  one.  The 
question  of  actual  notice  was  therefore  one  for  the  jury,  unless 
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indeed  a  directed  verdict  for  the  plaintiff  would  have  been 
proper. 

Second.  With  respect  to  the  fact  of  the  abandonment  of  the 
easement  by  Beck,  we  also  think  that  a  jury  question  was  pre- 
sented by  the  proofs.  The  erection  by  this  grantor  in  the 
defendant's  title  of  a  building  covering  the  entire  easement 
upon  lots  Xos.  53  and  55  was  some  evidence  of  an  abandon- 
ment as  to  lot  No.  51,  especially  in  view  of  the  reciprocal 
character  of  the  original  easement.  It  unquestionably  showed 
an  intention  to  destroy  the  original  easement  to  some  extent — 
to  what  extent  was  for  the  jury. 

For  these  trial  errors  the  judgment  must  be  reversed. 

For  affirmance — Xone. 

For  reversal — The  Chancellor,  Garrison,  Fort,  Hen- 
DRiCKSON,  Pitney,  Swayze,  Reed,  Trenchard,  Bogert, 
Vredenburgh,  Yroom,  Green,  Gray,  Dill,  J.J.     14. 


SPENCER  ALDRICH,  PLAINTIFF  IN  ERROR,  y.  A.  LOUISE 
PECKHAM  AND  RICHARD  T.  PECKHAM,  DEFENDANTS 
IN  ERROR. 

Argued  March  19,  1907— Decided  November  18,  1907. 

1.  It  is  the  right  of  a  party,  upon  the  timely  presentation  of  a  re- 
quest to  charge  that  correctly  embodies  the  law  applicable  to  the 
issues,  to  have  such  request  charged  by  the  trial  court,  and  a 
violation  of  judicial  duty  in  this  respect  is  reversible  error  if 
injury  could  have  resulted  therefrom,  unless  the  matter  of  such 
request  was  correctly  and  substantially  covered  by  the  charge  in 
language  of  the  court's  own  choosing. 

2.  One  of  the  issues  at  the  trial  was  whether  the  plaintiff,  who, 
having  become  the  accommodation  endorser  of  the  note  in  suit, 
paid  full  value  for  it  before  maturity,  was  a  holder  tli^reof  mala 
fide  by  reason  of  matters  contained  in  a  written  agreement  be- 
tween the  maker  and  payee  thereof,  under  the  terms  of  which  the 
note   had    been   given.     The   trial   court   was   requested   by   the 
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plaintiff  to  charge  the  jury  that  any  agreement  or  contract  be- 
tween the  payee  and  maker  in  relation  to  the  note  in  question  of 
which  the  plaintiff  had  no  knowledge  at  the  time  of  endorsement 
could  not  be  taken  into  consideration  by  the  jurj*.  Held,  (1)  that 
this  request  was  a  proper  instruction  to  be  given  to  the  jury ; 
(2)  that  the  matter  of  such  request  was  not  correctly  or  substan- 
tially covered  by  what  the  judge  charged  the  jury  upon  this  issue. 

3.  An  accommodation  endorser  of  a  note  negotiable  upon  its  face  is 
not  legally  chargeable  with  knowledge  of  the  contents  of  a  written 
agreement  touching  such  note  to  which  he  is  a  stranger,  nor  with 
fraud  in  not  reading  such  contract,  unless  the  statements  made  to 
him  at  the  time  when  his  endorsement  was  obtained  or  the  cir- 
cumstances of  the  case  amounted  to  a  notification  to  him  that  the 
transaction  in  which  he  was  about  to  engage  involved  the  duty 
upon  his  part  of  examining  such  agreement. 

4.  The  cases  of  Alexander  v.  Brogley^  34  Vroom  307.  and  Williams 
V.  Leiain,  43  Id.  410.  contrasted,  and  the  principle  illustrated  by 
the  former  case  applied. 

5.  Bad  faith,  not  merely  notice  of  suspicious  circumstances,  is  neces- 
sary to  defeat  recovery  by  the  holder  of  a  negotiable  note  whose 
rights  accrued  before  maturity. 

H.  A  negotiable  note  is  not  invalidated  in  the  hands  of  one  taking  it 
for  value  before  maturity  unless  there  be  actual  fraud  upon  his 
part. 


On  error  to  the  Circuit  Court. 

On  December  30th,  1901,  an  agreement  in  writing  was 
executed  between  C.  Austin  Dall  and  Mrs.  A.  Louise  Peck- 
liam  by  which  Dall  agreed  to  sell  to  Mrs.  Peckham  a  lot  of 
land  in  the  town  of  Montclair,  and  "to  erect  thereon  a  dwell- 
ing-house according  to  plans  to  be  agreed  upon  by  Mrs. 
Peckham,  the  cost  of  which,  including  architect's  fees,  should 
Dot  be  les<5  than  the  sum  of  $5,500  nor  more  than  $6,000,  said 
hout-e  to  be  completed  on  the  1st  day  of  May,  1902.  or  as 
soon  thereafter  as  possible."  For  the  property  as  thus  im- 
proved Mrs.  Peckham  agreed  to  pay  a  sum  equal  to  the  actual 
cost  of  the  house  plus  $1,500,  which  last  sum  was  to  be  paid 
by  giving  to  Dall  a  promissory  note  at  four  months,  to  be 
endorsed  by  the  husband  of  the  maker,  Kichard  T.  Peckham. 
A  mortgage  on  the  said  property  was  also  to  l)e  given  Dall  for 
the  exact  cost  of  the  house.  The  agreement  also  provided  for 
the  gradual  extinguishment  of  the  note  in  installments  upon 
renewals,  Dall  agreeing  to  have  such  note  diseount€-d  at  bank. 
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and  that  he  would  "under  no  circumstances  transfer  the  notes 
to  anyone  except  a  bank  or  banker  for  the  purpose  of  having 
them  discounted."  On  the  day  this  agreement  was  signed  the 
note  for  $1,500  now  in  suit  was  delivered  to  Dall,  signed  by 
A.  Tiouise  Peckham  and  endorsed  by  her  husband.  On  Janu- 
ary 15th,  1902,  or  thereabout,  the  endorsement  of  Spencer 
Aldrich  was  placed  on  this  note,  at  the  request  of  Dall,  who 
i^tated  to  Aldrich  that  the  note  had  been  given  him  in  pay- 
ment for  soma  property  he  had  sold  in  Montclair  to  Mrs. 
Peckham,  and  at  the  same  time  Aldrich  was  shown  the  signa- 
ture of  Mrs.  Peckham  to  a  paper  that  Dall  informed  him  was 
the  contract  for  the  sale  of  the  property.  Aldrich  endorsed 
the  note  without  reading  the  pai)er  or  seeing  any  other  part 
of  it.  The  note  so  endorsed  was  discounted  by  the  Seventh 
National  Bank,  which,  as  Dall  informed  Aldrich,  had  refused 
to  discount  the  paper  without  Aid  rich's  endorsement. 

Two  days  before  the  maturity  of  this  note  Aldrich,  upon 
being  notified  by  Dall  that  neither  he  nor  the  Peckhams  could 
take  care  of  it,  went  to  the  bank  with  Dall,  who  endorsed  and 
delivered  to  the  bank  a  check  for  the  full  amount  of  the  note 
and  interest,  drawn  to  his  order  by  Aldrich,  and  thereupon 
^received  the  note  from  the  bank  and  handed  it  to  Aldrich, 
who  deposited  it  in  his  own  bank  for  collection,  and  who  later, 
upon  the  note  being  protested,  brought  this  action  against  the 
Peckhams  as  prior  endorsers.  During  the  period  between  the 
giving  of  the  note  and  this  transaction  with  the  bank  Mr^?. 
l^eckham  had  not  agreed  to  any  plans  for  the  construction  of 
the  house.  The  cost  of  a  house  to  be  built  upon  the  plans 
furnished  by  the  architect  employed  by  Dall  under  the  con- 
tract was  greater  than  had  been  anticipated  and  more  than 
Mrs.  Peckham  was  willing  to  expend.  After  an  amicable  at- 
tempt to  cut  down  the  cost  of  the  house,  so  as  to  bring  it 
within  the  estimated  price,  it  was  agreed  between  Dall  and 
the  Peckhams  that  there  should  be  a  change  of  architects. 
When  this  was  agreed  to  Dall  claimed  that  Mrs.  Peckham 
should  pay  the  discharged  architect  for  the  services  rendered 
under  the  contract.  This  Mrs.  Peckham  refused  to  do,  and 
as  Dall  also  refused,  the  matter  rested  there,  so  far  as  the 


Digitized  by  VjOOQIC 


714    COURT  OF  ERRORS  AND  APPEALS. 

Aldrich  v.  Peckham.  7j  N,  J.  L. 

testimony  shows.  This  was  the  situation  when  the  note  that 
the  plaintiff  had  endorsed  was  taken  up  by  his  eheck  and  duly 
protested  for  him.  The  action  brought  on  this  note  against 
prior  endorsers  resulted  in  a  verdict  for  the  defendants,  under 
a  charge  of  the  trial  court,  in  which  the  jury  was  instructcnl : 
*'The  plaintiff  is  entitled  to  recover  unless  you  find  that  ho 
had  either  knowledge  of  fraud,  bad  faith  in  the  inception  of 
the  note,  or  knowledge  of  such  circumstances  as  would  lead 
him,  as  an  intelligent  man,  to  infor  that  such  was  tlie  fact. 
If  you  find  that  to  be  the  case,  that  he  had  such  notice  before 
he  parted  with  his  money,  his  title  is  bad  and  he  cannot  re- 
cover. If  you  find  that  he  took  the  note  without  either  actual 
knowledge  or  due  notice  of  any  original  infirmity  in  the  in- 
ception, the  origination,  of  the  note,  then  he  is  entitled  to 
recover  all  that  he  paid,  and  that  is  the  whole  amount,  with 
interest/'  The  plaintiff  below  submitted  to  the  trial  court 
two  requests  to  charge,  which  were  denied,  excepting  as  thus 
charged,  and  bills  of  exceptions  duly  sealed.  These  requests 
were:  First.  "Any  agreement  or  contract  between  C.  A.  Dall 
and  the  defendants  in  relation  to  the  note  in  question,  of 
which  the  plaintiff  had  no  knowledge  at  the  time  of  endorse- 
ment, cannot  be  taken  into  consideration  by  the  jury."  Sec- 
ond, "If  the  plaintiff,  for  value,  and  beforft  maturity  of  said 
note,  became  the  legal  holder  of  same,  he  is  entitled  to  recover 
full  amount  from  the  defendants."  Error  is  assigned  upon 
the  refusal  of  the  court  to  charge  these  requests  severally. 

For  the  plaintiff  in  error,  R,  Arthur  Heller  and  Harry  V, 
Osborne. 

For  the  defendants  in  error,  Hugh  V.  Reed. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  first  request  was  a  proper  instruction, 
and  one  that,  in  view  of  the  admission  in  evidence  of  the 
agreement  between  the  maker  and  the  payee  of  the  note,  was 
essential  to  the  correct  determination  of  the  plaintiff's  rights 
either  as  endorser  of  the  note  or  as  its  holder  before  maturit)'. 
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The  refusal  of  the  trial  court  to  charge  this  request  was  in- 
jurious, and  hence  reversible  error,  unless  the  legal  effect  of 
the  request  was  substantially  and  correctly  covered  by  what 
the  court  said  in  its  charge  to  the  jury.  11  Encycl.  PL  &  Pr. 
214. 

What  the  court  said  to  the  jury  touching  tha  issue  to  which 
this  request  was  pertinent  is  given  in  full  in  the  prefatory 
statement  of  facts. 

That  the  instruction  thus  given  was  not  a  substantial  com- 
pliance with  the  plaintiff's  request  appears  from  the  following 
considerations:  In  the  first  place,  the  charge  makes  no  men- 
tion at  all  of  the  agreement.  It  is,  however,  only  upon  the 
assumption  that  the  plaintiff  was  chargeable  with  knowledge 
of  what  was  in  that  agreement  that  the  question  of  bad  faith 
was  imported  into  the  case.  The  request,  moreover,  dealt 
properly  with  the  legal  effect  of  the  plaintiff's  lack  of  knowl- 
edge of  the  contents  of  the  agreement  at  the  period  of  time 
when  he  endorsed  the  note,  whereas  the  charge  directs  the 
attention  of  the  jury  to  the  plaintiff's  knowledge  or  notice  of 
bad  faith  not  at  such  period  of  time,  but  at  the  inet^ption  of 
the  note. 

The  charge  also  incorrectly  treated  the  plaintiff's  knowl- 
edge of  "such  circumstances  as  would  lead  him,  as  an  intelli- 
gent man,  to  infer"  fraud  as  the  equivalent  of  bad  faith. 
This  instruction  is  not  sanctioned  by  the  rule  laid  down  in 
Hamilton  v.  V ought,  5  Vroom  187,  and  the  many  cases  that 
follow  that  decision;  in  fact,  this  feature  of  the  present 
charge  is  substantially  the  same  as  the  judicial  instruction 
that  was  reprobated  in  the  opinion  referred  to.  The  correct 
rule,  as  tersely  stated  by  Mr.  Justice  Dixon,  in  Bead  v. 
Abbott,  16  Id.  303,  is:  "Bad  faith,  not  merely  notice  of  sus- 
picious circumstances,  is  necessary  to  defeat  recovery."  Lau- 
bach  V.  Pursell,  6  Id.  434 ;  Armour  v.  McMickael,  7  Id.  92 ; 
National  Bank  of  the  Republic  v.  Young,  Receiver,  14  Stew. 
Eq,  531 ;  Fifth  Ward  Savings  Bank  v.  First  National  Bank 
19  Vroom  513;  Hebberd  v.  Southwestern  L.  &  C.  Co.,  10 
Dick.  Ch.  Rep.  18. 

It  should  be  remarked  in  passing  that  at  the  time  the  note 
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in  suit  was  given  the  Negotiable  Instrument  act,  approved  in 
April,  1902,  was  not  in  effect. 

Quite  apart,  however,  from  these  criticisms  the  charge  is, 
in  other  respects,  both  inadequate  as  a  substitute  for  the 
plaintiff's  request  and  erroneous  in  point  of  law.  Bearing  in 
mind  that  the  claim  of  fraud  in  this  case  springs  entirely 
from  the  circumstance  that  the  agreement  between  Dall  and 
Mrs.  Peckham  was  brought  to  the  plaintiff's  attention  when 
ho  endorsed  the  note,  the  only  legal  theory  of  fraud  to  be 
deduced  from  the  general  language  employed  in  the  charge 
is  that  the  plaintiff  either  actually  read  the  agreement,  or  that 
if  he  did  not  he  ought  to  have  done  so,  and  hence,  in  either 
event,  is  to  be  charged  with  so  much  of  its  contents  as  bore 
upon  the  negotiable  qualities  of  the  note  and  upon  the  con- 
sideration upon  which  it  was  given,  and  further,  that  being 
charged  with  this  knowledge,  the  inquiry  which  it  was  the 
plaintiff's  duty  to  institute  would  have  elicited  the  fact  as  to 
the  then  siatvs  of  the  building  operation  between  the  original 
parties  to  the  agreement,  and  that  if  the  plaintiff,  with  the 
knowledge  thus  acquired,  endorsed  the  note,  he  did  so  in  bad 
faith,  which  was  a  fraud  upon  its  maker. 

Not  one  of  the  propositions,  however,  contained  in  this 
theorem  will  stand  the  test  of  examination.  The  testimony 
is  that  the  plaintiff  did  not  read  the  agreement  or  know  what 
it  contained,  hence  if  he  is  to  be  charged  with  such  knowledge, 
it  must  be  l)y  force  of  legal  imputation  resulting  from  the 
fact  that  he  ought  to  have  read  it — that  is,  that  his  failure  to 
read  the  contract  was  evidence  of  fraud.  This  contention 
rests  upon  the  hypothesis  that  it  was  legally  incumbent  upon 
the  plaintiff  to  read  the  agreement.  The  law,  however,  is 
otherwise.  In  the  case  of  Alexander  v.  Brogley,  34  Vroom 
307,  decided  in  this  court,  it  was  held  that  the  signatures  of 
the  defendants,  although  affixed  to  a  written  contract,  did  not 
charge  them  with  knowledge  of  its  contents,  or  even  with 
knowledge  of  the  fact  that  they  were  signing  a  contract,  in 
view  of  the  representations  made  to  them  at  the.  time  their 
signatures  were  obtained.  In  the  later  case  of  Williams  v. 
Leisiii.  43  Id.  410,  in  which  Ihr  d(  frndjint  wn:«  charged  with 
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knowledge  of  the  contents  of  an  agreement  that  he  had  signed, 
Mr.  Justice  Dixon,  who  had  delivered  the  opinion  in  Alex- 
ander V.  Brogley,  points  out  that  the  distinction  between  the 
two  cases  lies  in  the  circumstance  that  in  the  earlier  case  the 
statements  made  to  the  defendants  involved  no  duty  upon 
their  part  to  examine  the  paper  in  question,  whereas  in  the 
latter  case  the  statement  made  to  the  defendant  amounted  to 
a  notification  in  respect  to  the  writing  in  that  cat^e  that  di- 
rectly involved  the  duty  of  examination.  The  principle  eluci- 
dated by  these  cases  applies  to  the  situation  disclosed  by  the 
testimony  in  the  present  case,  since  it  cannot  be  said  that  a 
higher  duty  exists  with  respect  to  a  writing  that  is  at  most 
collateral  than  that  which  exists  with  respect  to  the  document 
fi  person  is  actually  signing.  The  testimony  in  the  present 
case  is  that  when  Dall  requested  the  plaintiff  to  endorse  Mrs. 
Peckham's  note  for  discount  he  stated  to  him  that  he  had 
obtained  the  note  in  payment  for  some  property  in  Montclair 
that  he  had  sold  to  Mrs.  Peckham,  the  maker  of  ihi:  note,  and 
that  in  this  qonnection  he  showed  the  plaintiff  the  {^ignature 
of  Mrs.  Peckham  to  a  paper,  which  he  stated  was  the  contract 
of  sale.  There  being  nothing  in  this  statement  that  notified 
ihe  plaintiff  that  the  paper  contained  any  limitation  upon  the 
negotiable  quality  of  the  note  that  he  was  requested  to  endorse, 
he  was  under  no  duty  to  read  the  contract  or  to  acquaint  him- 
self with  its  contents.  Even  assuming  that  the  plaintiff  was 
negligent  in  not  reading  what  he  was  told  was  the  contract  of 
sale,  such  negligence  would  not  rise  to  the  dignity  of  fraud. 

Even  if  it  be  conceded  that  it  was  the  plaintiff's  duty  to 
read  the  contract  signed  by  Mrs.  Peckham,  or,  to  put  it  more 
strongly  still,  that  in  fact  he  did  read  it,  there  is  nothing  in 
that  contract  that  even  tends  to  impute  fraud  to  him  in  en- 
dorsing the  note  that  had  been  given  to  Dall  under  its  terms. 
The  agreement  expressly  provided  that  the  note,  when  received 
by  Dall,  should  be  discounted  at  a  bank,  the  only  duty  as- 
sumed by  him  being  that  he  would  not  transfer  the  note 
except  for  the  purpose  of  bank  discount.  The  sole  object  of 
ihe  plaintiff's  accommodation  endorsement  of  the  note  was  to 
have  it  discounted  at  a  bank  that  had  agreed  to  discount  the 
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note  if  the  plaintiff  would  endorse  it.  The  endorsement  of 
the  note  was  therefore  not  within  the  restriction  of  the  agree- 
ment, assuming  that  the  negotiability  of  the  note  could  be 
thus  restricted,  but,  on  the  contrtiry,  was  within  the  express 
object  for  which  the  note  was  given. 

If  we  go  even  further,  and  assume  that  the  plaintiff  not 
only  read  the  contract,  but  that  he  also  ascertained  the  pre- 
cise status  of  the  building  operation  contemplated  by  it,  there 
was  nothing  in  that  status  to  render  fraudulent  the  plaintiff's 
endorsement  of  the  note.  Upon  this  hypothesis  the  plaintiff 
would  have  seen  from  the  contract  itself  that  the  considera- 
tion of  the  note  was  the  agreement  of  Dall  to  improve  the 
property  at  the  expense  of  Mrs.  Peckham  and  according  to 
plans  to  be  agreed  upon  by  her.  He  would  have  seen  that  the 
completion  of  such  improvements  was  not  a  condition  prece- 
dent to  the  giving  of  the  note,  and  that  the  time  of  the  com- 
pletion of  such  building  was  not  of  the  essence  of  the  contract, 
but,  on  the  contrary,  that  both  depended  upon  Mrs.  Peckham's 
reaching  an  agreement  as  to  the  plans.  He  would  have  be- 
come informed  that  Mrs.  Peckham,  up  to  that  time,  had  not 
agreed  upon  any  plans  for  the  improvement  of  the  lot  that 
came  within  the  sum  she  was  willing  to  expend  for  that  pur- 
pose, and  that  she  and  Dall  were  then  at  odds  over  the  pay- 
ment of  an  architect's  bill.  All  of  this  simply  left  Ball's 
agreement  to  improve  the  lot  unperformed.  It  was  not,  how- 
ever, Dall's  performance  of  his  agreement  to  improve  the  lot 
that  was  the  consideration  for  the  giving  of  the  note,  but  his 
agreement  to  improve.  For  all  that  appeared  in  the  case,  this 
agreement  was  unaffected  by  the  delay  of  Mrs.  Peckham  in 
reaching  a  conclusion  as  to  the  plans  for  her  house,  or  in  re- 
fusing to  pay  the  bill  of  the  architect. 

Upon  these  several  considerations  our  conclusion  is  that 
the  charge,  which  was  in  the  foregoing  respects  incorrect  and 
erroneous,  was  not  a  substantial  compliance  with  the  plaint- 
iff's proper  request,  and  hence  that  the  refusal  to  charge  such 
request  was  reversible  error. 

The  second  request  of  the  plaintiff,  namely,  *^f  the 
plaintiff,  for  value,  and  before  maturity  of  said  note,  became 
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Ihe  legal  holder  of  same,  he  is  entitled  to  recover  full  amount 
from  the  defendants  herein,"  should  also  have  been  charged. 
It  was  a  correct  statement  of  the  legal  stains  of  the  holder  of 
a  note  before  maturity,  which  the  plaintiff  was,  according  to 
the  undisputed  testimony,  for  when  Dall  received  the  note 
from  the  bank  in  exchange  for  the  check  the  plaintiff  had 
drawn  to  his  order,  and  turned  the  note  over  to  the  plaintiff 
as  part  of  a  single  transaction,  the  only  rational  explanation 
of  such  transaction  is  that  Dall  was  acting  for  the  plaintiff 
in  paying  to  the  bank  the  price  of  the  note  with  the  plaintiff's 
money.  In  such  a  transaction  the  knowledge  possessed  by 
ihe  plaintiff  of  the  agreement  between  the  parties  to  the  note, 
and  the  statvs  of  such  parties  with  respect  to  the  performance 
thereof,  is  an  immaterial  circumstance.  National  Bank  v. 
Hewitt,  30  Vroom  57. 

The  charge  of  the  trial  court,  for  reasons  that  have  already 
been  stated,  did  not  adequately  cover  the  legal  proposition 
correctly  embodied  in  this  request. 

Whether  a  verdict  should  have  been  directed  for  the 
})laintiff  cannot  now  be  definitely  decided,  since  a  motion  for 
.such  direction  was  not  made  at  the  trial. 

The  plaintiff,  upon  the  errors  assigned,  is  entitled  to  a 
venire  de  novo,  and  to  that  end  the  judgment  of  the  Circuit 
(^ourt  is  reversed. 

For  affirmance — Xone. 

For  reversal — The  Chancellor,  Chief  Justick,  Garri- 
son, Hendrickson,  Pitney,  Swayze,  Reed,  Trenchard, 
BooERT,  Yredenburgh,  Green,  Gray,  Dill,  J.J.    13. 
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THE  MAYOR  AND  ALDERMEN  OB^  JERSEY  CITY  ET  AL., 
PROSECUTORS,  DEFENDANTS  IN  ERROR,  v.  THE 
STATE  BOARD  OF  ASSESSORS  AND  LEHIGH  VALLEY 
RAILROAD  COMPANY  OF  NEW  JERSEY,  PLAINTIFFS 
IN  ERROR. 

Argued  March  12,  1907— Decided  July  2,  1907. 

1.  Under  the  act  of  1884  {Pamph.  L.,  p.  142),. as  ameuded  by  the 
act  of  1888  (Pamph,  L.,  p.  269),  four  distinct  elements  enter 
into  the  assessment  of  railroad  property  for  taxation,  namely,  (1) 
main  stem,  which  is  defined  to  be  **the  roadbed,  not  exceeding  one 
hundred  feet  in  width,  with  its  rails  and  sleepers,  depot  build- 
ings used  for  passengers  connected  therewith;"  (2)  other  real 
property;  (3)  tangible  personal  property ;  (4)  franchise.  Each 
of  these  four  subjects  of  taxation  is  inherent  in  the  property 
owned  by  each  railroad  company  organized  under  the  laws  of  this 
state. 

2.  Each  railroad  corporation  owning  and  operating  a  railroad  is 
taxable  under  the  statute,  and  each  of  the  four  classes  of  prop- 
erty required  to  be  ascertained  by  the  boai*d  of  assessors  must  be 
ascertained  as  to  each  railroad,  and  in  default  of  proof  or  other 
facts  changing  the  implication  which  arises  from  the  organization 
of  a  railroad  company,  the  presumption  is  that  the  roadbed,  as 
laid  under  the  route  as  filed,  is  to  be  taxed  as  main  stem  within 
the  statutory  width,  and  this  applies  whether  the  railroad  con- 
ducts a  passenger  or  freight  business,  or  both. 

3.  Merged  corporations,  operated  under  the  corporation  into  which 
they  are  merged,  normally  retain,  for  the  purposes  of  taxation 
under  the  statute,  the  same  features,  with  regard  to  main  stem 
and  other  property  for  taxation,  as  each  of  the  merged  lines  pos- 
sessed at  the  time  of  the  merger. 

4.  A  main  stem  must  always  exist  in  every  incoi*porated  railroad 
company  that  is  operated  for  the  transportation  of  freight  and 
passengers,  or  either,  however  long  or  short  the  railroad  may  be. 

5.  In  order  to  tax  the  property  of  an  incorporated  railroad  company 
within  the  one  hundred  feet  of  its  roadbed  as  property  other  than 
main  stem  it  is  essential  to  show,  affirmatively,  facts  which  estab- 
lish that  it  is  not  being  used  for  the  transportation  of  freight  and 
passengers,  or  either. 


On  error  to  the  Supreme  Court.    Fo;  opinion  of  that  court, 
see  44  Vroom  170. 


Digitized  by  CjOOQIC 


MARCH  TERM,  1907.  .    731 

4o  Vroom.  Jersey  City  v.  State  Board  of  Assessors. 

For  the  plaintiffs  in  error,  Collins  &  Corbxn  and  Robert  H. 
McCarter,  attorney-general. 

For  the  defendants  in  error,  George  L.  Record  and  Robert 
Carey, 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  judgment  of  the  Supreme  Court  sought  to 
be  reviewed  by  the  writ  in  this  case  relates  to  the  finding  of 
that  court  under  the  statute,  as  to  whether  certain  property 
belonging  to,  or  operated  by,  the  defendant,  the  Lehigh  Valley 
Eailroad  Company,  shaH  be  assessed  as  main  stem  under  the 
statute  for  the  taxation  of  railroad  property  or  as  other  real 
estate  under  that  statute.  The  Supreme  Court  determined 
that  the  property  was  not  main  stem,  but  taxable  under  the 
other  clauses  of  the  statute. 

The  property  in  question  was  assessed  by  the  state  board  of 
assessors  as  main-stem  property,  and  the  prosecutors  claim 
that  it  should  be  assessed  as  other  real  estate. 

The  question  before  us  in  effect  is,  What  constitutes  the 
main  stem  of  a  railroad,  and  how  is  that  question  to  be  de- 
termined ? 

The  taxes  here  under  review  were  imposed  in  the  years  1904 
and  1905.  The  map  in  evidence  designates  the  two  tracts  as- 
sessed as  tracts  B  and  C.  The  line  B  was  admittedly  origi- 
nally a  portion  of  the  main  stem  of  the  National  Docks 
Railway  Company,  and  the  line  marked  C  was  originally  a 
portion  of  the  main  stem  of  the  Jersey  City  and  Western  Rail- 
road Company.  These  two  railroads,  together  with  the  Ber- 
gen Xeck  railway,  were  consolidated  in  1891,  and  the  result 
of  the  consolidation  was  that  the  National  Docks  Railway 
Company  had  a  continuous  route  from  the  Pennsylvania  rail-^ 
road  to  Constable  Hook,  and  the  whole  of  this  route  was  ad-^ 
mittedly  assessed  as  main  stem.  The  two  lines  in  question^ 
designated  on  the  map  as  B  and  C,  were  used  exclusively  for 
the  transportation  of  freight  to  and  from  the  docks  of  the 
National  Storage  Company.    No  passengers  were  carried  over 

Vol.  xlv.  46 
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these  lines,  nor  are  there  either  freight  or  passenger  stations 
on  them,  their  length  being  only  about  a  half  mile  each. 

The  National  Storage  Company  and  the  National  Docks 
Railway  Company  are  owned  by  the  Lehigh  Valley  Railroad 
Company,  that  is,  that  company  posesses  all  their  stock,  and 
tliat  company  also  operates  the  National  Docks  railway. 

The  act  for  the  taxation  of  railroad  and  canal  property,  ap- 
proved April  10th,  1884  (Pamph.  L.,  p,  142),  by  the  third 
section  thereof,  provides  that  it  shall  be  the  duty  of  the  board 
of  assessors  created  by  that  act,  on  the  first  Tuesday  in  May 
in  each  year,  to  proceed  "to  ascertain  the  true  value  of  all 
property  used  for  railroad  or  canal  purposes  of  each  railroad 
and  of  each  canal  company  in  this  state,  including  its  fran- 
chise, and  they  shall  in  such  ascertainment  ascertain  sep- 
arately: 1.  The  length  and  value  of  the  main  stem  of  each 
railroad  and  the  waterway  of  each  canal  and  the  length  of 
?uch  main  stem  and  waterway  in  each  taxing  district.  2. 
The  value  of  the  other  real  estate  used  for  railroad  or  canal 
purposes  in  each  taxing  district  in  this  state,  including  the 
roadbed  (other  than  main  stem),  waterways,  reservoirs,  tracks, 
buildings,  water-tanks,  water-works,  riparian  rights,  docks, 
wharves  and  piers,  and  all  other  real  estate,  except  such  lands 
not  used  for  railroad  or  canal  purposes."  The  third  and 
fourth  subdivisions  of  this  section  require  the  valuation  of 
the  tangible  personal  property  and  of  the  franchise. 

The  section  then  defines  main  stem  as  follows :  ^*The  term 
^main  stem'  of  each  railroad  and  of  each  canal  company,  as 
used  in  this  act,  shall  be  held  to  include  the  roadbed,  not  ex- 
ceeding one  hundred  feet  in  width,  with  its  rails  and  sleepers, 
depot  buildings  used  for  passengers  connected  therewith." 

This  act  was  amended  in  1888,  but  this  section,  as  far  as 
<luoted,  was  not  changed,  except  that  th6  word  "separately" 
was  omitted  in  the  act  of  1888.  The  effect  being  to  leave  it 
for  the  board  to  ascertain  the  several  classes  of  property  and 
their  value,  not  requiring  tliat  they  should  separately  so  as- 
certain it.    Pamph,  L,  1888,  p,  269. 

By  the  sixth  section  of  the  act  of  1884  (Pamph.  L,,  p.  145) 
it  was  enacted  as  follows :  ^'That,  whenever  in  any  taxing  dis- 
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trict  there  shall  be  several  branch  lines  of  railroad  belonging 
to,  or  controlled  by,  one  company,  or  operated  under  one  man- 
agement, the  assessors  shall  designate  one  of  said  lines  as 
main  stem,  and  the  value  of  the  others  shall  be  included  in 
the  separate  valuation  provided  for  in  the  second  subdivision 
of  section  3  of  this  bill." 

When  the  original  assessments  were  made  under  the  act 
of  1884,  the  state  board  of  assessors,  in  pursuance  of  the  re- 
quirement of  the  sixth  section,  undertook  to  designate,  and 
did  determine  which  was  main  stem  and  which  were  branch 
lines  in  the  given  case  as  to  the  Central  railroad  and  the 
Philadelphia  and  Heading  railroad,  and  these  railroads  prose- 
cuted a  writ  of  certiorari  to  test  the  constitutionality  of  this 
section  of  the  act,  which  conferred  upon  the  state  board  the 
authority  to  determine  that  main  stem  could  only  apply  to 
such  roads  as  the  state  board  should  designate;  the  conten- 
tion being  that  every  line  of  railway  must  have  a  main  stem. 
Chief  Justice  Beasley,  in  Central  Railroad  Co,  v.  State 
Board  of  Assessors,  20  Vroom  1,  declared  (at  p.  18)  that  this 
section  of  the  statute  was  unconstitutional  in  conferring  upon 
the  board  the  power  to  select  and  to  say  a  route  was  not  main 
stem  simply  because  it  was  the  roadbed  of  a  branch  line. 
"Branch  roads,"  he  said,  "must  be  taxed  according  to  the 
general  mode  defined  in  this  law,  that  is,  each  branch  road 
must  be  assessed  in  part  as  main  stem  and  in  part  as  prop- 
erty used  for  railroad  purposes." 

When  the  legislature  came  to  revise  the  act  of  1884  in  1888, 
they  omitted  this  sixth  section  of  the  act  of  1884  from  the  re- 
vision, and  the  statute  has  remained  from  1888  until  the  time 
of  the  imposition  of  the  tax  here  imder  review  without  change 
in  this  regard,  leaving  only  section  3  of  the  act  of  1884,  as 
amended  by  the  act  of  1888,  as  the  basis  for  the  assessment 
of  the  main  stem  and  other  real  property  of  railroads.  We 
think  that  this  omission  of  the  legislature  was  a  direct  recog- 
nition of  the  opinion  of  the  Supreme  Court  in  Central  Rail- 
road Co,  V.  State  Board  of  Assessors,  supra,  and  we  agree 
with  the  view  expressed  by  Chief  Justice  Beasley  in  that 
case,  wherein  he  declared  that  there  is  no  distinction,  for  the 
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purposes  of  taxation,  between  a  principal,  or  main  line,  and  a 
branch  line,  and  that  each  must  be  assessed  in  part  as  main 
stem  and  in  part  as  other  real  estate  used  for  railroad  pur- 
poses. 

Every  railroad  must  have  a  main  stem.  The  one  hundred 
feet  of  main  stem  of  any  railroad  must,  of  necessity,  be  se- 
lected from  that  part  of  its  right  of  way  or  roadbed,  or  other 
property  upon  which  is  laid,  or  proposed  to  be  laid,  the  tracks 
over  which  its  freight  and  passengers  (if  it  carries  passengers) 
are  transported.  All  tracks  outside  of  the  one  hundred  feet, 
and  the  land  upon  which  they  are  laid,  and  also  tracks  used  ex- 
clusively for  chutes  into  factories,  and  for  yards,  and  the  like, 
or  used  in  the  ordinary  transaction  of  business  for  cars  at  rest, 
are  not  embraced  within  this  definition,  and  could  not  have 
been  intended  to  be  embraced  within  the  term  "main  stem" 
as  used  in  the  statute. 

The  language  of  the  statute  under  consideration,  as  found 
in  the  act  of  1884,  and  as  amended  in  1888,  which  casts  upon 
the  assessors  the  duty  of  taxing  railroads,  declares:  *^hey 
shall  proceed  to  ascertain  the  true  value  of  all  property  used 
for  railroad  or  canal  purposes  of.  each  railroad  and  of  each 
canal  company  of  this  state,"  &c.  And  the  first  subdivision 
declares,  as  we  have  seen,  that  in  ascertaining  the  value  for 
purposes  of  taxation  they  shall  ascertain  "the  length  and  value 
of  the  main  stem  of  each  railroad,"  &c. 

Each  incorporated  railroad  is  a  corporate  entity  having  a 
route,  required  by  statute  to  be  designated  and  filed  {Gen. 
Stat.,  p.  2638),  and  such  route  thus  filed  and  designated,  in 
default  of  other  proof,  should  be  treated  by  the  taxing  au- 
thorities under  this  statute,  to  the  extent  of  one  hundred  feet 
in  width,  as  main  stem. 

Each  railroad  corporation,  owning  and  operating  a  railroad, 
is  taxable  under  the  statute,  and  each  of  the  four  classes  of 
property  required  to  be  ascertained  by  the  board  of  assessors 
must  be  ascertained  as  to  each  railroad,  and,  in  default  of 
other  proof,  or  other  facts,  changing  the  implication  which 
arises  from  the  organization  of  a  railroad  company,  the  pre- 
sumption is  that  the  roadbed,  as  laid  under  the  route  as 
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filed,  is  to  be  taxed  as  main  stem  within  the  statutory  width ; 
and  this  applies  whether  the  railroad  conducts  a  passenger  or 
a  freight  business,  or  both. 

Railroad  corporations  formed  under  the  General  Railroad 
act  are  also  given  the  general  powers  in  the  act  concerning 
corporations.    Gen,  Stat,  p.  2638,  §  1. 

The  General  Railroad  act  distinctly  authorizes  the  organi- 
zation of  corporations  for  the  construction  of  railways  of  two 
classes — those  which  are  less  than  ten  miles  in  length  and 
those  which  are  more.  Oen.  Stat,,  p,  2638,  §  1.  But  each 
class  is  distinctly  a  railroad,  taxable  as  such,  and  taxable  in  the 
manner  provided  by  the  statute  under  consideration,  viz.,  by 
first,  main  stem ;  second,  other  real  property ;  third,  tangible 
personal  property ;  and  fourth,  franchise.  Each  of  these  four 
subject-matters  of  taxation  are  inherent  in  the  property  of 
each  railroad  company  organized  under  the  laws  of  this  state. 

Nor  will  it  matter  that  a  merger  of  several  railroads  thus 
incorporated  has  taken  place  pursuant  to  statute. 

The  authority  to  merge  railroad  corporations  is  conferred 
by  two  acts,  at  least,  the  one  approved  March  7th,  1878 
(Famph,  L,,  p.  58),  and  the  other  approved  April  28th,  1890. 
Pamph,  L„  p.  279. 

The  act  of  1878,  under  given  conditions,  authorizes  rail- 
roads to  absolutely  consolidate  and  merge  their  corporate 
rights,  and,  in  such  an  event,  all  the  property  rights,  fran- 
chises and  privileges  by  law  vested  in  such  corporations  so 
merged  shall  be  transferred  to,  and  vested  in,  the  corporation 
into  which  such  consolidation  and  merger  shall  be  made. 
This  statute  sets  out  the  method  of  the  merger,  and  section  3 
of  it  provides  as  follows:  "That,  upon  the  filing  of  the  said 
certificate  and  copy  of  agreement  in  the  office  of  the  secretaiy 
of  state,  the  said  merger  shall  be  deemed  to  have  taken  place, 
and  the  said  corporations  to  be  one  corporation,  possessing  all 
the  riglits,  privileges  and  franchises  theretofore  vested  in 
either  of  them."  And  it  further  provides  that  "all  rights  of 
way  and  all  other  interests  shall  be  as  efPectively  the  property 
of  said  company  or  corporation  into  which  such  merger  shall 
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have  been  made  as  they  were  of  either  of  the  former  corpora- 
tions/' 

Tlie  act  of  1890  simply  broadened  the  corporations  which 
might  merge,  but  did  not  change  the  effect  of  the  merger  as 
liereinbefore  stated. 

We  think  that  the  line  of  railway  of  merged  corporations, 
operated  by  the  consolidated  corporation,  normally  retains, 
for  the  purposes  of  taxation  under  the  statute,  the  same 
features  with  regard  to  main  stem  and  otlier  property  as  each 
of  the  merged  lines  possessed  at  the  time  of  the  merger.  Of 
course,  if  it  should  appear  that  after  a  merger  any  one  of  the 
merged  lines  of  railroad  previously  existing  ceased  to  be 
operated  for  transportation  of  freight  or  passengers  in  the 
business  of  the  merged  company,  or  otherwise,  and  was  used 
within  the  one  himdred  feet  for  cars  at  rest  only,  then  the 
feature  of  main  stem  might,  and  undoubtedly  would,  be 
eliminated  and  the  property  taxed  as  other  than  main  stem 
under  the  statute.  But  so  long  as  the  road  is  operated  under 
a  merger  agreement,  or  imder  its  original  charter,  as  a  rail- 
road for  the  transportation  of  passengers  and  merchandise, 
or  either,  over  its  entire  length,  as  created  in  its  route  as  filed, 
or  is  operated  on  the  route  as  constructed  or  completed,  it 
must  be  deemed,  under  the  statute,  to  have  a  main  stem  which 
is  to  be  taxable  as  such  in  the  manner  pointed  out  in  the 
statute. 

The  use,  therefore,  of  the  railroad  as  laid  and  operated  may 
become,  and  undoubtedly  is,  material  for  the  determination 
of  the  question  as  to  what  railroad  property  is  to  be  taxed  as 
main  stem,  and  the  only  question  of  fact  upon  that  point 
would  be  whether  the  road  was  used  as  a  road  for  the  trans- 
portation of  freight  or  passengers,  or  both,  over  its  own  length 
alone,  or  over  its  own  length  and  in  connection  with  other 
railroads. 

The  proof  in  the  case  under  review  seems  to  us  to  be  clear 
that  these  lines,  which,  it  is  claimed,  are  not  to  be  taxed  as 
having  a  main  stem,  because  of  their  merger  or  ownership  by 
tlie  Lehigh  Valley  Railroad  Company,  have  not  changed  their 
relations  in  any  way.    They  are  still  operated  as  railroads  for 
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freight  purposes  only,  it  is  true,  but  they  were  organized  for 
freight  roads,  and  tliis  in  itself  is  of  no  concern  upon  the 
question  of  the  main  stem. 

Both  these  lines,  which  it  is  sought  to  tax  only  as  property 
otlier  than  main  stem,  lead  to  terminals  and  are  absolutely 
essential  to  through  freight  reaching  such  terminals. 

This  view  of  the  statute  leads  to  the  conclusion  that  a  main 
stem  must  always  exist  in  every  incorporated  company  having 
a  railroad,  that  is  operated  for  the  transportation  of  freight 
and  passengers,  however  long  or  short  the  railroad  may  he, 
and  that,  in  order  to  tax  the  property  of  an  incorporated  rail- 
road company  within  the  one  hundred  feet  of  its  roadbed  as 
property  other  than  main  stem,  it  is  essential  to  show,  af- 
firmatively, facts  which  establish  that  it  is  not  being  used 
for  the  transportation  of  passengers  and  freight  or  either. 

We  think  that  the  tax  brought  up  in  this  case  was  rightly 
assessed  by  the  state  board  of  assessors  against  the  property 
as  main-stem  property. 

Reaching  this  result  on  the  law  and  facts  of  the  case,  there 
must  be  a  reversal  of  the  Supreme  Court  and  an  affirmance  of 
the  tax  as  laid  by  the  state  board  of  assessors. 

For  affirmance — Xone. 

For  reversal — The  Chancellor,  Chief  Justice,  Fort, 
Hexdrickson,  Pitxey,  Reed,  Trenchard,  Bogert,  Vreden- 
BURGH,  Vroom,  Green,  Gray,  Dill,  J.J.    13. 


HENRY  S.  McCONNELL,  DEFENDANT  IN  ERROR,  v.  ALPHA 
PORTLAND  CEMENT  COMPANY,  PLAINTIFF  IN  ERROR. 

Submitted  March  Term,  1907— Decided  June  17,  1907. 

1.  An  employe  may  not  take  chances  and,  in  case  of  ill  results  fol- 
lowing the  risks  thereby  assumed,  charge  them  to  the  master. 
Such  conduct,  resulting  in  injury,  constitutes  the  assumption  of 
risk  'that  prevents  recovery. 
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A  judge  of  the  Circuit  Court,  specially  appointed,  may  not  sign 
an  order  for  judgment  in  the  Supreme  Court  under  section  210  of 
the  Practice  act.  A  justice  of  the  Supreme  Court  only  may  make 
such  an  order. 


On  error  to  the  Supreme  Court. 

For  the  plaintifE  in  error,  Edward  Ambler  Armstrong. 

For  the  defendant  in  error,  John  W.  Wescott. 

The  opinion  of  the  court  was  delivered  by 

Fort,  J.  The  plaintiff  was  a  servant  of  the  defendant. 
He  was  employed  as  an  oiler,  and  had  been  thus  engaged 
about  three  weeks  at  the  time  of  the  accident.  He  was  with- 
out experience  in  the  business,  and  so  stated  to  the  defendant 
at  the  time  of  his  employment.  He  was  instructed  in  his 
duties  as  an  oiler  by  the  superintendent  and  by  an  employe 
who  had  preceded  him  in  the  position.  He  was  informed  that 
one  of  the  engines  which  he  was  required  to  oil  at  times 
would  become  "stuck  on  centre,"  and  that  when  this  hap- 
pened it  was  necessary  to  start  it  at  once,  because  that  engine 
was  required  to  be  constantly  kept  in  operation  day  and 
night;  otherwise  there  would  be  a  serious  loss  in  working 
the  kiln  which  it  operated.  In  order  to  start  the  engine  when 
it  became  centred,  the  plaintiff  was  told  to  use  a  scantling 
about  eight  feet  in  length,  which  was  provided  by  the  defend- 
ant, and  he  was  instructed  how  to  use  it. 

On  the  19th  of  December,  1898,  the  engine  in  question 
became  centred,  and  one  Cuthbert,  who  was  employed  in 
the  kilnroom,  had  reached  the  engine  before  the  plaintiff,  and 
had  placed  the  scantling  in  position  to  start  the  engine,  and 
had  called  the  plaintiff  to  assist  him  when  he  found  that  he 
alone  was  unable  to  start  it.  Cuthbert  was  pushing  on  the 
scantling,  and  the  plaintiff  came  up  on  the  opposite  side  to 
that  upon  which  Cuthbert  was  and  began  to  pull,  and  the 
moment  they  put  their  joint  force  upon  it,  the  engine  started 
iind  the  scantling  was  necessarily  thrown  in  the  direction  of 
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the  plaintiflE,  and  he  was  struck  in  the  face  and  upon  the  chest 
and  seriously  injured. 

Whether  on  this  state  of  facts  negligence  in  the  defendant 
can  be  predicated  it  is  unnecessary  to  decide.  That  the 
plaintiff,  in  doing  what  he  did,  was,  under  the  proof,  guilty 
of  contributory  negligence  we  have  no  doubt.  His  own  testi- 
mony established  that  he  was  not  very  fully  instructed  as  to 
how  to  use  the  scantling,  or  of  the  probable  effects  of  its  negli- 
gent or  careless  use,  but  he  admits  that  he  was  told  to  "push" 
(m  the  scantling,  when  in  place,  for  the  purpose  of  starting 
the  engine,  and  he  was  cautioned  to  be  careful.  That  he  did 
not  obey  this  instruction  is  clear.  If  he  had  gone  to  the 
scantling  and  pushed,  as  he  was  instructed,  there  would  have 
l>een  no  danger.  This  is  proven  by  the  fact  that  Cuthbert 
was  not  harmed. 

The  plaintiff  stated  that  he  knew  that  there  was  probable 
danger  in  standing  where  he  did  when  he  pulled,  but  he  says 
that  he  thought  he  could  get  out  of  the  way  before  the  scant- 
ling hit  him.  That  is  practically  saying  that  he  took  the 
chances.  Plaintiff's  testimony  as  to  his  knowledge  of  the 
danger,  and  the  way  in  which  the  engine  would  turn  when 
started  by  the  use  of  the  scantling,  is  as  follows: 

*'Q.  Well,  you  knew  in  which  direction  it  was  to  turn  when 
you  saw  Cuthbert  pushing? 

*'A,  I  knew  in  which  direction  we  should  have  pushed  it,  ?o 
1  imagine  it  must  have  gone  that  way. 

"Q.  You  knew  you  were  pushing  it  to  have  it  turn  in  the 
direction  you  were  standing? 

"A.  Yes,  sir. 

"Q.  Did  the  engine  start  unexpectedly  to  you? 

"A,  Yes,  sir. 

'*Q,  You  expected  to  be  able  to  get  out  of  the  way  of  it,  of 
course,  when  you  were  pushing  there,  didn't  you — when  you 
were  pulling? 

"A.  I  certainly  did  expect  to  ^Qi  out  of  the  way. 

"Q,  And  the  sudden  turning  of  it  is  what  surprised  and 
struck  you,  is  it  ? 

"A,  Ye?." 
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This  evidence  shows  clearly  that  the  plaintiff  knew  the 
danger  and  expected  to  avoid  it  by  quick  movement,  and  to 
get  out  of  the  way  when  the  flywheel  should  start.  He  was 
not  quick  enough,  and  it  caught  him. 

An  employe  may  not  take  chances  and,  in  case  of  ill  results 
following  the  risks  thereby  assumed,  charge  them  to  the  mas- 
ter. Such  conduct,  resulting  in  injury,  constitutor  the  as- 
sumption of  risk  that  prevents  recovery.  QUI  v.  National 
Storage  Co.,  41  Vroom  53  (at  p.  5(1) ;  Dwojakowski  v.  Cen- 
tral  Railroad  Co,,  40  Id,  601  (at  /?.  G03) ;  Srhwauewede  v. 
N.  H,  R.  R.  Co,,  38  Id,  449. 

Under  the  facts  proven,  the  defendant  was  entitled  to  the 
nonsuit  asked  for,  and  the  failure  to  grant  it  was  error. 

Another  point  for  the  vacation  of  this  judgment  was  made 
upon  the  record.  The  judgment  entered  in  the  Supreme 
Court  was  entered  upon  the  order  of  the  judge  of  the  Circuit 
Court  upon  notice  under  the  Practice  act.  There  is  no  power 
in  a  circuit  judge  to  make  an  order  for  the  entry  of  a  judg- 
ment in  the  Supreme  Court.  Under  section  210  of  the  Prac- 
tice act  {Pamph,  L.  1903,  p,  592)  a  justice  of  the  Supreme 
Court  may  make  such  order,  but  nothing  in  the  act  confers 
such  power  upon  a  judge  of  the  Circuit  Court. 

The  powers  of  the  judges  of  the  Circuit  Court,  in  relation 
to  the  trial  of  Supreme  Court  issues  and  the  granting  of 
rules  to  show  cause,  and  the  like,  are  entirely  statutory,  and 
no  authority  can  be  found  within  the  statute,  nor  indeed  do 
we  think  it  can  be  conferred  by  statute,  authorizing  a  judge 
of  the  Circuit  Court  to  enter  a  judgment  in  the  Supreme 
Court.    Pamph,  L,  1906,  p,  209. 

There  will  be  a  reversal  in  this  case,  and  a  venire  de  novo 
will  be  awarded. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, Fort,  Hbndrickson,  Pitney,  Swayze,  Beed,  Tr^nch- 
ARD,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray,  Dill, 
J.J.    15. 
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GIUSEPPE  SOZIO  AND  GIOVANNI  GASPARINl,  PLAINT- 
IFFS IN  ERROR,  V.  VINCENZO  GIULIANO,  DEFENDANT 
IN  ERROR. 

Submitted  March  25,  1007— Decided  June  17,  1907. 

Whenever  the  order  of  the  Court  of  Common  Pleas,  in  a  proceeding 
under  the  act  entitled  "An  act  for  the  relief  of  persons  impris- 
oned on  civil  process"  (Oen.  Stat.,  p.  1726),  amounts  to  a  re- 
fusal to  discharge  the  debtor,  by  the  dismissal  of  his  petition  or 
otherwise,  he  must,  "immediately  thereafter,"  surrender  himself 
into  the  custody  of  the  sheriff  or  keeper  of  the  common  jail,  to 
prevent  a  breach  of  the  condition  of  his  bond  given  under  the 
statute.  No  order  of  the  court  remanding  the  defendant  into  su6h 
custody,  and  his  refusal  to  obey  the  same,  is  necessary  to  consti- 
tute such  a  breach. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Jcmies  M.  Tiimhle. 

For  the  defendant  in  error,  Hugh  B.  Reed. 

The  opinion  of  the  coui't  was  delivered  by 

Fort,  J.  The  defendant  was  arrested  in  a  civil  action  for 
fraudulently  contracting  a  debt.  He  petitioned  the  court  for 
the  benefit  of  the  "Act  for  the  relief  of  persons  imprisoned 
on  civil  process"  (Revision),  approved  March  27th,  1874. 
Oen,  Stat,  p,  1726. 

On  this  first  application,  which  was  formal  and  heard  by 
the  court  without  a  jury,  a  discharge  was  refused  and  an  order 
made  remanding  the  defendant.  The  defendant  thereupon 
surrendered  himself  to  the  sheriff. 

After  his  return  to  the  county  jail  he  again  made  applica- 
tion to  the  Court  of  Common  Pleas  for  his  discharge,  and 
gave  the  bond  under  the  act,  which  is  here  in  suit. 

In  this  suit  the  Pleas  held  that  a  second  application  for 
discharge,  under  the  fifteenth  section  of  the  act  above  cited, 
could  not  be  made  in  a  case  where  the  first  application  had 


Digitized  by  VjOOQIC 


732    COUBT  OF  ERBORS  AND  APPEALS. 

Sosio  V.  Giuliano.  74  ^-  «/•  ^• 

been  heard  by  the  court,  without  a  jury,  and  that  application 
refused.  On  review,  this  ruling  of  the  Common  Pleas  was 
reversed  by  the  Supreme  Court.  Sozio  v.  Essex  Pleas,  ante 
p.  63. 

^  The  order  of  the  Common  Pleas  on  the  second  application, 
after  reciting  the  facts,  was  "that  the  said  application  of  the 
said  Giuseppe  Sozio  for  hearing  on  his  said  petition  be  dis- 
missed." 

We  think  this  order  was  a  determination  by  that  court  of 
this  proceeding,  and  was  a  refusal  to  discharge  the  petitioner 
thereon. 

The  condition  of  the  bond  given  on  the  second  application, 
being  the  bond  in  suit,  was  this: 

"Now,  therefore,  if  the  said  Giuseppe  Sozio  shall  appear 
bc'fore  the  next  Court  of  Common  Pleas,  to  be  holdcn  in  the 
county  aforesaid,  and  petition  said  court  for  the  benefit  of  the 
insolvent  laws  of  this  state,  and  shall  in  all  things  comply 
with  the  requirements  of  the  said  insolvent  laws,  and  shall 
appear  in  person  at  every  subsequent  court  until  he  shall  be 
duly  discharged  as  an  insolvent  debtor,  and  if  refused  a  dis- 
charge, surrender  himself  immediately  thereafter  to  the 
sheriff  or  keeper  of  the  jail  of  said  county,  there  to  remain 
until  discharged  by  due  course  of  law,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  force." 

This  condition  is  in  the  language  of  the  statute.  Gen. 
Stat,,  p.  1727,  §  2. 

It  was  not  disputed  at  the  trial  that  the  defendant,  after 
the  order  of  the  Pleas  dismissing  his  petition,  did  not,  imme- 
diately thereafter,  nor  at  any  time  thence  hitherto,  .surrender 
himself  to  the  sheriff  or  keeper  of  the  jail  of  the  county  of 
Essex,  as  required  by  the  condition  of  his  bond. 

The  contention  is  that  there  was  no  order  remanding  the 
defendant  after  the  Common  Pleas  dismissed  his  second  peti- 
tion. 

It  is  a  sufficient  answer  to  this  suggestion  to  point  out  the 
fact  that  to  forfeit  the  bond  no  such  order  is  required  by  its 
condition,  nor  by  any  provision  of  the  statute. 
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The  proceeding  under  the  act  in  question  for  relief  of  per- 
sons imprisoned  on  civil  process  is  a  voluntary  one,  and  if  a 
person  applying  under  it  give  bond  and  be  discharged  from 
custody,  and  his  petition  to  be  discharged  from  the  debt  on 
assignment  of  all  his  property  is  denied,  there  is  no  need  for 
an  order  remanding  him.  He  need  not  be  remanded.  It  is 
for  him  to  elect  to  surrender  after  such  refusal,  or  to  pay  the 
debt,  or  leave  it  to  the  creditor  to  prosecute  his  action  on  the 
bond  to  recover  the  debt  because  of  his  failure  or  refusal  to  so 
surrender.  Whenever,  therefore,  the  order  of  the  court 
amounts  to  a  refusal  to  discharge,  by  the  dismissal  of  his  peti- 
tion or  otherwise,  the  debtor  must  "immediately  thereafter" 
surrender  himself  into  the  custody  of  the  sheriff  or  keeper  of 
the  common  jail. 

That  was  the  condition  of  the  bond  sued  upon  in  this  case, 
and  the  statute  says:  "In  case  of  the  forfeiture  of  the  said 
bond  by  breach  of  any  condition  therein,  the  plaintiff,  his 
executors  or  administrators,  may  bring  an  action  thereon,  and 
recover  the  debt,  damages  and  costs  due  from  the  person  or 
persons  so  arrested."    Oen.  Stat.,  p.  1727,  §  2. 

The  court  refused  to  nonsuit  or  to  direct  for  the  defendant, 
and  directed  a  verdict  for  the  plaintiff  for  the  debt  proven. 
In  all  this  the  court  was  right. 

The  judgment  of  the  Supreme  Court  is  affirmed. 

For  affirmance — The  Chancellor,  Garrison,  Fort,  Hen- 
DRiCKSON,  Pitney,  Sway;ZE,  Reed,  Trenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.     14. 


For  reversal — None. 
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PATRICK  KELLY,  DEFENDANT  IN  ERROR,  v.  JERSEY  CITY 
WATER-SUPPLY  COMPANY,  PLAINTIFF  IN  ERROR. 

Ai«Hed  March  26,  1907— Decided  June  17,  1907. 

The  plaintiff  was  employed  by  a  water-supply  company  as  timekeeper 
of  the  men  employed  in  the  erectiML  of  a  reservoir  dam  at  its 
water  works.  He  was  employed  by  C,  a  stockholder  and  director 
of  the  company,  at  $100  per  month.  When  he  W(an  the  work, 
which  continued  over  two  years,  he  found  his  name  ent«r«d  upon 
the  payroll  at  $75  per  month.  He  received  his  wages  at  the  hitter 
rate,  under  protest  to  the  bookkeeper,  and  upon  being  advised  to 
do  so  by  C,  who  promised  that  the  balance  would  be  paid  plaintift 
at  the  end  of  the  work.  After  the  completion  of  the  work  the 
defendant  refused  to  pay  the  balance  of  the  wages  demanded,  and 
suit  was  brought  for  its  recovery.  At  the  trial  motions  to  non- 
suit and  direct  a  verdict  were  made  on  the  ground  that  C.  was 
without  authority  to  make  the  contract  for  the  company,  and  on 
the  further  ground  of  acquiescence.  The  evidence  showed  that 
C.  was  general  manager  of  the  company  in  the  erection  of  the 
dam,  and  was  permitted  to  employ  the  help  necessary  and  to  fix 
the  wages,  but  if  a  question  was  raised  as  to  the  rate  of  wages, 
the  executive  committee,  of  which  C.  was  one,  must  approve. 
This  limitation  of  authority,  however,  was  not  known  to  plaintift. 
The  motions  were  denied  by  the  trial  judge.  On  review  it  was 
held  that  C.  was  acting  as  general  agent  in  the  employment  of 
men  at  the  works,  and  that  the  agency  to  employ  carried  with  it 
the  necessary  and  usual  counterpart  of  a  hiring,  which  is  to  em- 
ploy and  pay  or  fix  a  price ;  that  the  receipt  of  the  reduced  wages 
under  protest  was  not  such  an  acquiescence  as  to  work  an  abroga- 
tion of  the  contract,  and  that  the  refusal  to  nonsuit  or  direct  a 
verdict  was  right. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  William  D,  Edwards  and  Edwin 
F.  Smith. 

For  the  defendant  in  error,  McDermott  &  Enright 

The  opinion  of  the  court  was  delivered  by 
Hendkickson,  J.     This  writ  brings  up  for  review  a  judg- 
ment entered  upon  a  verdict  returned  at  the  Morris  Circuit. 
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The  plaintiff,  Patrick  Kelly,  sues  to  recover  a  balance  claimed 
to  be  due  for  wages  as  a  timekeeper  for  the  defendant  com- 
pany while  in  its  service  at  Boonton  for  a  period  of  over  two 
years,  commencing  September  24th,  1899,  while  erecting  its 
reservoir  dam  there.  He  was  employed,  as  he  testified,  by  one 
Nicholas  K.  Connolly,  who  was  largely  interested  in  the  de- 
fendant company,  and  was  one  of  its  directors,  at  the  stipu- 
lated price  of  $100  per  month.  After  entering  the  service  he 
found  he  was  entered  upon  the  payroll  at  the  rate  of  $75  per 
month.  He  protested  to  the  bookkeeper  who  had  charge  of 
the  payroll  when  he  saw  this,  and  was  advised  by  him  to 
accept  that  until  Mr.  Connolly,  who  was  ill,  should  come  out 
of  the  hospital  at  New  York;  that  about  two  months  later 
he  saw  Mr.  Connolly  and  reported  the  situation  to  him,  who 
repeated  that  the  contract  of  hiring  was  at  $100  a  month,  but 
as  they  had  got  things  mixed  so,  he  said  he  advised .  plaintiflf 
to  accept  the  amount  on  the  payroll,  saying  that  at  the  com- 
pletion of  the  work  they  would  pay  him  the  same  as  they  did 
in  Philadelphia,  where  plaintiff  had  been  working  for  Con- 
nolly, when  he  was  hired,  which  was  at  the  rate  of  $100  per 
month.  The  plaintiff  thereupon  continued  in  the  company^s 
rmploy  until  the  completion  of  the  work  and  received  wages 
each  month  at  the  rate  stated  in  the  payroll.  The  work  was 
not  completed  until  the  fall  of  1904,  but  in  the  meantime,  in 
February,  1901,  Mr.  Connolly  died.  Plaintiff  in  September, 
1904,  demanded  a  settlement  for  balance  claimed  to  be  due 
under  the  contract,  and  payment  being  refused,  this  action 
was  brought.  At  the  trial  the  jury  returned  a  verdict  for  the 
plaintiff  of  $718.25.  A  motion  was  made  to  nonsuit  at  the 
close  of  plaintiff's  evidence,  and  also  to  direct  a  verdict  for 
the  defendant  when  both  sides  had  rested,  which  were  refused, 
and  exceptions  to  the  rulings  were  duly  taken  and  allowed, 
iind  error  has  been  assigned  thereon.  The  ground  of  the  mo- 
tion.s  mainly  insisted  upon  here  was  that  no  authority  was 
^hown  in  Mr.  Connolly  to  make  such  a  contract  for  the  com- 
])any;  that  if  he  had  authority  to  employ  men,  he  had  no 
power  to  ^x  the  wages  without  the  sanction  of  the  executive 
committee ;  that  he  was  a  special  agent  only,  and  that  plaintiff 
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was  therefore  bound  to  ascertain  the  extent  of  his  i>ower  as 
such,  and  if  he  dealt  with  the  agent  without  such  inquiry,  it 
was  at  his  own  risk. 

It  may  be  necessary,  in  determining  the  validity  of  this  ex- 
ception, to  briefly  refer  to  other  facts  in  evidence,  in  addition 
to  those  already  stated.  There  was  evidence,  which  was  with- 
out contradiction,  that  Mr.  Connolly  was  general  manager  of 
the  company  in  the  work  at  the  dam  and  in  the  stone  quarry 
nearby,  which  was  worked  in  connection  therewith ;  that  Con- 
nolly was  actually  in  charge  of  the  work  at  the  dam  until  his 
death,  except  when  he  was  ill ;  that  he  employed  other  men 
for  the  company  upon  the  work.  Defendant's  witness,  Mr. 
Kennedy,  a  director,  testified  that  the  ejigineer's  general  office 
staff  (in  which  the  plaintiff  was  included)  were  employed  by 
Mr.  Connolly  and  himself;  that  "the  men  who  performed  the 
work  were  oftentimes  employed  by  Mr.  Connolly,  or  by  any 
foreman  or  superintendent  who  had  jurisdiction."  He  testi- 
fied further,  "he  had  power  to  fix  salaries,  he  thought,  and 
]ifr.  Connolly  had,  also,"  and  that  "whenever  there  was  a 
question  raised,  the  executive  committee  approved  it."  He 
further  testified  that  Connolly  was  in  charge  of  the  physical 
work  there,  and  that  lots  of  men  were  employed  there  that  he, 
witness,  did  not  know  about.  There  was  no  testimony,  how- 
ever, to  show  that  the  plaintiff  had  any  knowledge  or  informa- 
tion that  there  was  any  limitation  upon  the  authority  of 
Connolly  to  fix  the  wages  of  the  men  employed  at  the  time  of 
the  contract  or  during  plaintiff's  service.  Therefore,  such 
limitation,  if  it  existed,  would  not  bind  plaintiff.  2  Pars. 
Cont.  57.  Nor  does  it  appear  that  plaintiff  was  in  any  way 
connected  with  the  defendant  corporation  so  as  to  be  charged 
with  knowledge  of  the  actual  powers  of  Mr.  Connolly  as 
manager.  We  think  it  apparent,  from  the  evidence,  that  so 
far  as  the  plaintiff  or  the  public  were  concerned,  Connolly 
was  acting,  at  the  time  he  made  this  contract,  not  as  special 
agent,  but  as  general  agent  of  the  company  in  the  work  at 
Boonton  and  in  the  employment  of  men  upon  the  work,  in- 
cluding the  plaintiff.  At  any  rate,  in  so  doing  he  was  acting 
within  the  apparent  authority  of  the  company  as  defined  in 
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Fifth  Ward  Savings  Bank  v.  First  National  Bank,  19  Vroom 
513,  527.  And  was  it  within  the  general  scope  of  the  agency 
to  employ,  to  fix  with  the  employe  the  rate  of  wages?  We 
think  it  was.  The  law  is  that  a  contract  of  hiring  and  service 
comprehends  not  only  an  engagement  to  serve  upon  the  one 
part,  but  upon  the  other  an  engagement  to  employ  and  pay. 
)t  Pars.  Cont.  44.  It  is  a  settled  principle,  also,  that  "where 
an  agent  is  employed  to  transact  some  specific  business,  and 
only  that,  yet  he  binds  his  principal  by  such  subordinate  acts 
a$  are  necessary  to,  or  are  usually  properly  done  in  connection 
with,  the  principal  act,  or  to  carry  the  same  into  effect."  1  Id, 
57.  We  think,  therefore,  that  the  ground  alleged  was  insufii- 
cient  to  justify  a  nonsuit  or  a  direction  for  the  defendant, 
and  that  the  motions  to  do  so  were  properly  refused.  Nor  do 
we  think  the  ground  of  acquiescence  by  plaintiff,  by  his  re- 
ceipt of  the  $75  per  month  on  paydays,  sufiicient  to  justify 
the  court  in  granting  a  nonsuit  or  directing  a  verdict.  The 
plaintiff,  received  these  payments  only  under  protest  to  the 
bookkeeper  in  charge  of  the  payroll,  and  after  assurance  by 
Connolly  that  the  balance  would  be  paid  at  the  close  of  the 
work. 

Nor  do  we  think  there  was  error  in  that  part  of  the  charge 
which  reads:  "Mr.  Connolly,  as  the  evidence  shows,  was  in 
charge  of  the  employing  of  workmen  at  or  near  Boonton  for 
this  company,  and  if  he  did  employ  this  plaintiff  under  a  con- 
tract of  this  character,  the  court  charges  that  he  had  power 
to  do  so,  and  that  from  its  acceptance  of  the  plaintiff's  services 
the  defendant  is  estopped  from  denying  Mr.  Connolly's  au- 
thority.'^ We  think  this  was  justified  upon  the  principles 
already  stated  above.  Our  conclusion  is,  therefore,  that  the 
judgment  below  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
RJSON,  Fort,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.    15. 

For  reversal — None. 

Vol.  xlv.  47 
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THE  ERIE  RAILROAD  AND  THE  PATERSON  AND  RAMAPO 
RAILROAD  COMPANY  v.  THE  MAYOR  AND  ALDERMEN 
OF  THE  CITY  OF  PATERSON. 

Argued  March  6,  1907— Decided  November  18,  1907. 

On  certiorari^  brought  to  review  an  ordinance  laying  out  a  city  street 
across  the  right  of  way  of  a  railroad,  it  appeared  that,  according 
to  the  terms  of  the  charter  of  the  city,  the  membership  of  the 
board  of  aldermen,  which  was  the  governing  board,  changed  on 
January  Ist  of  each  year,  one-half  of  the  members  going  out  by 
expiration  of  term  and  newly-elected  members  taking  their  places'; 
that  every  ordinance  must  be  read  three  times  before  Anal  passage, 
and  not  more  than  twice  at  any  one  meeting,  and  must  be  passed 
by  a  majority  of  all  the  members.  It  further  appeared  that  the 
ordinance  in  question  was  read  twice  and  ordered  to  a  third  read- 
ing before  the  board  organized,  January  1st,  1904,  but  was  not 
finally  passed  by  the  board  until  after  its  reorganization  on  Janu- 
ary 1st,  1904,  a  new  election  having  intervened,  involving  a  change 
in  the  membership.  It  was  held  that  the  ordinance  fell  with  the 
expiration  of  the  board  of  1903,  as  then  organized,  and  that  its 
attempted  enactment  later  by  the  succeeding  board  was  invalid. 


On  error  to  the  Supreme  Court,  whose  opinion  is  found  in 
43  Vroom  112.  • 

For  the  plaintiff  in  error,  Edward  F.  Merrey. 

For  the  defendants  in  error,  Collins  &  Corhin. 

The  opinion  of  the  court  was  delivered  by 

Hendrickson,  J.  This  writ  brings  up  for  review  a  judg- 
ment of  the  Supreme  Court  in  a  certiorari  proceeding  setting 
aside  as  invalid  an  ordinance  of  the  city  of  Paterson  which 
had  for  its  object  the  laying  out  and  opening  of  Sixth  avenue 
across  the  right  of  way  of  defendants  in  error.  The  reason 
upon  which  the  Supreme  Court  acted  in  reaching  this  result 
was  that  the  proposed  street  crossed  the  tracks  of  the  prose- 
cutors' railways  used  as  a  freight  yard  at  grade,  and  thereby 
deprived  the  companies  of  its  beneficial  use  and  compelled 
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them  to  transfer  their  business  to  another  locality  without 
legislative  authority.  The  opinion  of  the  court  may  be  found 
in  43  Vroom  112.  We  think  the  ordinance  was  properly  set 
aside,  but  because  of  the  view  we  have  taken  as  to  another 
reason  alleged  by  the  prosecutors,  we  have  not  found  it  neces- 
sary to  determine  whether  it  should  be  set  aside  upon  the 
ground  which  the  Supreme  Court  adopted  as  the  basis  of  its 
judgment,  and  upon  that  point  we  express  no  opinion. 

The  reason  alluded  to  upon  which  we  think  the  reversal 
should  be  sustained  is  this:  That  the  ordinance  in  question 
was  introduced  in  the  board  of  aldermen  in  the  year  1903, 
and  passed  its  two  preliminary  readings  by  the  board  of  that 
year,  but  was  not  passed  and  finally  adopted  by  that  board  as 
then  organized,  but  by  the  board  of  aldermen  which  was 
organized  on  January  1st,  1904,  the  prosecutors'  contention 
being  that  the  newly-organized  board  had  no  power  to  take 
up  and  adopt  an  ordinance  which  had  been  left  unacted  upon 
by  a  preceding  board. 

This  was  an  ordinance  to  lay  out  and  open  a  street  in  said 
city  across  the  railroad  right  of  way  of  the  defendants  in 
error  under  the  charter  of  the  city.  Pamph,  L,  1871,  p,  848. 
The  charter  vests  the  legislative  power  of  the  corporation  "in 
a  board  of  aldermen,  composed  of  two  aldermen  from  each 
ward,  divided  into  classes  as  heretofore"  {Id,,  p,  816,  §  21), 
and  provides  that  every  legislative  act  of  the  board  shall  be 
by  ordinance  passed  by  the  majority  of  all  its  members,  and 
further  provides  that  "every  ordinance  shall  be  read  three 
times  before  its  final  passage,  and  not  more  than  twice  at  any 
one  meeting  of  the  board."  Id,,  p.  817,  §  24.  At  an  annual 
election  held  on  the  second  Monday  in  April,  among  the 
oflBcers  to  be  elected  it  is  prescribed  in  the  charter  that  "in 
and  for  each  of  the  wards  in  said  city"  there  should  be  chosen 
one  alderman,  who  should  hold  his  office  for  the  term  of  two 
years  (Id,,  p.  811,  §  3),  the  effect  being  that  one-half  of  the 
board  would  go  out  each  year  by  expiration  of  term,,  giving 
place  to  the  new  members  elected  from  the  different  wards. 
There  is  a  further  provision  that  the  annual  meeting  of  the 
board  should  be  held  at  two  o'clock  in  the  afternoon,  on  the 
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third  Monday  in  April  in  each  year,  when  the  board  should 
proceed  to  elect  by  a  majority  vote  one  of  the  members 
thereof  president,  who  should  appoint  all  standing  com- 
mittees of  the  board,  subject  to  its  approval. 

The  question  here  raised  is  one  of  legislative  construction. 
It  should  be  stated  that,  pursuant  to  the  provisions  of  an  act 
approved  February  28th,  1901  {Paraph,  L„  p.  43),  the  elec- 
tion for  aldermen  in  Paterson  thereafter  occurred  at  the  gen- 
eral election  in  November  of  each  year,  and  the  term  of  oflBce 
of  aldermen  began  on  January  1st  following.  The  question 
is,  Was  it  the  legislative  intent  that  the  board  should  be  con- 
tinuous in  character  for  strictly  legislative  purposes,  so  that 
the  newly-organized  board  could  take  up,  as  in  this  case,  an 
unfinished  act  of  legislation  of  the  preceding  board  and  finally 
adopt  it?  We  think  not.  The  restrictive  words  requiring 
each  ordinance  to  be  read  three  times  before  final  passage  are 
against  such  a  construction.  These  same  words  appear  in  our 
own  and  other  state  constitutions  as  a  restriction  upon  legis- 
lation. Their  recognized  purpose  is  to  cause  legislators  to 
j^roceed  in  their  action  with  caution  and  deliberation.  Cooley 
Const.  Lim.  {5th  ed.)  168.  It  will  be  perceived  that  this 
salutary  purpose  might  be  largely  thwarted  by  such  a  con- 
struction where,  as  in  this  case,  the  charter  provides  for  a 
possible  change  in  the  personnel  of  one-half  of  the  members 
of  the  board  each  year.  It  must  also  be  observed  that  such 
restrictions  are  mandatory  and  their  observance  essential  to 
valid  legislation.  1  Dill.  Mun.  Corp,  309;  Cooley  Comt. 
Lim.  168,  *140,  and  note.  We  think,  also,  that  the  proviso 
for  the  annual  meeting  of  the  board  for  organization,  appoint- 
ment of  committees,  &c.,  is  a  further  indication  that  the 
legislative  year  of  the  board  began  and  terminated  at  the  date 
of  such  annual  meeting.  And  regard  may  be  had,  we  think, 
in  seeking  the  legislative  intent,  to  the  fact  that  in  our  state 
legislature,  from  which  this  charter  emanated,  the  method  of 
legislation  which  there  prevails  is  such  that  every  bill  not 
finally  passed  into  a  law  before  that  period  falls  with  the 
expiration  of  the  legislative  year.  In  State  v.  Rogers,  27 
Vroom  480,  it  was  held  that  the  senate,  which  each  year  or- 
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ganizes  with  two-thirds  of  the  body  holding  over  and  one- 
third  thereof  newly  elected,  was  no  more  a  continuous  body 
than  was  the  assembly.  See  opinion  of  Chief  Justice  Beasley, 
Id,,  p.  626. 

This  view  is  further  reinforced  by  the  decision  of  this  court 
in  the  recent  case  of  Gulnac  v.  Freeholders  of  Bergen,  ante 
p.  543.  It  was  held  in  that  case  that  a  resolution  of  the 
board  adopted  at  their  last  meeting  in  December,  1905,  could 
not  be  rescinded  by  the  succeeding  board,  which  organized  on 
January  1st,  1906,  after  an  election  had  intervened  involving 
a  change  in  the  membership.  It  was  said  by  Mr.  Justice 
Swayze,  in  delivering  the  opinion :  "Although  only  a  portion 
of  the  board  of  freeholders  goes  out  of  office  each  year,  the 
body  itself  is  not  a  continuous  body."  The  same  principle 
was  involved  in  the  case  of  Bownes  v.  Meehan,  16  Vroom  189, 
in  the  Supreme  Court,  Chief  Justice  Beasley  delivering  the 
opinion,  where  it  was  held  that  "an  outgoing  board  of  chosen 
freeholders  cannot  fill  an  office  that  will  not  become  vacant 
during  the  term  of  their  own  official  life." 

It  is  contended  on  the  part  of  the  city  that  this  view  should 
not  prevail,  on  the  ground  that  the  board  of  aldermen  are  a 
continuous  body,  and  that  the  changes  in  the  individuals  who 
compose  it  have  no  effect  upon  it  as  an  entity,  nor  to  change 
its  purpose,  that  of  acting  as  an  agent  of  the  municipality  it 
represents ;  that  the  whole  act,  from  its  inception  to  its  com- 
pletion, would  be  an  act  of  the  city  of  Paterson,  and  counsel 
has  cited  in  that  behalf  1  Dill.  Mun.' Corp.  (Uh  ed.)  341,  If 
259.  But  we  do  not  find  by  reference  that  Judge  Dillon  goes 
further  than  to  say  "the  council  is  a  body  which  is  constantly 
changing.  It  is  simply  the  agent  of  the  corporation,  and  that 
authorized  acts  done  by  the  council  are  not  their  acts,  but  acts 
of  the  corporation."  This  proposition  will  not  be  disputed, 
and  it  does  not  help,  we  think,  counsel's  contention  that  this 
ordinance  is  a  valid  act.  As  we  have  already  shown,  it  was 
not  an  act  authorized  under  the  charter.  We  are  not  dealing 
with  the  question  whether  it  would  be  within  the  power  of 
the  board  of  aldermen,  notwithstanding  the  election  had  in- 
tervened, to  do  certain  administrative  acts  in  carrying  into 
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effect  street  improvements  authorized  by  the  charter  and  by 
an  ordinance  duly  enacted.  That  question  seems  to  have  been 
answered  in  the  aflirmative  by  the  Supreme  Court  in  Booth 
V.  Bayonne,  27  Vroom  268.  That  question  is  not  now  before 
us,  and  it  is  therefore  unnecessary  that  we  should  express  any 
opinion  thereon.  Counsel  has  further  cited,  in  support  of  the 
view  that  the  ordinance  was  legally  enacted  by  the  newly- 
organized  board,  the  case  of  McOraw  v.  Whitson,  69  Iowa 
348.  The  syllabus  reads :  "Where  the  law  required  the  read- 
ing of  the  ordinance  on  three  different  days,  the  fact  that  the 
third  reading  was  after  the  annual  election  and  entrance  upon 
office  of  a  new  mayor  and  four  new  councilmen  was  held  to 
be  a  sufficient  compliance  with  it."  The  case  seems  to  be  in 
point,  but  the  opinion  is  not  supported  by  the  citation  of 
authorities,  and  appears  to  express  only  the  view  of  the  judges 
as  to  the  legislative  intent  in  that  particular  case.  We  find 
ourselves  unable  to  agree  with  the  reasoning  of  the  opinion 
reaching  the  result  stated.  Our  conclusion  is  that  the  judg- 
ment below  must  be  affirmed. 

For  affinnance — The  Chancellor,  Chief  Justice,  Gar- 
RisoN,  Hendrickson,  Pitney,  Reed,  Trenchard,  Booert, 
Vroom,  Green,  Gray,  Dill,  J.J.    12. 

For  reversal — None. 


BERGEN  AND  DUNDEE  RAILROAD  COMPANY,  PLAINTIFF 
IN  ERROR.  V.  STATE  BOARD  OF  ASSESSORS  AND  J. 
WILLARD  morgan,  comptroller.  DEFENDANTS  IN 
ERROR. 

Argued  April  8,  1907— Decided  June  17,  1907. 

1.  Chapter  91  of  the  laws  of  1905.  being  a  supplement  to  the  act 
for  the  taxation  of  railroad  and  canal  property,  and  known  as  the 
Duffield  act   (Pamph.  L,  1905,  p.  189),  is  not  In  conflict  with 
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article  4,  section  7,  paragraph  12  of  the  constitution  of  this 
state,  which  provides  that  "property  shall  be  assessetl  for  taxes 
under  general  laws  and  by  uniform  rules  according  to  its  true 
value." 
2.  The  so-called  Duffield  act  {Pamph.  L.  1905,  p.  189)  doos  not  con- 
flict with  article  14  of  the  amendments  to  the  federal  constitu- 
tion, which  provides  that  no  state  shall  "deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction .  the  equal  protection  of  the 
laws." 


On  error  to  the  Supreme  Court. 

For  the  plaintiflE  in  error,  Collins  <&  Corhin  and  George 
Holmes, 

For  the  defendants  in  error,  Robert  H,  McCarter,  attorney- 
general,  Bennet  Van  Syckel  and  John  R,  Hardin, 

The  opinion  of  the  court  was  delivered  by 

Pitney^  J.  The  state  board  of  assessors  having  in  the  year 
1905  valued  and  assessed  the  property  of  the  Bergen  and  Dun- 
dee Railroad  Company,  consisting  of  land  other  than  main 
stem  and  conmionly  called  second-class  railroad  property,  sit- 
uate in  the  taxing  district  of  the  city  of  Passaic,  imposed 
thereon  a  tax  at  the  local  rate  ($2.92  per  $100)  pursuant  to 
the  provisions  of  chapter  91  of  the  lawp  of  1905,  being  a 
supplement  to  the  act  for  the  taxation  of  railroad  and  canal 
property  and  known  as  the  Duffield  act.  Pamph.  L,  1905,  p, 
189.  The  company  prosecuted  a  writ  of  certiorari  to  review 
this  tax,  on  the  ground  that  the  Duffield  act  is  unconstitu- 
tional. The  Supreme  Court  affirmed  the  tax  on  the  authority 
of  the  opinion  of  Chief  Justice  Gummere  in  Central  Railroad 
Co,  V.  State  Board  of  Assessors,  ante  p,  1,  To  review  the 
judgment  of  the  Supreme  Court  the  present  writ  of  error  was 
sued  out. 

It  is  insisted  that  the  Duffield  act  violates  article  4, 
section  7,  paragraph  12  of  the  constitution  of  this  state, 
which  provides  that  "property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules  according  to  its 
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true  value.^'  It  is  also  argued  that  it  offends  against 
article  14  .of  the  amendments  to  the  federal  constitution, 
which  provides  that  no  state  shall  "deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

The  DuflBeld  act  is  a  supplement  to  the  act  of  1888  (Pamph. 
L,,  p,  269;  Gen.  StaL,  p.  3324),  which  took  the  place  of  the 
act  of  1884.    Pamph.  L.,  p.  142;  Sup.  Rev.  1886,  p.  1002. 

The  act  of  1884  provided  that  all  the  property  of  any  rail- 
road or  canal  company  not  used  for  railroad  or  canal  purposes 
should  be  assessed  and  taxed  by  the  same  assessors,  and  in 
the  same  manner,  and  at  the  same  rate  as  the  taxable  property 
of  other  owners  in  the  same  taxing  district;  that  all  other 
property  of  any  railroad  or  canal  company  should  be  assessed 
and  taxed  under  this  act;  and  that  the  tax  imposed  by  this 
act  should  be  in  lieu  of  all  other  taxation  upon  the  property 
subject  to  taxation  under  the  provisions  of  this  act.  It  pro- 
vided that  the  state  board  of  assessors  should  annually  ascer- 
tain the  true  value  of  all  property  used  for  railroad  or  canal 
purposes  of  each  railroad  and  canal  company  in  this  state, 
including  its  franchises,  and  should  in  such  ascertainment 
separately  ascertain  (1)  the  length  and  value  of  the  main 
stem  of  each  railroad  and  of  the  waterway  of  each  canal,  and 
the  length  thereof  in  each  taxing  district  ("main  stem"  being 
declared  to  include  the  roadbed,  not  exceeding  one  hundred 
feet  in  width,  with  rails  and  sleepers  and  passenger  depot 
buildings;  and  "waterway"  to  include  the  towing  path  and 
berme  bank)  ;  (2)  the  value  of  other  real  estate  used  for  rail- 
road or  canal  purposes  in  each  taxing  district;  (3)  the  value 
of  all  tangible  personal  property  of  each  railroad  and  of  each 
canal  company;   (4)  the  value  of  the  franchise. 

Upon  the  entire  assessed  valuation  of  each  company  as  thus 
ascertained  the  company  was  required  to  pay  to  the  state  for 
state  purposes  a  tax  of  one-half  of  one  per  centum  annually, 
and  also  to  pay  a  tax  at  the  local  rate  (as  fixed  and  assessed 
for  county  and  municipal  purposes  upon  other  property  in 
each  taxing  district)  upon  the  valuation  of  its  property  in  the 
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several  taxing  districts  used  for  railroad  purposes  other  than 
main  stem  and  waterways ;  but  the  last-mentioned  rate  was  in 
no  ease  to  exceed  one  per  centum  of  the  valuation  of  such 
property.  The  sum  of  these  was  to  constitute  the  tax  to  be 
paid  by  each  company.  The  general  tax  of  one-half  of  one 
per  centum  was  to  be  applied  to  the  uses  of  the  state,  and  the 
amount  received  for  tax  upon  the  property  separately  assessed 
in  the  different  taxing  districts  ("second-class"  railroad  and 
canal  property)  was  appropriated  to  the  various  taxing  dis- 
tricts, giving  to  each  district  the  amount  derived  from  the 
property  of  each  company  therein. 

The  scheme  of  taxation  thus  established  was  upheld  as 
constitutional  by  this  court  in  State  Board  of  Assessors  v. 
Central  Railroad  Co.,  19  Vroom  146. 

The  act  of  1888  preserved  the  general  scheme  of  the  act  of 
1884,  eliminating,  however,  certain  features  which  had  been 
held  unconstitutional  in  Central  Railroad  Co.  v.  State  Board 
of  Assessors,  20  Vroom  1,  and  Williams  v.  Bettle,  22  Id.  512. 

The  allotment  of  the  separate  tax  upon  second-class  prop- 
erty to  Ihe  several  taxing  districts  was  provided  for  by  sec- 
tion 11  of  this  act  (Pamph.  L.  1888,  p.  276),  which  was 
amended  by  a  later  act  of  the  same  year  (Pamph.  L.  1888,  p. 
376;  Oen.  Stat.,  p.  3333,  pi.  242)  in  a  respect  not  now  ma- 
terial. 

By  Pamph.  L.  1897,  p.  147,  and  Pamph.  L.  1898,  p.  59,  the 
law  was  amended  so  as  to  give  to  the  several  taxing  districts 
the  total  amount  of  tax  derived  from  second-class  property. 

The  Duffield  act  (Pamph.  L.  1905,  p.  189)  further  changes 
the  law  with  respect  to  the  taxation  of  second-class  property, 
and  with  respect  to  this  alone. 

Its  first  section  provides  for  returns  to  be  made  annually  to 
the  state  board  of  assessors  by  the  several  companies,  showing 
the  details  of  the  second-class  property  in  each  taxing  dis- 
trict. 

The  second,  third  and  fourth  sections  of  the  act  are  as 
follows : 

"2.  On  or  before  the  first  day  in  August  in  each  year  the 
state  board  of  assessors  shall  ascertain  and  certify  the  value 
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of  the  property  described  in  the  foregoing  section  (this  refers 
to  the  so-called  second-class  railroad  and  canal  property)  to 
the  local  taxing  authorities  in  the  several  taxing  districts  in 
which  the  same  is  respectively  situated;  provided,  that  the 
right  of  hearing  as  now  prescribed  by  law  shall  be  in  nowise 
restricted  or  abridged. 

"3.  The  value  of  such  property  so  certified  shall  be  included 
in  the  amount  of  the  ratables  to  be  taxed  in  the  several  tax- 
ing districts,  and  the  necessar}'  tax  rate  for  such  district  shall 
be  ascertained  by  the  local  taxing  authorities  and  certified  to 
the  state  board  of  assessors  on  or  before  the  first  day  of  Oc- 
tober in  each  year,  whereupon  the  state  board  of  assessors 
shall  include  in  the  taxes  to  be  assessed  by  it,  under  the  pro- 
visions of  the  act  to  which  this  is  a  supplement,  the  prop- 
erty described  in  the  first  section  hereof  at  the  rate  in  each 
taxing  district  that  is  so  as  aforesaid  certified  to  it  by  the 
local  taxing  authorities,  and  said  property  shall  not  be  subject 
to  any  other  tax;  provided,  that  if  the  local  taxing  authori- 
ties of  any  taxing  district  shall  fail  to  certify  to  said  state 
board  of  assessors  within  the  time  prescribed  by  this  act  the 
local  rate  of  tax  as  fixed,  it  shall  be  the  duty  of  said  board  to 
allot  to  the  taxing  district  so  in  default  an  apportionment  of 
tax  at  a  rate  not  exceeding  one  per  centum  upon  the  class  of 
property  described  in  the  first  section  hereof. 

"4.  The  state  board  of  assessors  shall,  as  at  present  provided 
by  law,  certify  and  repoi*t  to  the  comptroller  of  the  state  the 
assessed  valuation  and  tax  levied  upon  the  property  of  each 
railroad  and  canal  company  in  the  state,  and  of  the  separate 
valuation  of  the  property  of  such  companies  in  each  taxing  dis- 
trict, separately  valued  and  assessed  \mder  provisions  of  sub- 
division two  (2)  of  section  three  (3)  of  the  act  to  which  this 
act  is  a  further  supplement,  and  the  entire  amount  of  tax  de- 
rived from  the  assessment  of  this  latter  class  of  property  shall 
be  allotted  to  and  paid  over  to  the  local  taxing  districts  through 
which  said  railroads  or  canals  run,  giving  to  each  such  district 
the  total  amount  of  tax  that  may  be  so  derived  from  such 
property  of  each  railroad  or  canal  company  therein.^' 

As  we  read  this  act,  its  purpose  is  plain.    The  second-class 
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railroad  and  canal  property  in  each  taxing  district  is  first  to 
be  valued  by  the  state  board  of  assessors.  In  order  to  aid  them 
in  making  this  valuation  returns  are  to  be  made  by  each  com- 
pany. The  state  board  is  then  to  certify  to  the  local  taxing 
authorities  in  each  of  the  several  taxing  districts  the  valuation 
of  the  second-class  property  therein  situate,  to  the  end  that 
such  valuation  may  be  added  to  the  other  taxable  ratables  and 
that  the  local  authorities  may  thus  ascertain  the  necessary  tax 
rate  for  such  district.  This  local  rate  is  then  to  be  certified 
by  the  local  authorities  to  the  state  board,  and  a  tax  at  that 
rate  is  to  be  imposed  by  the  state  board  upon  the  second-class 
property.  This  tax  (together  with  the  tax  on  main  stem, 
franchise  and  equipmejit  provided  for  by  the  act  of  1888)  is 
then  to  be  collected  by  the  comptroller,  and  the  tax  on  second- 
class  property  is  to  be  allotted  to  and  paid  over  to  the  local 
taxing  districts.  The  main  purpose  of  the  act  is  to  subject 
second-class  railroad  and  canal  property  to  taxation  for  local 
purposes  at  local  rates  without  limiting  this  tax  to  one  per  cen- 
tum, as  formerly,  and  to  do  away  with  the  former  tax  of  one- 
half  of  one  per  centum  upon  second-class  property,  originally 
imposed  for  state  purposes  and  afterwards  allotted  to  the 
several  taxing  districts  by  the  act  of  1897.  Another  noticeable 
point  is,  that  while  under  the  former  act  the  local  rate  was 
determined  by  the  other  property  in  the  taxing  district  ( WiU 
liams  V.  Bettle,  22  Vroom  512,  515),  under  this  act  the 
second-class  railroad  and  canal  property  is  to  be  taken  into 
account  in  fixing  the  local  rate. 

It  is  argued  that  the  proviso  in  section  3  of  the  Duffield 
act  gives  to  the  state  board  of  assessors  the  power  to  impose  an 
arbitrary  rate  upon  second-class  railroad  and  canal  property 
in  those  taxing  districts  whose  local  authorities  make  default 
in  their  duty  of  certifying  the  local  rate  to  the  state  board, 
and  that  this  renders  the  operation  of  the  act  non-uniform 
whenever  and  wherever  the  local  authorities  fail  in  the  per- 
formance of  this  duty.  We  think  this  argument  rests  upon 
a  misinterpretation  of  the  letter  and  spirit  of  the  act.  The 
general  purpose,  clearly  apparent,  is  to  subject  second-class 
property  to  the  local  tax  rate.    As  a  means  to  this  end,  the 
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local  rate  is  to  be  certified  by  the  local  taxing  authorities  to 
the  state  board.  But  these  means  are  not  essential  to  the  end. 
The  local  tax  rate  may  be  ascertained  by  the  state  board  from 
other  public  sources  of  information;  or,  if  need  be,  a  certifi- 
cation may  be  required  by  mnndamus.  The  proviso  of  section 
3  is  intended  merely  to  impose  a  penalty  upon  the  local  taxing 
district  whose  officials  may  be  negligent.  It  limits  the  amount 
of  tax  to  be  allotted  to  that  taxing  district,  but  does  not  either 
increase  or  decrease  the  amount  of  tax  that  is  to  be  levied 
upon  the  company.  It  is  true  that  section  4  goes  on  to  pro- 
vide that  the  entire  amount  of  tax  derived  from  the  assess- 
ment of  second-class  property  is  to  be  allotted  to  and  paid  over 
to  the  local  taxing  district.  This  is  intended  to  provide  for 
the  disposition  of  the  money  under  the  normal  operation  of 
the.  act,  and  is  subject  to  the  operation  of  the  proviso  in  sec- 
tion 3,  which  has  effect  in  the  event  that  the  local  taxing 
authorities  fail  to  promptly  certify  the  local  rate  to  the  state 
board. 

It  will  be  observed  that  we  construe  the  act  precisely  as  if 
the  proviso  were  appended  to  section  4  instead  of  to  section  3. 

In  our  opinion  its  letter,  as  well  as  its  spirit,  requires  this 
construction.  Ordinarily,  a  proviso  is  intended  to  impose  a 
qualification  or  condition  upon  that  which  precedes  it.  But 
the  language  of  this  proviso  shows  that  it  cannot  perform  this 
function.  Its  design,  plainly  expressed,  is  to  modify  not  the 
tax  that  is  to  be  imposed  but  the  allotment  or  apportionment 
of  tax  to  any  taxing  district  whose  local  authorities  may  fail 
to  promptly  perform  their  duty.  But  allotment  is  not  pro- 
vided for  by  anything  that  precedes  the  proviso;  it  is  dealt 
with  by  the  next  section  that  follows.  It  is  to  the  latter  sec- 
tion, therefore,  that  the  proviso  necessarily  pertains. 

Did  we  not  adopt  this  reading,  the  only  alternative  is  that 
section  4  repeals  in  toio  the  proviso  in  section  3.  If  the  lan- 
guage of  section  4,  which  provides  for  the  allotment  of  the 
^^entire  amount"  of  the  tax  upon  second-class  property  to  the 
local  taxing  districts,  "giving  to  each  such  district  the  total 
amount  of  tax  that  may  be  so  derived  from  such  property  of 
each  railroad  or  canal  company  therein,"  is  to  be  read  in  an 
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unqualified  sense,  applying  as  well  where  the  local  taxing 
authorities  have  failed  to  certify  the  lo«al  rate  to  the  state 
board  in  due  season  as  where  this  duty  has  been  promptly 
performed,  tt^en  the  whole  foirce  and  effect  of  the  proviso  in 
section  3  is  wiped  out. 

We  prefer  to  construe  section  4  as  modified  by  the  proviso 
in  section  3.  But  in  any  event  the  proviso  has  no  effect  upon 
the  amount  of  tax  that  is  to  be  levied  and  collected. 

In  other  respects  it  seems  to  us  that  the  arguments  adduced 
in  the  effort  to  show  the  Duffield  act  unconstitutional  are  dis- 
posed of  by  the  decision  of  this  court  in  19  Vroom  146. 

The  subdivision  of  property  used  for  railroad  purposes  into 
two  sorts,  one  called  main  stem  and  the  other  called  second- 
class  propert}',  equally  existed  in  the  original  act  of  1884. 
'''%ii^  miposition  of  different  rates  of  tax  and  taxes  for  dif- 
ferent purposes  upon  the  two  classes  of  property  likewise 
obtained  in  the  original  act.  By  that  act,  as  by  the  Duffield 
act,  second-class  property  was  subjected  to  the  local  rate  for 
local  purposes,  the  only  differences  being  those  already  pointed 
out,  viz.,  that  in  the  act  of  1884  there  was  a  limitation  of  one 
per  centum  upon  the  tax  that  was  to  be  imposed  on  this  ac- 
count, while  the  Duffield  act  is  without  this  limitation ;  under 
the  former  act  the  local  rate  was  determined  by  the  other 
property  in  the  taxing  district,  while  by  the  Duffield  act  the 
second-class  railroad  and  canal  property  is  to  be  taken  into 
.  account  in  determining  the  local  rate ;  and  under  the  former 
act  there  was  a  tax  of  one-half  of  one  per  centum  upon  second- 
class  property  for  state  purposes,  which  is  now  omitted. 

The  decision  in  19  Vroom  not  only  vindicated  the  classi- 
fication of  property  according  to  its  use  for  purposes  of  tax- 
ation, and  tlie  separate  treatment  of  railroad  and  canal  prop- 
erty as  a  class  set  apart  by  characteristics  that  substantially 
distinguish  it  from  other  taxable  property,  but  that  decision 
also  sustained  an  act  whose  details  were  not  essentially  dif- 
ferent from  those  of  the  act  now  under  criticism. 

It  is  argued  that  the  Duffield  act  introduces  into  the  tax 
system  certain  diversities  as  between  different  properties  in 
the  same  taxing  district  that  are  listed  in  the  general  aggre- 
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gate  for  the  purpose  of  fixing  the  local  mte  «kd  charged  with 
the  resulting  rate  of  tax ;  and  this,  on  the  ground  thai  tkwre 
are  two  sets  of  valuations,  one  fixed  by  the  state  board  and 
the  other  by  the  local  assessor,  different  kinds  of  return  re- 
quired from  the  taxpayer,  different  penalties  for  non-return, 
different  dates  for  valuation,  different  modes  of  review,  dif- 
ferent modes  of  enforcement  and  different  rates  of  interest 
upon  arrears.  But  similar  infirmities  (if  they  were  such)  in- 
hered in  the  original  act  of  1884.  Indeed,  if  the  constitutional 
requirement  of  uniform  rules  necessitates  an  identity  of  pro- 
cedure in  such  details  as  these,  it  would  have  subverted  the 
entire  scheme  of  the  acts  of  1884  and  1888. 

The  creation  of  different  agencies  for  the  valuation  of  prop- 
erty and  the  assessment  of  taxes  was  recognized  as  valid  in  the 
former  decision.  Chief  Justice  Beasley  so  recognized  it  in 
delivering  the  opinion  of  the  Supreme  Court.  19  Vroom,  at 
p.  8.  The  details  of  the  machinery  of  the  act,  such  as  the 
taxpayer's  return,  penalties  for  non-return,  dates  for  valua- 
tion, modes  of  review  and  enforcement,  and  the  like,  were  not 
much  discussed  in  the  opinions  delivered  in  this  court.  But 
they  are  plainly  covered  by  the  decision.  The  following  ex- 
tracts will  show  that  the  points  now  controverted  were  not 
overlooked. 

Mr.  Justice  Parker  said  (19  Vroom,  at  p.  296)  :  "I  agree 
with  the  Supreme  Court  in  that  part  of  the  opinion  which 
holds  the  act  of  1884  not  invalid  because  it  directs  that  the 
valuation  and  assessment  shall  be  made  by  a  board  of  assessors 
specially  appointed  for  the  purpose.  It  matters  not  what  the 
machinery  set  in  motion  by  the  legislature  to  execute  a  tax 
law  may  be  so  long  as  the  principle  lying  at  the  root  is  not 
antagonistic  to  the  constitution.''  And  (at  p.  297) :  "All  taxes 
are,  in  one  sense,  state  taxes.  They  are  assessed  and  raised 
under  different  laws  enacted  by  the  legislature  of  the  state,  and 
forming  one  general  scheme  of  taxation,  designed  to  bring  all 
the  property  in  the  state  (liable  to  tax)  under  general  laws  and 
uniform  rules  according  to  its  true  value.  Different  agencies 
are  employed  to  assess  and  collect,  and  the  sums  raised  are  ap- 
plied to  various  public  purposes.    But  this  does  not  vitiate  the 
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system  of  taxation,  nor  render  invalid  any  one  of  the  acts 
which,  with  others,  constitute  the  system,  if  the  constitutional 
prohibition  be  not  violated.*'  And  (at  p,  298) :  "So  long  as 
the  legislative  branch  of  the  government  conforms  to  the  con- 
stitution, it  is  supreme  on  the  subject  of  taxation.  It  has  the 
power  and  the  right  to  enact  that  local  officers  in  each  taxing 
district  shall  assess  and  collect  for  their  respective  districts  the 
county,  township  and  city  taxes,  and  distribute  the  money 
without  its  passing  through  the  state  treasury;  or  to  enact 
that  a  state  board  sliall  assess  and  collect  all  taxes  and  bring 
all  the  money  into  the  treasury,  in  part  to  be  distributed  by 
the  state  among  the  municipalities ;  or  to  provide  for  a  state 
board  to  assess  and  collect  one  portion  of  the  tax  and  local 
boards  the  residue."  And  (at  p.  304) :  "The  uniformity  of 
rules  in  taxation  which  the  constitution  requires  is  that  uni- 
formity which  operates  on  the  whole  of  a  class.  A  tax  upon 
property  of  railway  corporations  should  be  governed  by  uni- 
form rules  as  to  the  property  of  all  such  companies  used  for 
railroad  purposes.  The  act  of  1884,  now  under  examination, 
is  within  this  rule." 

Mr.  Justice  Reed  said  (19  Vroom,  at  p,  322) :  "Must  prop- 
erty be  taxed  at  a  uniform  rate  by  reason  of  the  requirement 
that  property  shall  be  taxed  by  uniform  rules  as  well  as  by 
general  laws?  The  constitution  does  not  require  that  prop- 
erty shall  be  taxed  by  a  single  rule,  but  by  uniform  rules. 
If  we  assent  to  the  proposition  that  property  may  be  ranged 
into  classes  for  any  purpose  of  taxation,  and  also  to  the  propo- 
sition that  a  law  which  includes  all  of  a  class  is  a  general  law, 
I  am  unable  to  perceive  how  a  rule  that  also  applies  to  a  class 
lacks  uniformity  of  operation.  Judicial  sentiment  has  been 
in  favor  of  the  view  that  the  constitutional  amendment  was 
not  intended  to  affect  mere  methods  of  procedure  in  levying 
or  collecting  taxes,  but  was  designed  to  fix  the  rules  by  which 
the  burden  of  taxation  was  to  be  distributed." 

And  Mr.  Justice  Depue  (afterwards  Chief  Justice),  in  his 
dissenting  opinion,  said  (19  Vroom,  at  p.  337)  :  "The  consti- 
tutional provision  does  not  touch  the  machinery  by  which 
taxes  shall  be  assessed  or  collected.    Every  system  of  taxation 
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consists  of  two  parts — the  one  relating  to  the  assessment  (the 
designation  of  the  persons  or  things  which  shall  be  the  subject 
of  taxation,  and  the  apportionment  of  taxation  among  such 
persons  or  things  in  the  ratio  prescribed  by  law) ;  the  other 
the  collection  of  taxes  by  the  enforced  payment  thereof.  The 
constitutional  provision  in  question  relates  only  to  the  assess- 
ment of  taxes,  and  in  that  respect  concerns  only  such  equali- 
zation of  the  burden  of  taxation  as  would  result  from  the 
designation  of  the  property  which  shall  be  the  subject  of  taxa- 
tion, and  the  apportionment  of  the  taxes  thereon,  under  gen- 
eral laws  and  by  uniform  rules  according  to  its  true  value. 
The  mere  machinery  by  which  taxes  shall  be  assessed  or  col- 
lected is  left  in  legislative  discretion." 

It  tlms  appearing  that  the  Duifield  act  is  not  in  conflict  with 
our  constitutional  provision  that  "property  shall  be  assessed 
for  taxes  under  general  laws  and  by  uniform  rules  according 
to  its  true  value,''  and  there  being  no  pretence  nor  ground 
for  pretence,  that  it  operates  to  deprive  any  person  of  prop- 
erty without  *^due  process  of  law,"  it  results  as  a  consequence 
that  it  does  not  deny  to  the  taxpayer  "the  equal  protection 
of  the  laws"  that  is  guaranteed  by  the  fourteenth  amend- 
ment. Kentucky  Railroad  Tax  Cases,  115  U.  8.  321,  337, 
338 ;  Pittsburgh,  &c,.  Railway  Co.  v.  Backus,  154  Id,  421, 427 ; 
^Yinona  and  St.  Peter  Land  Co.  v.  Minnesota,  159  Id.  526, 
538 :   Weyerha/ueser  v.  Minnesota,  176  Id.  550,  557. 

We  hold,  therefore,  that  the  act  does  not  conflict  with  either 
of  the  constitutional  provisions  in  question. 

The  judgment  under  review  should  be  affirmed. 

For  affirmance — The  Chancellor,  Garrison,  Fort,.  Hex- 
DRicKsoN,  Pitney,  Swayze,  Reed,  Trenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    14. 

For  reversal — None. 
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THE  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY  ET  AL., 
PLAINTIFFS  IN  ERROR,  v.  THE  BOARD  OF  EQUALIZA- 
TION OF  TAXES  OF  NEW  JERSEY  AND  THE  CENTRAL 
RAILROAD  COMPANY  OF  NEW  JERSEY,  DEFENDANTS 
IN  ERROR. 

Argued  March  13,  1907— Decided  June  17,  1907. 

1.  Section  6  of  chapter  67  of  the  laws  of  1901,  entitled  "An  act  to 
abolish  the  state  board  of  taxation,  and  to  create  in  lieu  thereof 
a  board  for  equalization,  revision,  review  and  enforcement  of  tax 
assessments"  (Pamph.  L.  1905,  p.  126),  authorizes  the  state 
board  of  equalization,  **after  due  investigation,"  to  increase  the 
assessment  made  upon  any  property  that  has  been  assessed  at  less 
than  its  true  value,  and  for  this  purpose,  if  necessary,  to  direct 
a  reassessment  of  such  property,  to  be  made  by  an  assessor  or 
other  taxing  oflScer,  or  by  some  other  person  appointed  by  the 

.  board.  Held,  that  the  new  assessment,  whether  made  by  the 
board,  or  by  a  taxing  officer  or  some  other  person,  is  intended 
merely  for  the  purpose  of  carrying  into  effect  a  determination 
previously  reached  by  the  board,  after  due  investigation,  that  the 
property  in  question  has  been  assessed  at  too  low  a  valuation,  and 
that  the  owner  of  the  property  is  entitled  to  notice  of  the  investi- 
gation. 

2.  Section  6  of  chapter  67  of  the  laws  of  1905  {Pamph.  L.,  p.  126) 
authorizes  the  state  board  of  equalization  to  establish  rules,  ac- 
cording to  which  the  reassessment  of  property  thereby  authorized 
is  to  be  made.  Held,  that  a  rule  prescribing  notice  to  the  prop- 
erty owner  after  the  making  of  the  reassessment,  and  giving  to 
him  an  opportunity  to  make  objection  to  the  new  assessment,  does 
not  take  the  place  of  the  notice  to  which  the  property  owner  is 
entitled  before  the  state  board  determines  the  question  whether 
the  property  in  question  has  been  assessed  at  too  low  a  valuation. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  J.  MerriU  Lane,  George  L. 
Record  and  Robert  Carey. 

For  the  defendants  in  error,  George  Holmes,  William  H. 
Corbin  and  William  D.  Edwards, 
Vol.  xlv.  48 
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The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  writ  of  error  brings  under  review  a  judg- 
ment of  the  Supreme  Court  affirming  a  judgment  of  the  state 
board  of  equalization  of  taxes,  rendered  January  15th,  1907, 
whereby  it  was  ordered  that  the  board  of  tax  commissioners 
of  Jersey  City  make  a  reassessment  of  all  real  estate  assessed, 
or  subject  to  assessment,  in  that  city  for  the  year  1906,  ac- 
cording to  certain  rules  prescribed  by  the  state  board,  and 
included  in  its  judgment. 

The  judgment  of  the  state  board  followed  upon  the  hearing 
of  a  petition  or  complaint  presented  to  it  by  the  Central 
Railroad  Company  of  New  Jersey  on  October  lOlh,  1906, 
wherein  it  was  averred  that  the  assessment  of  all  property  in 
Jersey  City  for  the  year  1906,  as  fixed  by  the  local  taxing 
officers  and  as  confirmed  by  the  county  board  of  taxation,  was 
unlawful,  unequal  and  unjust  in  certain  particulars. 

Previous  to  the  filing  of  this  petition  the  Jersey  City  tax 
commissioners  had  made  out  their  tax  duplicates  for  the  year, 
and  these  had  been  revised  on  September  18th  by  the  county 
board  of  taxation,  as  provided  by  chapter  120  of  the  laws  of 
1906  (Pamph.  L,,  p.  210),  and  on  October  1st  corrections 
were  ordered  to  be  made  and  the.  assessors  ordered  to  enter 
the  valuations  in  their  duplicates.  On  November  12th  the 
county  board  of  taxation  commenced  publication  in  the  news- 
papers of  the  notice  of  the  hearing  of  appeals.  On  November 
I^Oth  the  county  board  caused  the  completed  duplicates  to  be 
certified  and  delivered  to  the  collector  of  Jersey  City. 

Of  the  hearing  before  the  state  board  upon  the  petition 
above  mentioned  no  citation  or  notice  was  given  to  property 
owners  or  others,  except  that  the  mayor  and  aldermen  of 
Jersey  City,  the  city  board  of  tax  commissioners  and  the 
Hudson  county  board  of  taxation  were  notified  to  appear,  and 
did  appear.  The  Central  Railroad  Company  also  appeared. 
The  state  board  proceeded  to  hear  the  evidence  and  arguments 
of  the  respective  parties  appearing. 

The  findings  and  judgment  of  the  state  board  were  as  fol- 
lows :  "We  do  find  that  the  real  estate  assessed  by  the  board 
of  tax  commissioners  of  Jersey  City  for  the  year  1906  was 
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not  properly  listed  as  required  by  law,  and  was  not  assessed 
at  its  full  and  fair  value  as  required  by  law,  but  was  assessed 
at  a  rate  lower  than  is  consistent  with  the  purpose  of  securing 
uniform  and  true  valuation  for  the  purpose  of  taxation  in 
the  larger  part,  and  that  great  inequalities  of  valuations  and 
lack  of  uniformity  exist,  so  that  there  is  not  a  uniform  and 
true  valuation  of  such  property  for  the  purpose  of  taxation. 
This  board  being  unable,  from  the  evidence  before  it,  to  find 
and  determine  the  true  value  of  such  J)roperty,  and  being  of 
the  opinion'  that  justice  can  be  done  only  by  ordering-  a  re- 
assessment of  such  property  according  to  the  rules  hereinafter 
established,  it  is  therefore  ordered,  adjudged  and  decreed  th$it 
the  board  of  tax  commissioners  of  Jersey  City  make  a  reas- 
sessment of  all  real  estate  assessed,  or  subject  to  assessment, 
by  them  for  the  year  1906  according  to  the  rules  which  this 
board  has  herein  established,  which  assessment,  when  made 
and  affirmed  by  this  board,  shall  be  the  assessment  of  such 
property  for  the  year  190G." 

This  judgment  was  reviewed  by  the  Supreme  Court  on 
certiorari,  and  was  thereupon  affirmed.  The  prosecutors  in 
certiorari  (now  plaintiffs  in  error)  include  the  municipal  au- 
thorities and  board  of  tax  commissioners  of  the  city,  and 
various  landowners  whose  interests  would  be  affected  by  the 
proposed  reassessment. 

The  principal  question  presented  by  the  present  writ  of 
error,  and  the  only  one  now  requiring  solution,  is  whether  the 
state  board  of  equalization,  by  virtue  of  section  6  of  chapter 
67  of  the  laws  of  1905  (Pamph.  L.,  p.  126),  has  power  to 
make  such  an  order,  and  if  so,  then  whether  it  can  exercise 
this  power  without  notice  to  the  owner  of  the  property  that  is 
ordered  to  be  reassessed. 

The  state  board  of  equalization,  established  by  the  act  of 
1905  just  referred  to,  is  the  successor  of  the  former  state 
board  of  taxation,  established  by  an  act  of  March  19th,  1891 
(Pamph.  L,,  p.  189;  Gen.  Stat.,  p.  3344),  and  the  several 
supplements  thereto.  In  the  revised  act  of  1903  for  the 
assessment  and  collection  of  taxes,  the  organization  and 
powers  of  this  board  were  provided  for  by  sections  32,  &c. 
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Section  35  (Pamph.  L.  1903,  p.  41G)  contains  the  same  pro- 
visions (save  for  diiferences  of  verbiage  not  now  material) 
that  are  contained  in  section  6  of  the  act  of  1905. 

In  order  to  fairly  appreciate  the  purpose  and  scope  of  the 
latter  section  it  should,  of  course,  be  read  in  connection  with 
the  context. 

The  first  two  sections  of  the  act  of  1905  provide  for  the 
organization  of  the  board,  and  confer  upon  it  the  power  to 
compel  the  attendance  of  witnesses  and  the  production  of 
documents  before  it,  the  power  to  examine  witnesses  under 
oath,  and  to  punish  disobedience  of  its  orders  as  for  con- 
tempt. Section  3  provides  for  a  complaint  to  be  made  to  the 
board  by  any  taxing  district  or  county  against  any  other  tax- 
ing district  or  county  that  is  by  taxes  contributing  to  the 
same  common  cause,  and  requires  the  board  to  cause  an  in- 
vestigation of  the  complaint  to  be  made,  and  to  render  assist- 
ance in  arriving  at  a  fair  and  equitable  adjustment  of  values 
of  property.  If  it  shall  appear  that  the  Value  of  any  property 
in  any  taxing  district  is  relatively  less  than  the  value  of  any 
other  property  contributing  by  taxation  to  a  common  burden, 
or  that  assessable  property  has  been  omitted  from  assessment, 
or  that  the  assessment  of  any  property  is  greater  than  the  true 
value  thereof,  the  board  is  to  add  to  or  reduce  the  assessment, 
but  before  any  change  is  to  be  made  in  value,  the  assessors  of 
the  taxing  district  and  the  owners  of  the  property  are  to  be 
notified. 

Section  4  imposes  upon  the  board  the  duty  of  investigating 
the  methods  adopted  by  local  assessors,  and  to  annually  report 
to  the  legislature  such  recommendations  as  may  be  necessary 
to  prevent  the  evasion  of  just  and  equal  taxation,  and  such 
changes  as  the  board  considers  should  be  made  in  the  laws,  &c. 

By  section  5,  where  complaint  is  made  to  the  state  board 
on  or  before  the  1st  day  of  April  following  the  assessment  of 
property  of  any  kind,  the  board  is  empowered  to  review  and 
correct  the  action  of  the  local  assessors  or  other  taxing  officers, 
and  of  all  boards  of  tax  review,  by  reducing  or  increasing  such 
assessment. 

Section  6  reads  as  follows :    "When  the  said  board  has  rea- 
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son  to  believe,  from  information  or  otherwise,  that  any  prop- 
erty, including  the  property  of  railroad  and  canal  companies, 
has  been  assessed  at  a  rate  lower  than  is  consistent  with  the 
purpose  of  securing  uniform  and  true  valuation  of  property 
for  the  purpose  of  taxation,  the  said  board  shall  have  the 
power,  after  due  investigation,  to  increase  the  assessment 
made  upon  such  property,  and  for  this  purpose,  if  necessary, 
may  direct  an  assessor  or  other  taxing  office'r  to  make  a  re- 
assessment of  such  property  according  to  the  rules  which  the 
said  board  shall  establish,  and  if  such  assessor  or  other  taxing 
oflRcer  shall  fail  or  refuse  to  comply  with  the  order  so  given, 
the  board  shall  have  power  to  appoint  some  other  person  to 
make  the  new  assessment  under  the  direction  of  the  board, 
and  the  assesslnent  so  made  and  affirmed  by  the  board  shall 
be,  and  be  deemed  to  be,  the  assessment  of  such  property  for 
the  year.  The  board  may  also  assess  and  add  to  the  tax  list 
and  duplicate  any  property  omitted,  and  may  correct  mis- 
nomers or  other  errors  in  assessments  on  notice  to  parties 
concerned.^' 

By  section  7  it  is  made  the  duty  of  the  board  to  meet  from 
time  to  time  to  hear  the  appeals  of  taxpayers  and  taxing  dis- 
tricts, and  to  determine  such  complaints,  and  revise  and  cor- 
rect the  apportionment  of  taxes,  &c. 

Section  8  provides  for  the  hearing  of  a  complaint  made  by 
the  board  of  chosen  freeholders  of  any  county,  or  by  the  gov- 
erning body  of  any  taxing  district,  respecting  the  undervalua- 
tion or  omission  of  the  taxable  property  of  any  county,  and 
the  determination  of  the  proper  valuation  by  the  board  is  to 
be  deemed  the  true  valuation  for  all  purposes  of  the  state 
comptroller,  the  state  superintendent  of  public  instruction 
and  the  state  board  of  education. 

By  section  9  it  is  provided  that  the  determination  of  any 
matter  brought  before  such  board  shall  be  evidenced  by  a 
judgment  duly  signed  by  at  least  three  of  its  members  and 
filed  with  its  clerk,  copies  whereof,  duly  certified  by  said 
clerk,  shall  be  evidence  in  any  cause  or  proceeding.  And  for 
failure  of  any  person,  officer  or  corporation  to  comply  with 
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its  judgment,  the  board  is  empowered  to  attach  the  delinquent 
for  contempt  and  punish  him  accordingly. 

It  seems  to  us  clear  that  the  primary  purpose  of  section  6 
— indeed,  its  sole  purpose,  so  far  as  is  here  pertinent — is  to 
empower  the  state  board  of  equalization  to  increase  the  valua- 
tion of  any  property  that  is  found  to  have  been  assessed  at  too 
low  a  valuation.  This  is  to  be  done  "after  due  investigation,^^ 
and  by  section  9  the  determination  of  the  matter  is  to  be  evi- 
denced by  a  judgment,  a  copy  of  which  is  to  be  evidence  in 
any  cause  or  proceeding,  and  for  non-compliance  with  which 
the  delinquent  is  subject  to  attachment  and  punishment  for 
contempt.  These  terms  all  import  that  the  proceeding  under 
section  6  is  a  quasi  judicial  proceeding,  to  be  had  upon  notice 
to  the  parties  concerned.  The  terms  "any  property''  and 
"such  property,"  as  used  in  the  section,  import  that  its  pur- 
pose is  to  secure  an  increase  in  the  valuation  of  some  specific 
parcel  of  property,  and  when  the  state  board  determines,  after 
due  investigation,  that  the  property  has  been  assessed  at  too 
low  a  rate,  the  board  is  to  "increase  the  assessment  made 
upon  such  property.''  Where  the  investigation  shows  the  true 
value  at  which  the  property  ought  to  be  assessed,  the  manifest 
purpose  is  that  the  board  shall  by  its  judgment  determine 
the  true  value.  But  the  section  provides  for  the  case  where 
the  board  may  find  that  certain  property  has  been  assessed 
too  low,  but  may  be  unable  to  determine  with  accuracy  its 
true  value,  for  it  proceeds  to  say,  "and  for  this  purpose 
[that  is,  for  the  purpose  of  increasing  the  assessment],  if 
necessary,  may  direct  an  assessor  or  other  taxing  officer  to 
make  a  reassessment  of  such  property  according  to  the  rules 
which  the  said  board  shall  establish,  and  if  such  assessor  or 
other  taxing  officer  shall  fail  or  refuse  to  comply  with  the 
order  so  given,  the  board  shall  have  power  to  appoint  some 
other  person  to  make  the  new  assessment  under  the  direction 
of  the  board."  Clearly  this  new  assessment,  whether  made  by 
a  taxing  oflSicer  or  by  another  person,  is  intended  merely  for 
the  purpose  of  carrying  into  effect  the  determination  previ- 
ously reached  by  the  state  board  that  the  property  in  question 
has  been  assessed  at  too  low  a  valuation. 
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In  short,  the  design  of  the  section,  as  we  view  it,  is  not  so 
much  to  work  a  general  reformation  of  tax  valuations  in  a 
given  district  as  to  correct  specific  instances  of  error  or  abuse 
in  the  direction  of  undervaluation. 

We  find  nothing  in  the  section  that,  fairly  construed,  puts 
it  out  of  line  with  the  general  scheme  of  our  tax  laws  as  it 
has  existed  for  many  years,  that  scheme  being  that  while  the 
original  valuation  by  the  assessor  is  made  without  judicial 
notice  to  the  property  owner,  and  without  opportunity  for 
him  to  have  a  voice  in  the  matter  (saving  that  the  assessment 
is  to  be  made  by  a  public  oflScer  or  oflScers  at  a  specified  time, 
and  under  circumstances  of  notoriety  that  aflford  to  the  tax- 
payer a  reasonable  opportunity  to  present  his  views  to  the 
assessor),  yet  that  after  the  assessment  is  once  made,  no  in- 
crease of  the  assessed  valuation  is  to  be  made  without  notice 
to  the  property  owner  aflfected. 

We  do  not  find  it  necessary  at  this  time  to  question  that 
under  section  6  an  investigation  of  the  valuations  of  several 
or  many  distinct  properties  might  be  conducted  at  the  same 
time,  if  such  a  combined  investigation  could  be  conducted 
with  due  regard  to  orderly  procedure  and  without  bearing 
oppressively  upon  the  individual  taxpayers  concerned.  But 
we  think  that,  whether  it  is  proposed  to  deal  only  with  a 
single  piece  of  property  or  with  more  than  one,  the  section 
requires,  as  a  matter  of  justice  to  the  taxpayer  affected,  and 
as  a  necessary  prerequisite  to  the  "due  investigation'^  that  is 
prescribed,  that  the  individual  taxpayer  shall  receive  notice. 
Such  notice  was  not  given  in  the  present  case. 

Nor  is  the  difficulty  obviated  by  the  fact  that  the  judgment 
under  review  prescribes  rules  for  the  making  of  the  new 
assessment,  under  which,  after  the  completion  and  filing  of 
the  reassessment,  notice  is  to  be  published  in  the  newspapers, 
and  the  state  board  is  to  meet  publicly  to  consider  objections 
that  may  be  presented  in  writing  by  property  owners.  As 
already  pointed  out,  the  act  contemplates  the  making  of  a 
reassessment  only  for  the  purpose  of  effectuating  a  determina- 
tion previously  made  by  the  state  board  that  the  property  in 
question  has  been  assessed  too  low.    If  the  judgment  under 
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review  accords  at  all  with  the  purpose  of  the  act,  it  has  deter- 
mined this  fundamental  question  against  the  property  owner 
in  his  absence.  We  do  not  find  in  section  6  an  intent  that  the 
rules  which  the  state  board  is  to  establish,  with  respect  to  the 
mode  of  making  the  reassessment,  are  intended  to  subvert  the 
sole  purpose  of  the  reassessment  by  giving  to  the  property 
owner  a  subsequent  hearing  upon  the  very  question  that  must 
have  been  determined  against  him  before  the  reassessment  is 
ordered,  viz.,  that  his  property  has  been  assessed  at  too  low  a 
valuation. 

Xo  doubt  the  findings  of  fact  tliat  are  contained  in  the 
judgment  of  the  state  board  of  equalization  in  the  present 
case  indicate  a  great  abuse,  but  it  is  to  be  noted  that  these 
findings  were  arrived  at  after  an  investigation  conducted  in 
the  absence  of  any  person  representing  the  individual  prop- 
erty owners.  While  the  complainant,  the  Central  Railroad 
Company,  was  given  its  opportunity  for  a  full  hearing  before 
the  state  board,  and  while  the  city  authorities  and  the  county 
tax  board  were  permitted  to  be  heard,  these  parties  are  all 
adverse  in  interest  to  the  individual  taxpayer,  for  in  legal 
contemplation  the  municipal  authorities  and  taxing  officers 
are  as  much  interested  in  raising  the  valuations  of  the  prop- 
erty of  the  individual  taxpayers  as  is  the  railroad  company. 

It  is  little  to  the  purpose  to  say  that  the  evil  resulting  from 
the  deliberate  adoption  of  a  system  of  valuing  property  in 
general  at  less  than  true  value  is  so  gieat  and  the  number  of 
property  owners  is  so  large  that  the  requirement  of  individual 
notice  to  each  would  defeat  what  is  claimed  to  be  the  bene- 
ficial purpose  of  the  law.  If  the  legislature  had  intended  to 
prescribe  a  remedy  for  so  general  an  abuse  they  would  have 
chosen  language  more  apt  for  the  purpose.  The  legislative 
provision  in  question  has  been  upon  the  statute  book  for  sev- 
eral years,  and  until  recently  it  was  not  attempted  to  be  put 
to  the  use  that  was  made  of  it  in  the  present  case. 

It  is  earnestly  argued  by  the  learned  counsel  for  the  plaint- 
iffs in  error  that  if  the  section  in  question  does  not  require 
notice  to  the  individual  property  owners  whose  valuations  are 
to  be  raised,  the  section  is  unconstitutional,  and  therefore 
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void.  We  find  it  unnecessary  to  determine  this  question.  But 
certainly,  if  no  notice  to  the  property  owner  were  required, 
the  operation  of  the  section  would  be  very  drastic.  It  would 
throw  into  confusion  the  financial  affairs  of  taxing  districts, 
and  would  result  in  serious  practical  detriment  to  vast  num- 
bers of  property  owners.  The  principle  of  natural  justice 
that  pervades  our  general  system  of  tax  laws  indicates  that 
notice  to  the  individual  taxpayer  of  such  a  review  is  proper, 
and  we  think  a  requirement  of  such  notice  is  fairly 'imported 
by  the  language  of  section  6. 

The  judgment  of  the  state  board  of  equalization  and  the 
judgment  of  the  Supreme  Court  should  therefore  be  reversed. 

For  affirmance — The  Chief  Justice,  Swayze,  Gray, 
Dill,  J.J.    4. 

For  reversal — The  Chancellor,  Garrison,  Hendrick- 
.soN,  Pitney,  Reed,  Trenchard,  Bogert,  Vredenburgh, 
Vroom,  Green,  J.J.     10. 


NORTH  JERSEY  STREET  RAILWAY  COMPANY.  DEFEND- 
ANT IN  ERROR,  V.  THE  MAYOR  AND  ALDERMEN  OF 
JERSEY  CITY  AND  EDWARD  FRY.  CITY  COLLECTOR. 
PLAINTIFFS  IN  ERROR. 

Argued  March  20,  1907— Decided  June  17.  1907. 

1.  Under  the  supplement  of  April  11th,  1866.  to  the  General  Tax 
law  of  1840  {Pamph,  L.  1866,  p.  1078;  Gen.  Stat.,  p.  3292.  pi. 
62),  the  franchises  of  a  corporation  are  not  taxable  as  property. 

2.  Under  the  General  Tax  law  of  190a  (Pamph.  L..  p.  394,  §  3.  ^ 
8),  which  exempts  from  taxation  under  this  act  (inter  alia)  "all 
offices  and  franchises,  and  all  property  used  for  railroad  and  canal 
purposes,  the  taxation  of  which  is  provided  for  by  any  other  law 
of  this  state,"  all  offices  and  franchises  are  excluded  from  taxa- 
tion under  this  act,  whether  taxed  under  other  laws  or  not.  The 
qualifying  clause  relates  only  to  the  last  antecedent,  to  wit,  prop- 
erty used  for  railroad  and  canal  purposes. 


Digitized  by  VjOOQIC 


762    COURT  OF  ERROHS  AND  APPEALS. 

North  Jersey  Street  Railway  CJo.  v.  Jersey  City.    7^  A'.  J.  L. 

On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  44  Vroom  481. 

For  the  plaintiffs  in  error,  Oeorge  L.  Record  and  Robert 
Carey. 

For  the  defendant  in  error,  Frank  Bergen,  Sherrerd  Depue 
and  William  D,  Edwards. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  In  the  year  1903,  and  again  in  the  year  1904, 
the  tax  commissioners  of  Jersey  City  imposed  a  property  tax 
upon  the  right  or  franchise  of  the  street  railway  company  to 
operate  its  railroad  in  the  streets.  Upon  writs  of  certiorari 
prosecuted  by  the  company  the  Supreme  Court  set  aside  these 
taxes  upon  the  ground  that  the  franchise  was  taxable  under 
the  so-called  "Voorhees  act"  (Pamph,  L.  1900,  p.  502),  and 
was  therefore  exempt  from  taxation  under  the  General  Tax 
law  of  1903  by  the  terms  of  paragraph  8  of  section  3  of  that 
law.  These  judgments  of  the  Supreme  Court  are  now  under 
review. 

The  two  cases  (one  inVolvinglhe  tax  for  1903,  the  other 
the  tax  for  1904)  were  argued  together.  Counsel  on  both 
sides  have  assumed  tliat  the  Tax  act  of  1903  applies  in  both 
cases,  but  by  its  sixty-sixth  section  (Pamph,  L,  1903,  p,  433) 
this  act  was  made  to  take  effect  December  20th,  1903,  and  its 
provisions  were  extended  to  the  taxes  assessed  in  that  year 
only  with  respect  to  proceedings  had  on  and  after  that  date. 
The  accompanying  express  repealer  of  former  acts  concerning 
taxes  was  likewise  made  to  take  effect  December  20th,  1903. 
Pamph.  L,  1903,  pp.  436,  446.  Since  the  tax  of  1903  that  is 
now  in  question  was  assessed  and  levied  prior  to  December  20th 
in  that  year,  its  validity  must  depend  upon  the  law  as  it  stood 
before  the  revision  of  1903,  This  refers  us  to, the  supplement 
of  April  11th,  1866,  to  the  General  Tax  law  of  1846.  Pamph. 
L.  1866,  p.  1078 ;  Qen.  Stat.,  p,  3292,  pi  62. 

The  language  of  section  2  of  this  enactment  is :  ^'That  all 
real  and  personal  estate  within  this  state,  whether  owned  by 
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individuals  or  by  corporations,  shall  be  liable  to  taxation  at 
the  full  and  actual  value  thereof  on  the  day  in  each  year 
when  by  law  the  assessment  is  to  commence,"  &c.  Section  8 
declares  "that  the  term  "real  estate/  as  used  in  this  act,  shall 
be  construed  to  include  all  lands,  all  water  power  ^hereon  or 
appurtenant  thereto,  and  all  buildings  or  erections  thereon  or 
affixed  to  the  same;  trees  and  underwood  growing  thereon, 
and  all  mines,  quarries,  peat  and  marl  beds,  and  all  fisheries." 
Section  4  declares  "that  the  term  'personal  estate,'  a.<  used  in 
this  act,  shall  be  construed  to  include  goods  and  chattels  of 
every  description,  including  steamboats  and  other  vessels, 
money,  debtsi  due  and  owing  from  solvent  debtors,  whether 
on  contract,  bond,  mortgage  or  book  account;  public  stocks 
and  stocks  in  corporations,  whether  said  personal  estate  be 
within  or  without  this  state." 

In  the  year  1894  the  Supreme  Court  had  to  deal  with  the 
validity  of  a  tax  levied  by  the  city  of  Paterson  upon  the  cor- 
porate franchise  of  a  water  company  that  had  pipes  in  the 
street.  Passaic  Water  Co,  v.  Paterson,  27  Vroom  471.  In 
support  of  the  tax  the  act  of  1866  was  relied  upon.  In  de- 
livering the  opinion  of  the  court,  Mr.  Justice  Dixon,  after 
quoting  the  language  of  section  2  of  that  act,  proceeded  to 
say:  "The  foiin  of  expression  adopted  in  this  enactment 
suggests,  I  think,  that  it  was  designed  to  reach  only  those 
species  of  property  which  are  usually  owned  both  by  indi- 
viduals and  by  corporations,  and  that  other  species,  such  as 
offices,  which  are  owned  by  individuals  almost  exclusively, 
and  franchises,  which  are  owned  by  corporations  almost  ex- 
clusively, were  not  within  the  purview  of  the  law."  He  found 
this  view  strengthened  by  the  language  of  sections  3  and  4, 
and  he  gave  a  similar  construction  to  section  105  of  the  Gren- 
eral  Corporation  act  of  1875  (Rev,  1877,  p.  196;  Hev.  Sup. 
1866,  p,  170),  which  provided  that  the  real  and  personal 
estate  of  every  corporation  should  be  taxed  the  same  as  the 
real  and  personal  estate  of  an  individual. 

Since  this  decision  it  has  not,  so  far  as  we  recall,  been  at 
any  time  contended  that  either  the  mere  franchise  of  corporate 
existence  or  the  so-called  "local  franchises"  of  corporations 
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were  taxable  as  property  under  the  act  of  1866.  An  indirect 
attempt  to  accomplish  the  same  end  was  made  in  Newark  v. 
IState  Board  of  Taxation,  37  Vroom  466 ;  38  Id.  246,  where 
the  city  undertook  to  assess  the  physical  property  of  the 
North  Jersey  Street  Railway  Company  in  the  streets,  and 
also  to  value  and  tax  the  so-called  "easement"  in  the  street 
resulting  from  the  franchise  granted  to  the  company  to  main- . 
tain  and  operate  its  railways  and  collect  tolls  thereon.  The 
Supreme  Court  entertained  the  view  that  this  easement  was 
taxable  as  property  under  the  act  of  1866,  but  this  court  re- 
versed on  the  ground  that  the  so-called  easement  was  a  fran- 
chise which,  under  ^he  legislation  then  existent,  was  not  taxa- 
ble by  the  municipality. 

The  tax  of  1903  that  is  now  in  question  is  therefore  not  to 
be  justified  by  the  Tax  law  of  1866. 

The  validity  of  the  tax  of  1904  depends  upon  the  proper 
construction  of  the  General  Tax  act  of  1903  already  referred 
lo.  Pamph,  L.  1903,  p.  394.  By  its  second  section  it  is  en- 
acted that  "all  property,  real  and  personal,  within  the  juris- 
diction of  this  state,  not  expressly  exempted  by  this  act,  or 
excluded  from  its  operation,  shall  be  subject  to  taxation  at  its 
true  value  under  this  act,"  &c.  Section  3  declares:  "The 
following  property  shall  be  exempt  from  taxation  under  this 
act,  namely,"  and  here  follow  eight  numbered  paragraphs,  the 
last  of  which,  as  printed  in  the  pamphlet  laws  (Pamph.  L, 
1903,  p,  396),  reads  as  follows:  "(8)  All  officers  and  fran- 
chises, and  all  property  used  for  railroad  and  canal  purposes, 
the  taxation  of  which  is  provided  for  by  any  other  law  of  this 
state."  As  pointed  out  by  Mr.  Justice  Swayze,  in  delivering 
the  opinion  of  the  Supreme  Court,  the  word  "officers"  is  a 
misprint  for  "offices,"  as  appears  by  an  inspection  of  the 
original  act. 

The  Supreme  Court  held  that  the  last  clause  of  the  para- 
graph just  quoted  qualifies  "offices  and  franchises"  as  w^U  as 
"property  used  for  railroad  and  canal  purposes,"  and  that 
franchises  are  exempted  only  where  their  taxation  is  provided 
for  by  some  other  law.  The  Voorhees  act  was  pointed  out  as 
the  "other  law"  efficient  for  this  purpose.    This  act  {Pamph, 
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L.  1900,  p,  502)  has  for  its  title  "An  act  for  the  taxation  of 
all  the  property  and  franchises  of  persons,  corporations,  &c., 
using  or  occupying  public  streets,  highways,  roads  or  other 
public  places,  except  municipal  [corporations]  and  corpora- 
tions taxable  under  the  act  entitled  *An  act  for  the  taxation 
of  railroad  and  canal  property/  approved  April  10th,  1884, 
or  any  of  the  supplements  or  amendments  thereto.''  Its  first 
section  prescribes  that  all  the  property,  real  and  personal,  and 
franchises  of  the  persons  and  corporations  •  indicated  by  the 
title  of  the  act,  shall  be  valued,  assessed  and  taxed  as  therein- 
after provided.  The  act  then  provides  for  a  valuation  by  the 
local  assessors  of  the  property  of  the  several  companies  in  the 
streets  and  for  a  tax  at  local  rates  upon  such  property,  and 
further  provides  for  an  annual  return  by  the  respective  com- 
panies to  the  state  board  of  assessors  showing  the  gross  re- 
ceipts of  their  business,  the  length  of  street  occupied  by  them, 
&c.,  and  for  an  annual  franchise  tax  of  two  per  centum  upon 
such  gross  receipts. 

We  agree  with  the  Supreme  Court  that  this  tax  on  gross 
receipts  is  not  a  property  tax,  but  a  license  fee  imposod  as  a 
condition  upon  which  the  enjoyment  of  special  privileges  in 
the  streets  is  made  to  depend. 

And  for  this  very  reason,  if  we  agreed  with  the  Supreme 
Court  in  its  construction  of  paragraph  8  of  section  2  of  the 
General  Tax  law  of  1903,  we  should  have  difficulty  in  deem- 
ing the  taxation  imposed  by  the  Voorhees  act  upon  franchises 
as  being  the  kind  of  taxation  that  would  work  an  exemption 
from  taxation  under  the  act  of  1903,  for  the  taxation  that  is 
imposed  by  the  latter  act  upon  the  subjects  that  are  within 
its  operation  is  property  taxation,  based  upon  the  value  of  the 
property.  The  exemption  provided  by  section  3  is  an  exemp- 
tion of  property  from  taxation  under  this  act,  and  the  clause 
of  paragraph  8  of  that  section^ — "the  taxation  of  which  is  pro- 
vided for  by  any  other  law  of  this  state" — seems,  by  Ihe  ordi- 
nary rules  of  construction,  to  refer  to  other  taxation  of  the 
same  kind,  viz.,  the  taxation  of  property  as  property,  and 
according  to  its  true  value  as  required  by  the  constitution. 

The  construction  of  the  paragraph  in  question — "all  offices 
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and  franchises^  and  all  property  used  for  railroad  and  canal 
purposes,  the  taxation  of  which  is  provided  for  by  any  other 
law  of  this  state" — ^is  not  free  from  diflSculty ;  but  upon  con- 
sideration it  is  our  view  that  it  shows  a  legislative  intent  to 
exclude  from  taxation  under  the  act  of  1903  all  oflSces  and 
franchises,  whether  taxed  under  other  laws  or  not. 

The  following  are  the  principal  reasons  that  have  led  us 
to  this  view: 

The  frame  of  the  paragraph  shows  a  rhetorical  pause  after 
the  word  "franchises,"  indicating  that  "oflSices  and  franchises" 
were  dealt  with  as  one  group  of  objects  and  "property  used 
for  railroad  and  canal  purposes"  as  another  group,  to  the  latter 
of  which  alone  the  qualifying  clause  was  intended  to  pertain. 
The  word  "which"  is  reasonably  to  be  referred  to  the  last 
antecedent.  If  the  qualifying  clause  had  been  intended  to 
apply  to  all  the  antecedents  in  the  paragraph  the  frame  of 
the  sentence  would  more  properly  have  been  "all  oflBces, 
all  franchises  and  all  property  used  for  railroad  and  canal 
purposes,  the  taxation  of  which,"  &c. 

The  act  of  1903  is  manifestly  a  revision  act.  Without  at 
all  intimating  that  the  legislature  may  not  properly  include, 
in  an  act  intended  primarily  as  a  revision,  such  changes  and 
modifications  in  the  law  as  to  it  seems  proper,  there  is,  we 
think,  a  reasonable  presumption  that  minor  changes  of 
verbiage  and  rearrangement  of  paragraphs  and  sections,  as 
found  in  such  a  revision,  are  not  necessarily  intended  to  work 
any  radical  change  ia  the  law.  By  the  decision  of  the  Su- 
preme Court  in  the  case  already  alluded  to  (Passaic  Water  Co, 
V.  Paterson,  27  Vroom  471)  it  had  been  declared  that  neither 
oflBces  nor  franchises  were  taxable  under  the  act  of  1866.  No 
act  had  as  yet  been  passed  (so  far  as  we  are  aware)  for  the 
taxation  of  oflSces.  If  therefore  the  construction  adopted  by 
the  Supreme  Court  be  correct,  oflfices  are  taxable  under  the  act 
of  1903;  a  somewhat  radical  departure  from  previous  legis- 
lative policy. 

It  is,  we  think,  clear  that  the  decision  in  27  Vroom  was  in 
the  mind  of  tlie  framer  of  the  act  of  1903.  By  mentioning 
oflfices  and  franchises  as  exempt  from  taxation  under  this  act 
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without  qualification,  the  new  act  confonns  in  this  respect  to 
the  old,  as  construed  in  that  decision.  Their  exemption  from 
this  scheme  of  taxation  does  npt  at  all* render  the  act  uncon- 
stitutional. Treating  them  as  property,  they  are  separate  and 
distinct  classes  of  property,  which  may  be  taxed  separately 
or  left  imtaxed,  just  as  they  were  left  untaxed  by  the  act  of 
1866. 

It  is  easy  to  find  a  reason  in  general  policy  for  leaving 
oflBces  untaxed  by  the  act  of  1903.  Any  tax  imposed  upon  a 
public  office  (and  the  term  "offices"  in  the  act  can  hardly  be 
deemed  to  refer  to  other  than  public  offices)  would  amount  in 
effect  to  a  reduction  of  the  salary  or  other  compensation  al- 
lowed by  law  to  the  official.  The  compensation  of  existing 
offices  (having  been  fixed  before  the  law  had  made  provision 
for  any  tax  upon  such  offices)  was  presumably  established  as 
the  net  compensation  for  the  respective  officials. 

As  to  franchises,  these  were  already  subject  (not  without 
exception,  but  in  many  if  not  in  the  majority  of  important 
instances)  to  a  governmental  exaction;  railroad  and  canal 
franchises  being  taxed  as  property  under  the  act  of  1884  as 
amended  in  1888,  and  many  other  corporation  franchises 
being  subject  to  license  fees  either  under  the  Voorhees  act 
(Pamph.  L.  1900,  p.  502)  or  under  the  act  of  February  19th, 
1901.  Pamph,  L,,  p.  31.  Under  the  act  last  mentioned,  cor- 
porations of  this  state,  other  than  those  which  are  subject  to 
the  payment  of  a  state  franchise  tax  assessed  upon  the  basis  of 
gross  receipts,  were  required  to  pay  an  annual  license  fee  or 
franchise  tax  upon  the  basis  of  the  amount  of  their  capital 
stock  issued  and  outstanding,  with  a  proviso  that  this  should 
not  apply  to  railway,  canal  or  banking  corporations,  or  to 
savings  banks,  cemeteries  or  religious  corporations,  or  purely 
charitable  or  purely  educational  associations  not  conducted 
for  profit,  or  manufacturing  or  mining  corporations  at  least 
fifty  per  centum  of  whose  capital  stock  issued  and  outstand- 
ing is  invested  in  mining  or  manufacturing  carried  on  within 
this  state;  and  witli  respect  to  manufacturing  or  mining 
companies  carrying  on  business  in  this  state  and  having  less 
than  fifty  per  centum  of  their  capital  invested  in  such  busi- 
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ness,  the  assessed  value  of  tlieir  property  used  in  such  manu- 
facturing or  mining  was  to  be  deducted  from  the  amount  of 
capital  stock  issued  and  outstanding  in  computing  the  amount 
of  such  license  fee  or  franchise  tax.  If  the  act  of  1903  was 
intended  to  subject  franchises  to  taxation  thereunder,  unless 
the  taxation  thereof  was  provided  for  by  some  other  law,  it 
would  produce  curious  results  in  connection  with  this  act  of 
1901.  If  the  franchise  tax  imposed  by  the  latter  act  were 
deemed  to  be  taxation  within  the  meaning  of  the  qualifying 
clause  in  the  act  of  1903  (and  this  must  be  so  if  the  franchise 
tax  imposed  by  the  Voorhees  act  is  taxation  within  the  same 
meaning),  then  all  corporations  subjected  to  the  franchise  tax 
of  the  act  of  1901  would  be  exempted  from  taxation  of  the 
franchise  as  property  under  the  act  of  1903,  and  vice  versa, 
with  the  result  (among  others)  that  mining  and  manufac- 
turing corporations  whose  capital  is  invested  in  business  car- 
ried on  within  this  state  would  be  required  to  pay  a  tax  upon 
the  value  of  their  franchise  as  property,  while  similar  corpo- 
rations carrying  on  business  out  of  the  state  would  not  be 
subjected  to  such  tax.  On  the  other  hand,  if  the  franchise 
tax  of  the  act  of  1901  should  not  be  deemed  to  be  such  taxa- 
tion as  would  confer  an  exemption  from  the  act  of  1903,  there 
would  result  a  double  imposition  (license  fee  and  also  prop- 
erty tax)  upon  all  corporations  that  are  subject  to  the  imposi- 
tion of  the  act  of  1901,  as  well  as  upon  those  subject  to  the 
Voorhees  act.  While  not  doubting  the  power  of  the  state  to 
thus  impose  a  license  fee  upon  a  franchise  and  also  to  tax  the 
same  franchise  as  property,  a  legislative  intent  to  do  so  is  not 
lightly  to  be  inferred. 

Again,  it  is  reasonable  to  suppose  that  if  it  had  been  in- 
tended to  subject  offices  and  franchises  to  taxation  under  the 
act  of  1903,  some  rules  would  have  been  prescribed  for 
arriving  at  their  valuation.  Certainly  the  placing  of  a  proper 
valuation  upon  either  of  them  is  not  a  simple  matter.  How 
is  an  office  to  be  valued  ?  Some  offices  are  without  pecuniary 
emolument.  In  some  instances  the  compensation  is  in  the 
form  of  fees,  the  aggregate  amount  of  which  is  variable  and 
subject  to  contingencies.    Some  offices  yield  a  return  greater 
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than  could  probably  be  acquired  by  the  same  effort  in  another 
occupation,  other  oflSces  are  held  by  the  incumbent  at  a  per- 
sonal sacrifice.  What  weight  is  to  be  given  to  the  circum- 
stance that  one  office  may  be  held  for  a  long  time,  and  by  a 
secure  tenure,  and  with  a  fair  prospect  for  reappointment, 
while  another  office  may  be  held  subject  to  the  will  of  the 
appointing  power  or  subject  to  good  behavior? 

With  respect  to  franchises,  they  are  subject  to  regulation  in 
the  public  interest,  as  by  requirements  for  a  more  adequate 
and  costly  service  to  the  public,  or  by  limiting  the  charges  to 
be  made  to  the  public  for  the  service  rendered,  and  the  practi- 
cal value  of  a  franchise  is  dependent  largely  upon  the  pres- 
ence or  absence  of  such  regulations,  and  upon  their  stringency 
when  present. 

And  if  offices  and  franchises  were  to  be  taxed  as  property, 
in  what  taxing  district  should  they  be  taxed?  Both  offices 
and  franchises  are  classed  by  Blackstone  with  real  estate 
(although  not,  perhaps,  defined  as  such),  being  described  as 
tenements  (2  BL  Com.  17),  and  also  as  incorporeal  heredita- 
ments. Id.,  21,  36,  37.  Is  an  office  to  be  taxed  where  the 
incumbent  resides  or  where  the  duties  of  the  office  are  to  be 
performed  ?  Is  a  franchise  to  be  taxed  at  the  place  where  it 
is  exercised,  and  if  exercised  in  more  than  one  place,  then 
where  is  it  to  be  taxed  ? 

Of  course,  it  is  not  intended  to  intimate  that  the  above 
queries  are  insoluble,  but  only  to  say  that  some  attempt  would 
probably  have  been  made  to. solve  them  if  the  legislature  had 
intended  to  bring  property  of  this  class  within  the  purview  of 
the  act  of  1903,  and  to  tax  it  as  property. 

We  therefore  hold  that,  so  far  as  the  scheme  of  taxation 
established  by  the  act  of  1903  is  concerned,  offices  and  fran- 
chises are  exempted  therefrom,  whether  taxed  under  any 
other  law  or  not,  the  act  being  in  this  respect  like  the  act  of 
1866  as  construed  in  Passaic  Water  Co.  v.  Paterson,  27  Vroom 
471. 

The  result  is  to  affirm  the  judgment  of  the  Supreme  Court 
as  to  the  taxes  for  both  the  years  1903  and  1904. 

Vol.  xlv.  49 
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For  affirmance — The  Chancellor,  Chief  Justice,  Fort, 
Hendrickson,  Pitney,  Reed,  Trenchard,  Bogert,  Vrb- 

DENBURGH,  VrOOM,  GrEEN,  DiLL,  J .3 .      12. 

For  reversal — None. 


KATE  OWEN,  DEFENDANT  IN  ERROR,  v.  METROPOLITAN 
LIFE  INSURANCE  COMPANY,  PLAINTIFF  IN  ERROR. 

Argued  March  12,  1907— Decided  June  17,  1907. 

1.  In  an  application  for  life  insurance,  the  statements  contained  in 
which  are  by  the  policy  made  warranties,  a  declaration  that  the 
applicant  had  never  had  a  certain  obscure  disease,  concerning 
which  the  insurer  should  know  that  the  applicant  could  not  have 
certain  knowledge  saving  as  he  might  be  told  by  a  physician  or 
other  expert,  is  properly  to  be  construed  as  a  warranty  only  of 
the  hofia  fide  belief  and  opinion  of  the  applicant 

2.  In  such  an  application  for  life  Insurance,  representations  con- 
cerning matters  of  fact  that  are  presumably  within  the  knowledge 
of  the  applicant  are  to  be  treated  as  warranties,  a  breach  of 
which  will  render  the  policy  void. 

3.  Such  warranties,  like  all  conditions  that  are  to  work  a  forfeiture 
of  a  contract  otherwise  valid,  are  to  be  strictly  construed  in  order 
to  prevent  a  forfeiture. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  McCarter  &  English. 

For  the  defendant  in  error,  Vreeland,  King,  Wilson  d' 
Linddbury. 

The  opinion  of  the  court  was  delivered  by 

Pitney,  J.  This  is  an  action  upon  a  life  insurance  policy, 
and  the  defence  is  based  upon  the  alleged  breach  of  certain 
warranties  contained  in  the  application  for  insurance. 

The  name  of  the  insured  was  John  Henry  Owen.    The  ap- 
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plication  for  the  policy  was  dated  September  14th,  1901.  The 
policy  itself  was  dated  four  days  later.  The  insured  died 
November  18th  in  the  same  year.  By  the  terms  of  the  policy 
the  answers  and  statements  contained  in  the  application  (a 
copy  of  which  was  annexed  as  a  part  of  the  contract)  were 
made  warranties.  The  application  was  upon  a  printed  form, 
and  contained  numbered  paragraphs  calling  for  statements 
respecting  the  present  and  previous  health  of  the  applicant. 
There  was  a  general  provision  that  "wherever  nothing  is 
written  in  the  following  paragraphs  it  is  agreed  that  the 
warranty  is  true  without  exception." 

The  warranties  relied  upon  are  as  follows : 

"(2)  I  have  never  had  any  of  the  following  complaints  or 
diseases  [mentioning  about  thirty  different  diseases,  among 
them  "disease  of  the  heart"  and  "rheumatism"]  except  rheu- 
matism two  years. 

"(4)  The  following  is  the  name  of  the  physician  who  last 
attended  me,  the  date  of  the  attendance  and  the  name  of  the 
complaint  for  which  he  attended  me :  Dr.  Becker,  two  years, 
rheumatism. 

"(5)  I  have  not  been  under  the  care  of  any  physician 
within  two  years,  unless  as  stated  in  previous  line,  except . 

"(6)  I  have  never  been  under  treatment  in  any  dispensary, 
hospital  or  asylum,  nor  been  an  inmate  of  any  almshouse  or 
other  institution,  except  two  years  ago,  for  rheumatism." 

At  the  trial  the  defence  undertook  to  show  that,  beginning 
December  22d,  1899,  the  insured  was  for  two  months  con- 
fined in  a  hospital,  under  treatment  by  Dr.  Becker,  suffering 
from  organic  heart  disease.  There  was  undisputed  evidence 
that  a  Mr.  Owen  had  been  thus  treated  in  the  hospital  at  the 
time  and  for  the  period  mentioned,  and  that  he  was  suffering 
from  organic  heart  disease.  The  evidence  to  identify  this 
patient  with  John  H.  Owen,  the  insured,  was  of  the  very 
slightest.  We  assume,  however,  that  there  was  a  question  for 
the  jury  upon  the  fact  of  identity. 

Reversal  is  prayed  on  the  ground  that  the  trial  justice  re- 
fused to  direct  a  verdict  in  favor  of  the  defendant,  and  refused 
to  instruct  the  jury  that  if  the  insured  had  been  confined  in 
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a  hospital  within  two  years  of  the  date  of  the  application 
there  should  be  a  verdict  for  the  defendant,  and  that  if  the 
insured  had  been  under  the  care  of  a  physician  within  two 
years  from  the  date  of  the  application  there  should  be  a  ver- 
dict in  favor  of  the  defendant. 

The  declaration  in  paragraph  2  of  the  application,  to  the 
effect  that  the  applicant  had  never  had  disease  of  the  heart, 
an  obscure  disease,  concerning  which  the  insurer  should  know 
that  the  applicant  could  not  have  certain  knowledge,  saving 
as  he  might  be  told  by  a  physician  or  other  expert,  is  properly 
to  be  construed  as  a  warranty  only  of  the  bona  fide  belief  and 
opinion  of  the  applicant.  Henn  v.  Metropolitan  Life  Insur- 
ance Co,,  38  Vroom  310;  Dimick  v.  Metropolitan  Life  In- 
surance Co.,  40  Id.  384,  393.  Since  the  case  is  devoid  of 
evidence  to  show  that  Owen  was  apprised  that  he  was  suffer- 
ing from  heart  disease,  beyond  the  mere  fact  that  he  was  so 
suffering,  it  certainly  was  npt  conclusively  proved  that  his 
bona  fide  belief  and  opinion  upon  the  subject  were  otherwise 
than  as  warranted,  and  so  a  verdict  could  not  properly  be 
directed  in  favor  of  the  defendant  on  this  ground,  even  if  the 
identity  of  Owen,  the  insured,  with  Owen,  the  patient,  had 
clearly  appeared. 

The  same  is  true  with  respect  to  so  much  of  paragraph  4 
of  the  application  as  mentions  rheumatism  as  the  complaint 
for  which  the  applicant  was  last  attended.  So,  also,  with  the 
mention  of  rheumatism  in  paragraph  6. 

With  respect  to  the  other  statements  in  paragraphs  4,  5 
and  6,  respecting  attendance  and  care  of  a  physician,  and 
treatment  in  a  hospital,  these  representations  concerning 
matters  of  fact  that  were  presumably  within  the  knowledge  of 
the  applicant  are  to  be  treated  as  warranties,  a  breach  of 
which  would  render  the  policy  void.  Dimick  v.  Metropolitan 
Life  Insurance  Co.,  40  Vroom  384,  393. 

But  these  warranties,  like  all  conditions  that  are  to  work  a 
forfeiture  of  a  contract  otherwise  valid,  are  to  be  strictly  con- 
strued in  order  to  prevent  a  forfeiture. 

Construing  paragraph  4  strictly,  there  is  no  response  as  to 
the  date  of  attendance.     The  words  "two  years"  indicate  as 
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reasonably  the  duration  of  the  attendance  as  its  date.  With 
respect  to  any  response  that  is  manifestly  incomplete,  the 
issuance  of  the  policy  is  a  waiver  of  a  better  answer.  Carson 
V.  Jersey  City  Insurance  Co,,  14  Vroom  300,  306 ;  Hanrahan 
V.  Metropolitan  Life  Insurance  Co.,  43  Id.  504. 

But  without  holding  to  so  strict  a  construction  of  para- 
graph 4,  and  dealing  with  the  words  "two  years"  as  intended 
to  specify  the  date  of  attendance,  yet  in  our  opinion  this 
statement  is  properly  to  be  construed  in  the  sense  in  which 
it  was  undoubtedly  intended,  and  in  which  the  applicant  rea- 
sonably apprehended  at  the  time  that  the  insurance  company 
would  understand  it  {Empire  Rubber  Manufacturing  Co.  v. 
Morris,  44  Vroom  602) — ^that  is,  as  a  mere  approximation 
to  the  time  when  the  attendance  occurred.  The  words  are 
inapt  to  point  out  a  precise  date.  It  could  not  reasonably  be 
understood  that  the  applicant  intended  that  Dr.  Becker's  at- 
tendance was  precisely  two  years  before  the  date  of  the  appli- 
cation, to  wit,  on  September  14th,  1889,  and  not  a  day  earlier 
or  later.  The  expression  "two  years,"  as  colloquially  used,  is 
always  understood  as  an  approximate  statement.  In  this 
sense  we  think  it  must  be  interpreted  in  this  application.  An 
attendance  by  the  physician  beginning  one  year  and  nine 
months  and  ending  one  year  and  seven  months  before  the 
application  was  not  necessarily,  and  as  matter  of  law,  a  breach 
of  the  warranty. 

Paragraph  5  of  the  application  is :  "I  have  not  been  under 
the  care  of  a  physician  within  two  years,  unless  as  stated  in 

previous  line  [meaning  paragraph  4],  except ."     So  far 

as  the  proofs  disclosed,  this  was  true,  the  applicant  not  being 
shown  to  have  been  under  the  care  of  any  physician  other  than 
Dr.  Becker  within  two  years. 

The  statement  in  paragraph  6 — "I  have  never  been  under 
treatment  in  any  dispensary,  hospital  or  asylum,  nor  been  an 
inmate  of  any  almshouse  or  any  other  institution,  except  two 
years  ago  for  rheumatism" — ^is  covered  by  what  has  already 
been  said  respecting  paragraph  4.  The  words  "two  years  ago" 
are  manifestly  but  an  approximate  statement. 

We  do  not  mean  to  say  that  if  statements  of  this  character 
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were  purposely  made  in  inaccurate  form,  with  the  intent  to 
deceive  the  company,  the  policy  might  not  be  avoided  for 
fraud.  In  this  case  the  question  of  the  bona  fides  of  the  ap- 
plicant was  left  to  the  jury,  whose  verdict  upon  thiis  point  is, 
of  course,  conclusive. 

No  error  being  found  in  the  record,  the  judgment  under 
review  should  be  aflSrmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gab- 
RisoN,  Fort,  Hbndrickson,  Pitney,  Swayze,  Trenchabd, 
BoGERT,  Vredenburgh,  Green,  Gray,  Dill,  J.J.    13. 

For  reversal — Reed,  Veoom,  J.J.     2. 


THE  MAYOR  AND  ALDERMEN  OF  JERSEY  CITY,  PLAINT- 
IFFS IN  ERROR,  V.  NORTH  JERSEY  STREET  RAILWAY 
COMPANY,  DEFENDANT  IN  ERROR. 

Argued  March  27,  1907— Decided  July  2,  1907. 

1.  The  Traction  Companies  act  of  March  14th,  1893  (Pamph.  L.,  p. 
302;  Oen.  Stat.,  p,  3235),  authorizes  companies  incorporated 
thereunder  to  acquire  and  operate  actually  existing  street  rail- 

'ways,  whether  or  not  they  are  at  the  time  being  operated  with 
legal  authority. 

2.  Section  1  of  the  Traction  Companies  act  of  March  14th,  1893 
(Pamph.  L.,  p.  302;  Qen.  Stat.,  p.  3235),  is  a  constitutional 
enactment. 


On  error  to  the  Supreme  Court.  For  opinion  of  that  court, 
see  44  Vroani  175. 

For  the  plaintiffs  in  error,  George  L.  Record  and  Gilbert 
Collins. 

For  the  defendant  in  error,  Frank  Bergen  and  Richard  V. 
Lindabury  ( Sherrerd  Depue  and  William  D.  Edwards  on  the 
brief). 
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The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  city  of  Jersey  City  seeks  by  this  action  to 
eject  the  North  Jersey  Street  Railway  Company  from  a  por- 
tion of  Montgomery  street.  The  railway  company  defends 
for  that  part  of  the  street  occupied  by  its  street  railroad, 
rails,  ties,  poles  and  wires  suspended  thereon  and  used  in  the 
operation  of  its  street  railroad.  A  special  verdict  was  found, 
upon  which  the  Supreme  Court  ordered  judgment  for  the 
defendant. 

*  The  street  railroad  was  originally  built  by  the  Jersey  City 
and  Bergen  Railroad  Company,  which  was  incorporated  by  a 
special  charter  in  1859.  Pamph.  L,,  p.  411.  In  1893  this 
company  leased  its  property  to  the  Consolidated  Traction 
Company,  which  was  incorporated  under  the  general  act  of 
March  14th,  1893,  for  the  formation  of  traction  companies 
(Oen.  Stat.,  p.  3235),  and  this  company  in  turn  leased  the 
property  in  1898  to  the  North  Jersey  Street  Railway  Com- 
pany. 

By  the  charter  of  the  Jersey  City  and  Bergen  Railroad 
Company  its  corporate  existence  was  limited  to  twenty-five 
years.  An  attempt  was  made  to  extend  this  term,  first,  in 
1879  for  fifty  years,  under  the  act  of  1876  (Pamph.  L.,  p, 
235;  Gen.  Stat.,  p.  972,  pi.  302,  304),  and  then  in  1902  per- 
petually, under  the  act  of  1902.  Pamph.  L.,  p.  630.  The 
original  charter  required  that  in  constwicting  the  railroad 
through  Jersey  City,  the  consent  of  the  common  council  of 
that  city  should  first  be  obtained,  and  that  was  done. 

The  plaintiffs'  claim  is  that  all  right  of  the  Jersey  City  and 
Bergen  Railroad  Company  ceased  with  its  corporate  existence 
in  1884,  and  its  francliise  then  lapsed,  so  that  in  1893  its  only 
property  in  the  streets  was  the  rails  and  ties. 

The  Supreme  Court  thought  it  unnecessary  to  decide  this 
question,  and  found  sufficient  authority  in  the  Traction  act  of 
1893  to  sustain  the  defendant's  claim. 

We  are  sensible  of  the  gravity  of  the  case  which  involves  an 
important  part  of  the  railway  system  of  the  defendant  com- 
pany and  the  security  of  many  millions  of  bonds,  and  involves 
also  the  rights  of  a  great  municipality  in  the  public  streets. 
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but  we  should  reproach  ourselves  if  the  importance  of  the  case 
led  us  to  regard  the  questions  at  issue  in  any  other  light  than 
as  pure  legal  questions.  Legal  principles  are  the  same 
whether  the  interests  involved  are  great  or  small,  and  all  cases 
are  entitled  to  the  same  careful  consideration. 

The  arguments  of  counsel  were  directed  to  points,  some  of 
which  we  think  need  not  now  be  decided.  Whether  an  action 
of  ejectment  will  lie  in  a  case  like  this,  where  the  munici- 
pality is  not  excluded  from  the  locus  in  quo,  is  a  point  not 
covered  by  our  previous  decisions,  but  since  the  plea  of  the 
defendant  is,  for  the  purposes  of  the  action,  an  admission  of 
possession  {Ejectment  act,  §  13;  Gen,  Stat.,  p.  1284),  this 
question  may  be  eliminated,  and  the  right  of  the  city  to  main- 
tain this  action  may,  for  the  purposes  of  the  case,  be  conceded. 

We  assume,  also,  in  favor  of  the  city  that  the  consent  re- 
quired by  the  charter  of  the  Jersey  City  and  Bergen  Railroad 
Company  was  limited  to  twenty-five  years,  and  expired  in 
1884,  and  that  the  attempt  to  extend  the  corporate  existence 
would  not,  even  if  successful,  operate  to  extend  the  period  for 
which  the  consent  of  the  city  was  available. 

The  question  raised  as  to  the  constitutionality  of  the  acts 
of  1876  and  of  1902  authorizing  the  extension  of  corporate 
existence  in  case  they  are  to  be  construed  as  continuing  the 
powers  given  by  the  original  charters  is  of  great  importance. 
It  probably  affects  many  corporations  of  this  state,  and  no 
opinion  ought  to  be  hazarded  until  the  occasion  absolutely  re- 
quires. The  view  we  take  renders  unnecessary  an  opinion  on 
this  point. 

We  agree  with  the  Supreme  Court  that  the  right  of  the  de- 
fendant is  properly  rested  on  the  Traction  act  of  1893.  To 
vindicate  that  right  it  is  necessary  to  hold  that  the  act,  prop- 
'  erly  construed,  applies  to  the  case,  and  that  it  is  a  valid  enact- 
ment within  the  constitutional  limits  of  the  legislative  power. 
We  must  first  determine  what  the  legislature  meant,  and  then 
whether  the  method  adopted  to  effectuate  that  intent  was 
within  its  constitutional  rights. 

Stripped  of  the  words  unnecessary  to  be  quoted  for  the 
present   purpose,   the   first   section   authorizes   corporations 
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formed  under  the  act  to  enter  upon  any  highway  upon  which 
any  street  railway  or  other  railroad  operated  as  a  street  rail- 
way is  or  may  be  constructed,  and  to  maintain  and  operate  it, 
with  the  consent  of  the  owner  and  of  the  persons  operating 
the  same;  to  construct  lines  of  street  railway  through  any 
highway,  either  by  extension  of  existing  railways  or  by  the 
building  of  new  lines  thereon,  and  to  use  and  operate  them 
when  constructed.  Two  classes  of  highways  are  contemplated 
by  the  act — ^highways  where  there  is  already  an  existing  street 
I  ail  way,  and  highways  where  new  lines  are  to  be  constructed. 
In  the  first  case,  the  right  is  dependent  upon  the  consent  of 
those  who  own  or  operate  the  existing  line.  In  the  second 
case,  upon  the  consent  of  the  municipality.  Since  we  assume, 
in  the  present  case,  that  the  consent  originally  given  to  the 
Jersey  City  and  Bergen  Company  has  lost  its  force,  and  no 
other  consent  of  the  municipality  is  shown,  it  is  incumbent 
upon  the  defendant  to  bring  Montgomery  street  within  the 
first  class,  in  which  the  statute  authorizes  it  to  operate  upon 
obtaining  the  consent  of  the  owner  of  an  existing  street  rail- 
way. The  question  that  arises  is  whether  the  statute  refers  to 
streets  in  which  a  street  railway  is  actually  operated,  or  only 
to  streets  in  which  one  is  operated  by  legal  authority. 

The  language  of  the  act  is  in  itself  broad  enough  to  include 
111]  existing  street  railways,  whether  or  not  they  are  operated 
as  such  with  legal  authority.  That  it  was  intended  to  include 
all  street  railways  in  actual  operation  is  indicated  by  the  use 
of  express  words  including  railroads  operated  as  street  rail- 
ways. There  wore  in  operation  in  Trenton  and  Atlantic  City 
street  railways  operated  by  companies  incorporated  under  the 
General  Railroad  law.  These  railroads  were  without  right  in 
the  streets.  Thompson  v.  Ocean  City  Railroad  Co,,  31  Vroom 
74;  Tallon  v.  Hohoken,  Id,  212,  214.  They  were  actually 
operated,  not  as  steam  railroads,  but  as  street  railways,  and 
were  included  in  the  act  of  1893.  The  Jersey  City  and  Ber- 
gen railroad  itself  was  incorporated  as  a  railroad  with  the 
power  of  eminent  domain  and  the  right  to  u^e  other  means  of 
locomotion  besides  horses,  which  were  then  the  usual  means 
of  traction  employed  by  street  railways.    It  comes  within  the 
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statutory  language  of  a  railroad  operated  as  a  street  railway. 
It  is  the  actual  operation  which  by  the  very  words  makes  the 
statute  applicable.  This  construction,  which  makes  the  act  of 
1893  apply  to  all  cases  where  the  existing  conditions  were 
similar,  tends  to  make  it  general  in  compliance  with  the  con- 
stitutional mandate,  and  is  the  construction  which  ought, 
therefore,  to  be  favored  if  there  were  an  ambiguity  in  the 
words  themselves.  Besides  the  ordinary  and  natural  meaning 
of  the  words,  and  the  need  for  generality  in  the  legislation, 
other  legislation  indicates  that  it  was  the  existence  rather 
than  the  legality  of  the  actual  conditions  that  the  legislature 
had  in  mind.  The  first  general  act  for  the  incorporation  of 
street  railway  companies  is  the  act  of  1886.  Gen,  Stat.,  p. 
3216.  Section  24  of  that  act  provided  that  no  company  not 
organized  under  a  special  charter  or  under  the  act  itself,  or 
then  actually  owning,  controlling  and  operating  a  street  rail- 
way, should  thereafter  construct  or  operate  a  street  railway. 
This  act  recognized  three  kinds  of  street  railways — those  oper- 
ated by  companies  with  a  special  charter,  those  under  the  gen- 
eral law,  and  actual  street  railways  operated  by  companies  not 
incorporated  either  under  special  charter  or  the  general  law 
for  that  purpose,  and  hence  without  authority  of  law. 

The  reference  to  actual  street  railways  in  the  act  of  1886 
as  a  distinct  class  from  railways  operated  under  a  special 
charter  or  the  general  law  is'  important,  because  it  indicates 
that  when  the  legislature  used  the  words  "street  railwa/^  it 
must  have  looked  rather  to  the  actual  facts  than  to  the  legal 
authority.  The  legal  right  might  be  only  the  property  right  in 
rails  and  ties,  but  the  legislature  evidently  thought  those  rails 
and  ties  might  properly  be  called  a  "street  railway/*  The 
language  amounts  to  a  legislative  definition  of  those  words. 
Such  legislative  usage  corresponds  also  with  the  popular 
meaning.  No  one  would  hesitate  to  call  by  that  name  a  line 
of  road  actually  in  use  for  the  ordinary  purpose  of  q  street 
railway,  whether  operated  by  legal  authority  or  not. 

The  legislature  itself  has,  moreover,  removed  all  doubt  on 
the  subject  by  subsequent  declaratory  legislation.  An  act  of 
1896   (Pamph.  L.,  p,  357)  enacts  that  any  corporation  at- 
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tfmpted  to  be  incorporated  under  the  General  Railroad  act 
prior  to  the  passage  of  the  General  Street  Railway  act,  which 
had  actually  constructed  and  had  in  operation  a  street  rail- 
way, shall  be  deemed  and  taken  to  be  a  street  railway  com- 
pany duly  incorporated  as  such. 

We  may  also  confidently  appeal  to  the  well-known  object 
of  the  Traction  act  of  1893 — ^an  object  apparent  from  its 
whole  framework.  That  object  was  to  make  possible  the 
change  in  motive  power  from  horses  to  other  means  of  trac- 
tion, especially  electricity,  the  application  of  which  to  the 
purpose  was  then  so  recent.  There  is  no  reason  to  believe 
that  the  legislature  intended  to  make  any  distinction  between 
lines  of  railway  which  were  then  actually  serving  the  public 
and  had  the  same  need  of  improved  methods  of  traction. 
Since  1893  there  is  no  lack  of  reported  cases  where  the  rights 
of  street  railways  have  been  in  question.  It  is  significant  that 
the  present  question  has  not  heretofore  been  raised. 

If  we  entertained  any  doubt  of  the  proper  constniction  of 
the  act  of  1893  we  should  be  reassured  by  the  construction 
placed  upon  it  by  the  public  authorities  of  the  city  and  state 
for  ten  years  after  its  passage.  The  special  verdict  shows  that 
the  street  railway  in  question  was  assessed  as  main  stem  for 
the  purpose  of  taxation  under  the  Railroad  Tax  act  of  1884, 
from  that  date  until  1898;  that  annually  since  1898  the 
tracks,  ties,  poles,  wires  and  appurtenances  have  been  assessed 
by  the  taxing  boards  of  Jersey  City,  and  that  from  1901  to 
1904  the  defendant  has  paid  taxes  under  chapter  195  of  the 
laws  of  1900,  commonly  called  the  Franchise  Tax  act.  The 
assessment  of  the  tracks,  poles  and  wires  may  have  been  only 
an  assessment  of  so  much  personal  property,  regardless  of 
their  value  as  a  completed  plant,  and  the  franchise  tax  may 
have  been  assessable  without  regard  to  the  legal  right  to  main- 
tain this  particular  portion  of  track,  but  the  assessment  as 
main  stem  under  the  act  of  1884  could  only  be  made  against 
property  used  for  railroad  purposes,  and  such  an  assessment 
after  the  expiration  of  the  charter  of  the  Jersey  City  and 
Bergen  Railroad  Company  is  a  pretty  clear  indication  that 
the  taxing  authorities  of  the  state  thought  there  was  some- 
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thing  more  to  assess  than  the  bare  physical  equipment  of  rails, 
lies,  poles  and  wires. 

The  city  authorities  brought  an  action  against  the  Con- 
solidated Traction  Compauy  to  recover  car  license  fees  of 
$10  per  car  per  annum  from  September  25th,  1893,  to  May 
25th,  1898.  The  city  claimed  these  fees  under  the  ordinance 
of  1859,  by  which  consent  was  given  to  the  construction  of 
the  Jersey  City  and  Bergen  railroad.  Although  the  action 
was  not  brought  until  1903,  and  can  therefore  hardly  be 
regarded  as  contemporaneous  construction,  it  is  proof  that 
fehortly  before  the  present  suit  was  brought  the  city  authori- 
ties treated  the  railway  as  a  street  railway  legally  existing 
with  the  eity^s  consent. 

The  plaintiffs  attack  the  right  of  the  legislature  to  pass  the 
Traction  act  of  1893.  It  is  not  questioned  that  the  legislature 
has  power  to  control  the  highways  of  the  state,  and  may  grant 
the  use  of  them  to  street  railway  companies  without  the  con- 
tent of  the  municipalities.  The  attack  is  upon  two  grounds — 
first,  that  the  act  delegates  to  the  owners,  lessees  or  operators 
of  a  street  railway,  whether  legal  or  not,  the  power  of  creating 
a  franchise  to  operate  it  perpetually,  a  power  which  the  legis- 
lature alone  can  exercise;  second,  that  it  violates  the  consti- 
tutional provision  against  private,  local  or  special  laws  grant- 
ing an  exclusive  privilege,  immunity  or  franchise,  or  granting 
the  right  to  lay  down  railroad  tracks. 

The  first  objection  overlooks  the  true  source  of  the  fran- 
chise. That  source  is  the  act  of  the  legislature.  The  legis- 
lature, having  plenary  power  in  the  matter,  has  seen  fit  to 
grant  the  right  to  enter  upon  highways  where  there  is  or  may 
be  hereafter  an  existing  street  railway,  upon  condition  that 
the  consent  of  the  existing  railway  shall  be  secured,  just  as  it 
has  granted  the  right  in  other  highways  upon  condition  that 
the  assent  of  the  municipality  shall  be  secured.  The  courts 
are  not  concerned  with  the  wisdom  or  lack  of  wisdom  in  im- 
posing these  conditions.  It  is  enough  for  us  that  the  legis- 
lature, having  power  to  grant  without  condition,  has  chosen 
to  impose  conditions  which  seemed  to  it  to  be  proper.  Such  a 
condition  as  is  now  complained  of  has  been  sustained  by  the 
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courts.  Morgan  v.  Monmouth  PlanJc  Road  Co.,  2  Butcher  99 ; 
In  re  ThiHy-fouHh  Street  Railway  Co.,  102  N.  Y.  343 ;  7  N. 
E.  Rep.  172;  In  re  Atlantic  Avenue  Elevated  Railway  Co., 
136  N.  Y.  292;   32  N.  E.  Rep.  771. 

The  condition  is  not  unlike  that  which  requires  the  assent 
of  owners  of  the  abutting  frontage  before  municipal  action 
can  be  had  favorable  to  the  construction  of  the  road.  Pamph. 
L.  1896,  p.  329.  This  assent  is  required  because  of  the  special 
advantages  and  disadvantages  which  accrue  to  the  abutting 
owners  from  street  railways,  and  not  because  of  any  property 
interest  in  the  street.  Montclair  Military  Academy  v.  North 
Jersey  Street  Railway  Co.,  41  Vroom  229.  The  assent  of  an 
actually  existing  street  railway  may  well  be  required,  not 
only  because  of  the  special  disadvantage  to  it,  but  because, 
even  if  it  is  without  legal  right  to  operate  the  road,  it  still  has 
a  property  right  in  the  rails,  ties,  poles  and  wires  which  even 
the  legislature  cannot  take  away.  Cleveland  Electric  Railway 
Co.  V.  Cleveland,  204  U.  S.  116  (at 'p.  142). 

It  was  proper  in  all  cases,  and  necessary  in  the  case  of  most 
of  our  streets,  very  few  of  which  are  wide  enough  for  two  sets 
of  tracks,  to  require  the  consent  of  existing  street  railways, 
even  though  they  were  operating  without  legal  authority, 
before  the  legislature  could  exert  its  power  to  grant  the  right 
to  the  new  company  incorporated  under  the  Traction  Com- 
pany act.  But  that  consent  is  no  more  the  source  of  the  right 
than  is  the  consent  of  abutting  owners.  The  right  comes 
from  the  legislative  grant. 

The  objection  to  the  constitutionality  of  the  act  goes 
deeper.  It  is  urged  that  in  substance  a  grant  to  a  company 
organized  under  the  Traction  act  of  1893,  conditioned  upon 
the  assent  of  the  existing  company,  amounts  to  an  extension 
of  the  right  of  the  existing  company  to  occupy  the  street, 
since  all  it  need  do  is  to  cause  a  traction  company  to  be  organ- 
ized in  its  own  interest  and  under  its  own  control  and  grant 
its  consent  to  that  company  and  no  other.  No  doubt  such  a 
result  is  possible.  The  effect  is  to  create  an  exclusive  privi- 
lege in  the  public  streets  and  a  right  to  lay  down  railroad 
tracks  indirectly  instead  of  directly.     If  the  statute  which 
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authorizes  and  makes  possible  such  a  result  is  private,  local 
or  special,  it  is  in  conflict  with  the  constitution.  Is  the  act 
of  1893  of  that  character?  Certainly  not  in  form.  The 
words  of  the  statute  are  as  general  as  possible.  It  authorizes 
any  three  persons  to  organize  a  traction  company  and  to  ac- 
quire the  necessary  consents.  It  applies  to  all  streets  and 
highways,  and  to  all  street  railways  existing  at  the  time  of 
the  passage  of  the  act  or  thereafter.  To  secure  ttie  right  to 
lay  tracks  in  streets  where  none  exist,  a  route  must  be  filed 
with  the  secretary  of  state,  and  the  consent  of  the  proper 
municipal  authority  secured.  The  privileges  offered  by  the 
act  are  open  to  all.  No  law  can  secure  to  all  equal  ability  to 
avail  themselves  of  its  privileges.  This  act  gives  all  an  equal 
opportunity.  It  is  suggested  that  the  privilege  should  be 
awarded  in  an  open '^  competition  to  the  highest  bidder,  but 
that  plan  gives  an  advantage  to  the  man  with  the  longest 
purse.  The  plan  offered  by  the  law  gives  the  advantage  to 
him  who  is  most  diligent  and  expeditious  in  filing  the  route. 
The  former  plan  may  now  seem,  in  the  light  of  the  experience 
of  fifteen  years,  to  be  the  one  that  ought  to  have  been  adopted 
in  the  interest  of  our  municipalities,  but  that  is  a  question  of 
expediency  which  the  legislature  had  the  right  to  determine. 
No  matter  how  general  may  be  the  law  granting  rights,  fran- 
chises or  privileges,  there  must  be  something  to  constitute  an 
acceptance  of  the  right.  It  may  be  the  filing  of  a  route  under 
the  General  Railroad  law.  It  may  be  the  organization  of  a 
company  and  the  obtaining  of  municipal  consent  nnder  the 
act  for  the  organization  of  water  companies,  or  the  act  for 
the  organization  of  sewer  companies.  It  may  be,  as  sug- 
gested, a  successful  bid  at  a  public  auction.  Upon  compliance 
with  the  condition  the  right  becomes  exclusive,  but  the  source 
of  the  right  is  the  legislative  enactment,  and  that  is  none  the 
less  general  because  only  a  few  have  the  desire  or  the  ability 
tu  avail  themselves  of  its  privileges.  All  that  the  legislature 
is  forbidden  to  do  is  to  adopt  an  arbitrary  standard  for  those 
who  are  authorized  to  obtain  the  offered  privileges. 

The  requirement  of  the  consent  of  the  existing  company 
does  indeed  give  an  advantage  to  that  company,  but  it  is  an 
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advantage  arising  naturally  out  of  the  actual  situation,  and 
not  devised  arbitrarily  for  the  purpose  of  favoring  one  at  the 
expense  of  another.  The  advantage  not  only  arises  naturally 
out  of  the  actual  situation,  but,  except  in  the  case  of  streets 
wide  enough  for  competing  lines,  is  dictated  by  justice  and 
the  very  necessity  of  the  case,  for  the  property  right  of  an 
existing  company,  even  though  it  is  only  a  property  in  the 
physical  equipment  of  the  road,  cannot  be  taken  away. 

The  cases  relating  to  the  taking,  cultivating  and  planting 
of  oysters  are  good  illustrations  of  the  legislative  power.  In 
the  earliest  case  (State  v.  Post,  26  Vroom  264)  the  court 
conceded  that  the  state  might  grant  an  exclusive  right  to 
those  who,  by  occupancy,  planting  or  staking  the  ground,  had 
a  meritorious  ground  for  the  grant,  and  held  the  act  bad  only 
because  the  privilege  was  limited  to  those  who  had  planted 
and  staked  the  grounds  at  the  time  of  the  passage  of  the  act. 
]jater  legislation  has  been  sustained  in  State  v.  Corson,  38  Id, 
178,  and  State  v.  Price,  42  Id,  249.  The  Traction  act  of  1893 
avoids  the  difficulty  which  arose  in  State  v.  Post,  and  applies  to 
all  highways  in  which  a  street  railway  is  now  or  may  hereafter 
be  constructed,  and  the  privilege  offered  is  based  upon  the 
meritorious  ground  of  an  already  existing  right  of  property. 
The  reason  that  existing  street  railways  may  benefit  by  the 
legislation  now  in  question  is  th^t  they  alone  have  the  quali- 
ties which  make  them  susceptible  of  the  benefit.  All  who 
possess  the  same  qualities  may  receive  the  same  benefit,  as  far 
as  the  statute  has  to  do  with  it,  and  any  difference  arises,  not 
out  of  the  statute,  but  out  of  the  prior  situation. 

The  distinction  made  by  the  act  between  streets  where  a 
street  railway  exists  and  those  where  there  is  none  is  also  a 
rational  distinction,  having  in  view  the  objects  of  the  legisla- 
tion. In  order  to  prevent  the  seizure  of  streets  at  the  will  of 
the  traction  companies,  conditions  were  interposed  calculated  * 
to  limit  the  streets  to  those  in  which  there  was,  or  might  rea- 
sonably be  supposed  to  be,  some  public  need  of  a  railway.  As 
to  streets  in  which  a  railway  existed,  that  necessity  might 
fairly  be  supposed  to  have  been  once  determined,  as  in  fact  it 
had  been  in  this  ver}'  case.     As  to  others,  the  determination 
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was  left  to  a  municipal  body.  We  see  no  reason  why  the 
legislature  may  not  fairly  base  its  action  upon  differences  of 
character  and  needs  already  existing. 

Numerous  statutes  have  been  sustained  the  object  of  which 
was  to  correct  the  defective  execution  of  deeds  or  defective 
municipal  action.  Den  v.  Dotvnam,  1  6i\  135;  State  v. 
Newark,  3  Butcher  185,  196;  State,  ex  rel.  Walter,  v.  Union, 
A  Vroom  350,  355;  State,  Vreeland,  pros.,  v.  Bergen,  5  Id, 
438;  State,  Kohler,  pros,,  v.  Chitteiiberg ,  9  Id,  419;  Mutual 
Benefit  Life  Insurance  Co,  v.  Elizabeth,  13  Id,  235. 

Such  statutes  operate  to  confer  an  exclusive  privilege,  or 
even  to  make  good  ^  title  to  land,  but  the  legislative  power 
has  never  been  doubted.  Their  justification  is  found  in  the 
meritorious  ground  of  an  already  existing  situation. 

The  fact  that  no  question  of  the  constitutionality  of  the  act 
of  1893  for  the  reasons  now  urged  has  been  raised  heretofore, 
notwithstanding  the  activity  of  litigation  with  reference  to 
street  railways,  is  as  potent  an  argument  in  favor  of  the  con- 
stitutionality of  the  act  as  in  favor  of  its  construction,  to 
which  we  have  already  adverted.  If  the  act  were  unconsti- 
tutional, the  objection  would  certainly  have  occurred  to  the 
counsel  who  argued  the  case  of  West  Jersey  Traction  Co.  v. 
Camden  Horse  Railroad  Co.,  8  Dick.  Ch.  Rep.  163,  and  the 
great  judge  who  delivered  the  opinion  in  that  case.  We  think 
the  act  is  constitutional. 

The  judgment  should  be  aifirmed,  with  costs. 

For  affirmance — The  Chancellor,  Garrison,  Fort, 
SwAYZE,  Reed,  Trench ard,  Bogert,  Vredenburgh,  Vroom, 
Green,  Dill,  J.J.     11. 

For  reversal — None. 
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OSWALD  SCHMIDT  ET  AL..  DEFENDANTS  IN  ERROR,  v. 
RANDOLPH  PERKINS  ET  AL.,  PLAINTIFFS  IN  ERROR. 

Argued  March  14,  1907— Decided  June  17,  1907. 

1.  The  title  to  tangible  personal  property  belonging  to  an  Iowa  cor- 
poration, bat  actually  stored  in  New  Jersey  and  not  merely  in 
tranaitUt  is  to  be  determined  by  the  law  of  New  Jersey,  as  be- 
tween residents  of  Iowa  and  residents  of  states  other  than  Iowa. 

2.  A  sale  of  tangible  personal  property  actually  stored  in  New  Jer- 
sey by  an  insolvent  Iowa  corporation  to  four  creditors,  one  of 
whom  is  a  director,  in  satisfaction  of  an  antecedent  debt,  is  In- 
valid as  against  attaching  creditors  resident  in  stated  other  than 
Iowa,  where  all  the  vendees  have  knowledge  of  the  facts. 


On  error  to  the  Hudson  Circuit. 

For  the  plaintiffs  in  error,  Oeorge  0.  Tennant. 

For  the  defendants  in  error,  Maodmilian  T,  Rosenberg. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  is  an  action  of  replevin  involving  the 
title  to  certain  engines,  formerly  the  property  of  the  White- 
head Machinery  Company,  an  Iowa  corporation.  The  plaint- 
iffs claim  under  a  sale  made  to  them  in  Iowa  on  October  4th, 
1905.  The  defendants,  under  an  attachment  out  of  the  Hud- 
feon  Circuit  levied  at  Jersey  City  October  7th,  1905.  The 
plaintiffs  are  residents  of  Iowa.  The  residence  of  the  plaintiff 
in  attachment  is  not  shown,  but  seems  to  have  been  in  Illi- 
nois, and  the  applying  creditor  is  a  resident  of  that  state. 
The  actual  sit'us  of  the  engines,  from  the  time  they  were 
bought  by  the  Whitehead  Machinery  Company  early  in  1904 
to  the  date  of  the  attachment,  more  than  a  year  and  a  half, 
was  in  Jersey  City,  where  they  were  in  the  custody  of  the 
Pennsylvania  railroad.  They  had  been  bought  by  the  White- 
head company,  which  dealt  in  second-hand  machinery,  for 
purpose  of  resale,  and  the  evident  intent  was  to  leave  them 

Vol.  xlv.  60 
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in  Jersey  City  until  they  were  actually  sold.  Notice  of  the 
sale  to  the  plaintiffs  was  immediately  given  to  the  Pennsyl- 
vania Railroad  Company.  The  sale  was  for  the  purpose  of 
satisfying  a  note  of  the  Whitehead  company  dated  November 
1st,  1904,  payable  one  year  after  date  and  endorsed  by  the 
plaintiffs.  This  note  was  held  by  an  Iowa  bank,  and  was  paid 
by  the  plaintiffs  October  4th,  1905,  the  day  of  the  sale  to 
them.  One  of  the  plaintiffs  was  a  director  of  the  Whitehead 
company  at  the  time.  One  had  been,  but  had  resigned  some 
time  before,  and  two  had  acted  as  directors  upon  the  suppo- 
sition that  five  were  required,  but  had  discovered  previous  to 
October  4th  that  only  three  were  authorized.  All,  however, 
took  part  in  the  transaction. 

At  the  trial  the  solution  of  the  question  at  issue  was  treated 
by  counsel  on  both  sides  as  dependent  upon  the  law  of  Iowa 
as  to  transfers  of  property  of  an  insolvent  corporation  to  its 
directors,  and  evidence  was  taken  on  that  subject  by  the 
plaintiffs  and  defendants.  The  trial  judge  directed  a  verdict 
for  the  plaintiffs,  to  which  exception  was  duly  taken.  At  the 
argument  in  this  court  it  was  for  the  first  time  suggested  that 
the  title  was  governed  by  the  law  of  New  Jersey,  and  counsel 
were  allowed  to  submit  supplemental  briefs. 

We  think  the  case  was  tried  by  counsel  upon  an  erroneous 
theory.  The  title  to  tangible  personal  property  is  ordinarily 
governed  by  the  law  of  its  sitm.  The  maxim  mohilia  per- 
sonam sequuntur  states  a  mere  fiction  of  law,  which  it  is  some- 
times necessary  to  apply  in  order  to  do  justice,  but  it  ought 
not  to  be  extended  beyond  that  necessity.  Our  Supreme  Court 
long  ago  recognized  the  absurdity  of  affirming  that  goods 
found  within  the  jurisdiction  of  the  state  are  not  subject  to 
its  laws  (Varnum  v.  Camp,  1  Or,  326),  and  more  than  fifty 
years  later,  in  Cronan  v.  Fox,  21  Vroom  417,  this  court  said: 
^The  rule  that  the  title  to  movable  property  is  to  be  judged 
of  and  determined  by  the  lex  rei  sitm  (which  is  not  without 
exceptions)  has  prominent  application  and  adoption  where 
personal  property  is  seized  under  process  issued  from  the 
courts  of  the  state  where  the  property  is.'^    The  learned  judge 
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who  wrote  the  opinion  in  that  case  did  not  state  the  excep- 
tions to  which  he  referred.  He  may  have  had  in  mind  cases 
of  choses  in  action,  sometimes  classed  as  movables  and  sub- 
ject to  the  maxim  above  quoted  {Moore  v.  Bonnell,  2  Vroom 
90) ;  cases  where  both  claimants  have  the  same  domicile  {Run- 
yon  V.  Oroshon,  1  Beas.  86;  Northwestern  Bank  v.  Poynter 
(1895),  A.  C.  56) ;  cases  where  the  conveyance  is  itself 
sufficient  to  pass  title,  and  the  only  invalidity  arises  out  of 
the  proposed  method  of  distributing  the  proceeds,  and  the 
objection  is  made  by  creditors  not  resident  in  New  Jersey 
{Bentley  v.  Whittemore,  4  C.  E.  Gr.  462),  or  cases  where 
the  goods  are  merely  in  transitu  {Sav.  Int.  Law,  Eng,  trans., 
135),  of  which  rule  Knowles  Loom  Works  v.  Vacher,  28 
Vroom  490;  affirmed,  30  Id.  586,  seems  the  nearest  illustra- 
tion in  our  reports.  We  have  recently  reviewed  the  cases  in 
Cooper  V.  Philadelphia  Worsted  Co.,  2  Robb.  622.  None  of 
the  exceptions  are  applicable  to  the  present  case.  The  cases 
of  an  assignment  with  preferences  and  of  goods  in  transitu 
are  most  like  it.  The  latter  exception  is  not  in  point  since 
the  goods  were  stored  in  Jersey  City  for  more  than  a  year 
and  a  half,  and  without  any  present  intent  of  removal  unless 
in  the  event  of  a  resale.  The  former  exception,  which  was  the 
case  of  Bentley  v.  Whittemore,  is  not  in  point  since  in  that 
case  the  conveyance  itself  was  sufficient  under  our  law.  It 
was  only  the  method  of  distribution  to  which  the  conveyance 
was  ancillary  that  militated  with  the  provisions  of  our  statute. 
It  was  therefore  quite  possible  to  sustain  the  conveyance  in 
that  case  and  disregard  the  provision  for  a  preference  among 
creditors  in  the  distribution.  In  the  present  case  it  is  the  con- 
veyance itself  which  is  voidable  by  creditors,  for  reasons  to  be 
stated  hereafter.  The  court  took  pains  to  point  out,  in  Bentley 
V.  Whittemore,  the  distinction  between  a  defect  in  the  con- 
veyance itself  and  a  defect  in  the  scheme  to  which  the  convey- 
ance was  ancillary.  Such  a  distinction  was  quite  essential  to 
the  decision  of  that  case  since  the  title  to  land  came  in  ques- 
tion. The  court  said :  "No  doubt  is  intended  to  be  hinted  as 
to  the  settled  existence  of  the  rule  that  the  validity  of  every 
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disposition  of  real  estate  must  depend  upon  the  law  of  the 
country  in  which  that  estate  is  situated.'* 

Cronan  v.  Fox  was  decided  twenty  years  after  Bentley  v. 
Whittemore,  and  in  our  judgment  enunciates  the  rule  that 
must  govern  the  present  controversy.  This  case  is  indeed  the 
converse  of  that.  There  the  conveyance  was  invalid  in  Mary- 
land, but  valid  in  New  Jersey.  Here  the  conveyance  is  said 
to  be  valid  in  Iowa,  but  invalid  in  New  Jersey.  In  that  case 
we  protected  the  grantee  against  the  process  of  our  own 
courts.  If  there  is  any  difference  it  is  in  favor  of  sustaining 
a  seizure  under  the  process  of  our  courts,  as  we  are  now  asked 
to  do.  One  of  the  attaching  creditors,  and  probably  both,  are 
not  residents  of  Iowa,  and  hence  are  not  to  be  held  as  bound 
by  the  law  of  that  state.  We  therefore  see  no  difficulty  in  the 
way  of  holding  that  the  title  to  the  goods  is  to  be  determined 
by  the  law  of  New  Jersey. 

The  law  of  this  state,  independent  of  section  64  of  the  Cor- 
poration act  {Pamph,  L.  1896,  p,  298)  is  that  directors  of  an 
insolvent  corporation  are  trustees  of  its  funds  for  its  credit- 
ors, and  subject  to  the  rule  that  a  trustee  cannot  use  property 
for  his  own  benefit  to  the  disadvantage  of  the  cestui  que  trust. 
It  follows  that  directors  who  are  creditors  stand  upon  the 
same  footing  as  any  other  creditor,  and  cannot  by  any  act  of 
their  own  obtain  a  position  superior  to  that  of  other  creditors 
for  whose  benefit  they  hold  the  trust  assets.  This  wholesome 
doctrine  was  established  at  a  time  when  our  statute  did  not 
contain  the  provisions  now  embodied  in  section  64.  Mont- 
gomery  v.  Phillips,  8  Dick.  Ch.Ttep.  203  (at  p.  217).  The  rule 
applies  only  to  directors.  Savage  v.  Miller,  11  Id.  432.  The 
facts  of  this  case  suggest  the  query  whether  the  same  rule 
would  be  applicable  to  directors  who  are  such  only  de  facto, 
but  it  is  not  necessary  to  decide  this  question.  One  of  the  four 
to  whom  the  engines  were  sold  was  actually  a  director.  All 
seem  to  have  taken  part  in  the  transaction,  and  to  have  known 
of  what  our  law  deems  a  breach  of  trust.  If  so,  they  can  no 
more  profit  thereby  than  the  director  himself. 

A  conveyance  of  property  held  in  trust  by  which  a  trustee 


Digitized  by  CjOOQIC 


MARCH  TERM,  1907.  789 


45  Vroom.  Schmidt  v.  Perkins. 


attempts  to  secure  an  advantage  for  himself  as  against  his 
ceshii  que  trust  is  voidable  by  the  cestui  que  trust.  Stoats  v. 
Bergen,  2  C.  E,  Or.  554,  558;  Romaine  v.  Hendrickson's 
Executors,  12  Id.  162;  afftrmed,  1  Stew.  Eq.  275;  Bassett  v. 
Shoemaker,  1  Dick.  Ch.  Rep.  538.  The  question  usually 
arises  in  equity,  but  there  is  no  reason  why  the  sale  should 
not,  like  other  fraudulent  sales  of  personal  property,  be 
avoided  at  law.  In  this  ease  the  attaching  creditors  occupy 
the  position  of  cestuis  que  trustent  and  the  plaintiffs  the  posi- 
tion of  trustees  or  vendees  with  notice.  The  attachment  was 
in  itself  an  election  to  avoid  the  sale. 

The  rule  of  Montgomery  v.  Phillips  applies  only  to  in- 
solvent corporations,  and  unless  there  was  evidence  of  insolv- 
ency on  October  4th,  1905,  the  direction  of  verdict  for  the 
plaintiifs  was  correct.  We  think  there  was  persuasive  evi- 
dence of  insolvency  within  the  meaning  of  the  word  in  our 
law.  National  Bank  of  the  Metropolis  v.  Sprague,  6  C.  E. 
Gr.  530,  538;  Skirm  v.  Eastern  Rubber  Manufacturing  Co., 
12  Dick.  Ch.  Rep.  179,  184.  It  is  unnecessary  to  recite  the 
evidence  which  leads  us  to  this  view,  since  the  question  is  one 
of  fact,  which  must  be  determined  by  a  jury. 

The  judgment  must  be  reversed,  and  the  record  remitted 
for  a  new  trial. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Gakki- 
soN,  Fort,  Hendrickson,  Pitney,  Swayze,  Reed,  Trench- 
ARD,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray,  Dill, 
J.J.     15. 
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THE  STATE,  EX  REL.  JOHN  BUMSTED,  RELATOR,  DE- 
FENDANT IN  ERROR,  V.  ARCHIBALD  M.  HENRY, 
PLAINTIFF  IN   ERROR. 

Submitted  March  Term,  1907— Decided  June  17,  1907. 

1.  An  information  in  the  nature  of  quo  warranto  which  dues  not 
attack  the  existence  of  the  office,  but  only  the  right  of  the  de- 
fendant to  hold  the  same,  may,  under  the  statute,  be  filed  by  a 
private  relator.    Hann  v.  Bedell,  38  Vroom  148,  approved. 

2;  Whether  an  act  merely  changing  the  method  of  appointment  ot 
municipal  ofllcers  is  special  because  not  applicable  to  municipali- 
ties where  the  oflScers  are  elective,  in  case  it  applies  to  all  cases 
where  the  ofllcers  are  appointive,  qucsre. 

3.  The  fact  that  municipal  ofllcers  are  note  appointive  has  no  rea- 
sonable relation  to  the  method  of  appointment,  and  legislation 
changing  the  method  of  appointment  which  applies  only  to  mu- 
nicipalities where  the  excise  commissioners  are  appointive  at  the 
time  of  the  passage  of  the  act  is  special  and  unconstitutional. 

4.  Section  5  of  the  act  of  1906  {Pamph,  L.,  pp.  199,  205)  is  uncon- 
stitutional. 

5.  The  fact  that  the  relator's  term  of  ofllce  expired  pending  the 
appeal  does  not  deprive  him  of  the  right  to  have  the  judgment 
afllrmed. 


On  error  to  the  Supreme  Court.  For  opinion  of  that  court, 
see  ante  p.  162. 

For  the  relator,  defendant  in  error,  J.  Merritt  Lane. 

For  the  plaintiff  in  error,  Howard  R.  Cruse  and  John  IF. 
Queen, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE^  J.  The  plaintiff  in  error  raises  in  this  court  a 
question  not  mooted  below,  the  right  of  a  private  relator  to 
file  the  information  in  his  own  name.  Without  passing  upon 
the  question  whether  this  objection  is  so  fundamental  that 
we  ought  now  to  entertain  it,  it  is  enough  to  say  that  the 
objection  fails  to  take  into  account  the  nature  of  the  pro- 
ceedings.   The  information  does  not  attack  the  existence  of 
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the  board  of  excise  commissioners;  it  concedes  that  and 
attacks  only  the  right  of  the  defendant  to  hold  the  oflBce. 
This  distinction  has  been  pointed  out  in  the  Supreme  Court 
by  the  Chief  Justice  in  Hann  v.  Bedell,  38  Vroom  148.  The 
reason  which  underlies  the  rule  requiring  an  information  to 
be  filed  by  the  attorney-general  where  the  very  existence  of 
the  oflSce  is  in  question  was  stated  by  Chief  Justice  Beasley 
in  Steehnan  v.  Vickers,  22  Id,  180.  That  reason  is  not  ap- 
plicable in  this  case. 

The  Supreme  Court  held  section  5  of  the  act  of  1906 
{Pamph,  L.,  p.  205)  to  be  unconstitutional  on  two  grounds: 

First,  Because  it  affects  only  municipalities  having  ap- 
pointive excise  commissioners ;  second,  because  it  affects  only 
mimicipalities  now  having  such  boards. 

It  is  doubtful  if  the  first  ground  can  be  sustained.  From 
the  time  of  the  decision  in  Rwhards  v.  Hammer,  13  Vroom 
435,  the  test  of  generality  of  legislation  has  been  whether  the 
characteristics  selected  as  the  basis  for  classification  made  a 
substantial  distinction,  having  a  reference  to  the  subject- 
matter  of  the  legislation,  between  the  objects  or  places  em- 
braced in  such  legislation  and  the  objects  or  places  excluded. 
Both  the  purpose  of  the  act  and  the  objects  on  which  it  is 
intended  to  operate  must  be  considered.  "If  these  objects 
are  distinguished  from  others  by  characteristics  evincing  a 
peculiar  relation  to  the  legislative  purpose,  and  showing  the 
legislation  to  be  reasonably  appropriate  to  the  former  and  in- 
appropriate to  the  latter,  the  objects  will  be  considered,  as 
respects  such  legislation,  to  be  a  class  by  themselves,  and 
legislation  affecting  such  a  class  to  be  general."  Long 
Branch  v.  Sloan,  20  Id,  356,  362,  363.  This  language  of 
the  present  Chancellor  has  been  approved  by  this  court  in 
Freeholders  of  Hudson  v.  Buck,  22  Id,  155,  and  has  been 
frequently  quoted.  It  may  well  be  that  a  classification  of 
municipalities  with  reference  to  the  method  of  choosing  of- 
ficers, by  appointment  or  by  election,  may  not  be  valid  for 
some  legislative  purposes ;  but  we  are  not  prepared  to  say  that 
an  act  merely  changing  the  method  of  appointment  would 
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be  invalid  if  it  applied  to  all  eases  where  the  oflBcers  in  ques- 
tion were  to  be  appointed. 

The  Supreme  Court,  however,  was  clearly  right  in  hold- 
ing legislation  to  be  unconstitutional  which  regulates  the 
method  of  appointment  in  municipalities  now  having  excise 
commissioners  appointed  by  the  mayor  or  governing  body. 
The  fact  that  oflBcers  are  now  appointive  has  no  reasonable 
relation  to  the  method  of  appointment.  There  is  no  substan- 
tial reason  why  one  method  of  appointment  should  be  adopted 
in  cities  now  within  the  class  and  another  method  in  cities 
which  will  in  the  ordinary  and  regular  course  of  events  come 
into  the  class  hereafter.  Such  a  classification  has  been  fre- 
quently condemned.  The  cases  have  been .  recently  cited  in 
this  court  and  repetition  is  needless.  Seymour  v.  Orange, 
ante  p,  549. 

It  is  now  urged  that  the  judgment  is  erroneous,  because 
it  adjudged  the  relator  to  be  entitled  to  the  office.  This  is 
authorized  by  the  statute  if  the  pleadings  are  properly 
framed  for  the  purpose.  Pamph,  L.  1903,  p.  379,  §  12.  The 
information  charges  that  the  relator  was  duly  appointed  ex- 
cise commissioner  for  a  term  not  to  expire  until  April  28th, 
1907;  that  he  duly  qualified  and  exercised  the  rights  and 
privileges  of  the  office.  These  charges  are  admitted  by  the 
demurrer.  Such  pleadings  are  certainly  properly  framed 
for  the  purpose  of  determining  the  title  of  the  relator. 

The  judgment  should  be  affirmed,  with  costs.  The  fact 
that  the  relator's  term  of  office  has  expired  pending  the  ap- 
peal does  not  deprive  him  of  the  right  to  have  the  judgment 
affirmed.  Hammer  v.  Richards,  15  Vroom  667,  671.  He  is 
under  any  circumstances  entitled  to  judgment  for  his  costs. 
People  V.  Loomis,  8  Wend,  396. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Hendrickson,  Pitney,  Swayze,  Booert,  Vreden- 
BURGH,  Yroom,  Green,  Gray,  Dill,  J.J.    12. 

For  reversal — None. 
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THE  STATE,  EX  REL.  GEORGE  W.  DECKER,  RELATOR,  DE- 
FENDANT IN  ERROR,  V.  PHILIP  J.  DAUDT,  PLAINTIFF 
IN  ERROR. 

On  error  to  the  Supreme  Coiirt. 

Per  Curiam. 

The  judgment  is  aflSnned,  for  the  reasons  stated  in  Bimi- 
sted  V.  Henry,  just  cited. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Hendrickson,  Pitney,  Swayze,  Bogert,  Vreden- 
burgh,  Vroom,  Green,  Gray,  Dill,  J.J.    12. 

For  reversal — None. 


STEPHEN    DEMATO,    PLAINTIFF    IN    ERROR,    v.    HUDSON 
COUNTY  GAS  COMPANY,  DEFENDANT  IN  ERROR. 

Argued  March  6,  1907— Decided  June  17,  1907. 

The  plaintiff  was  employed  to  strike  a  steel  chisel  with  a  hammer,  and 
was  injured  by  a  piece  of  steel  struck  off  in  the  process  of  ham- 
mering. The  defect  alleged  was  the  deterioration  of  the  chisel, 
due  to  the  constant  use.  Held,  that  the  duty  of  inspection  and 
repair  was  incidental  to  the  duty  to  use,  and  the  negligence  was 
that  of  the  plaintiff^s  fellow-servants,  and  not  of  the  master. 


On  orror  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Alexander  Simpson. 

For  the  defendant  in  error,  Williant  D,  Edwards. 
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The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  plaintiff,  a  laborer  in  the  employ  of  the 
defendant,  was  injured  in  the  eye  while  striking  a  chisel  with 
a  hammer.  He  had  just  begun  this  work.  The  accidont  hap- 
pened on  Saturday.  On  Monday  he  was  operated  on,  and  he 
says  a  piece  of  steel  was  taken  out  of  his  eye.  He  never  saw 
it,  and  did  not  know  whether  it  was  steel.  The  surgeon  who 
performed  the  Operation  was  not  a  witness.  The  claim  of  the 
plaintiff  is  that  the  head  of  the  chisel  was  defective  because  it 
was  scaly  and  battered  by  the  continual  beating  of  a  hammer. 
The  chisel  was  not  produced,  but  was  said  to  resemble  one 
which  was  shown  to  the  plaintiff  on  the  trial. 

The  evidence  is  hardly  sufficient  to  show  that  the  plaintiff's 
iijjury  was  due  to  a  piece  of  steel  from  the  chisel,  but  we 
assume  in  his  favor  that  there  was  enough  proof  of  the  fact 
to  carry  the  case  to  the  jury.  There  was,  however,  no  evidence 
of  negligence  on  the  part  of  the  defendant.  The  plaintiff's 
own  expert  witness  testifies  that  the  alleged  bad  condition  of 
the  chisel  was  not  due  to  defect  in  the  steel,  but  was  necessary 
to  the  use  of  the  implement;  that  there  is  a  point  when  the 
defect  should  be  discovered;  that  the  men  who  had  the  best 
knowledge  of  that  are  the  men  who  are  using  it;  that  it 
should  be  sent  to  the  blacksmith  to  be  dressed  up ;  that  chisels 
are  constantly  sent  for  that  purpose  when  it  is  necessary. 
There  is  no  evidence  that  the  chisel,  when  furnished  to  the 
men  by  the  defendant,  was  in  improper  condition. 

It  hardly  needed  the  evidence  of  an  expert  to  prove  that  the 
head  of  a  chisel,  which  is  constantly  struck  with  a  hammer, 
will  in  time  deteriorate.  Deterioration  is  the  necessary  result 
of  the  use  for  which  it  was  intended.  The  duty  of  inspection 
and  repair  in  such  a  case  is  incidental  to  the  duty  of  the 
employes  to  use  the  tool  in  their  common  employment,  and 
the  master  is  not  responsible  to  an  employe  for  the  failure  of 
his  fellow-servants  to  perform  that  duty.  Steamship  Com- 
pany V.  Ingebregsten,  28  Vroom  400.  A  recent  case  in  this 
court  illustrates  the  distinction  between  the  failure  of  the 
master  to  furnish  a  proper  tool  and  the  failure  of  his  servants 
to  inspect  and  repair  when  the  tool  necessarily  deteriorates  by 
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the  very  use.  Campbell  v.  Oillespie  Company,  40  Id,  279. 
We  there  said :  "Drift  pins  are  obviously  subject  to  deterio- 
ration in  their  use,  and  thereby  to  become  to  some  extent 
dangerous,  and  if  the  pin  used  in  this  case  was,  when  fur- 
nished to  William  Campbell,  reasonably  safe  for  the  work  of 
riveting,  the  duty  of  inspection  fell  upon  him  to  see  whether 
it  became  imperfect  during  his  use  of  it,  and  for  his  neglect 
to  make  such  inspection  the  master  will  not  be  liable.'^ 

The  trial  judge  rightly  ordered  a  nonsuit,  and  the  judg- 
ment is  aflSrmed,  with  costs. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchahd,  Bogert,  Vroom,  Green,  Dill,  J.J.    13. 

For  reversal — None. 


HIRAM  WOMBLE  HOLT,  PLAINTIFF  IN  ERROR,  v,  UNITED 
SECURITY  LIFE  INSURANCE  AND  TRUST  COMPANY, 
DEFENDANT  IN  ERROR. 

Submitted  March  25,  1907— Decided  June  17,  1907. 

A  trust  company  agreed  to  make  a  loan  of  money,  to  be  advanced  when 
a  building,  to  cost  a  certain  sum,  was  completed.  The  loan  was 
to  be  made  when  security  was  furnished,  consisting  of  a  life  in- 
surance policy  of  the  borrower  and  another,  the  payments  of  the 
premiums  upon  which  policies  were  to  be  secured  by  bonds  and 
real  estate  mortgages.  After  the  application  for  insurance  was 
accepted,  and  the  bond  and  mortgage  delivered,  and  the  mortgage 
placed  on  record  by  the  trust  company,  the  latter  announced  that 
it  would  not  make  the  loan.  Held,  that  the  contract  was  com- 
plete, and  did  not  lack  a  consideration.  Held,  that  upon  the 
repudiation  of  the  contract  by  the  trust  company,  a  right  of 
action  for  its  breach  arose  at  once,  and  the  borrower  need  not 
await  the  arrival  of  the  date  when  the  building  was  to  be  com- 
pleted. 


On  error  to  the  Supreme  Court. 
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For  the  plaintiff  in  error,  Eli  H,  Chandler  and  Oeorge  A. 
Bourgeois. 

For  the  defendant  in  error,  Lewis  Starr. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  action  was  brought  to  recover  damages  for 
an  asserted  breach  of  a  contract  entered  into  by  the  United 
Security  Life  Insurance  and  Trust  Company  with  the  plaint- 
iff, Holt.  By  the  terms  of  this  contract  the  trust  company 
was  to  loan  the  plaintiff  $32,500. 

The  action  was  brought,  first,  for  the  repudiation  of  the 
contract  by  the  trust  company ;  secondly,  for  damages  arising 
after  its  repudiation  of  the  contract,  for  defendant's  refusal 
to  cancel  two  mortgages  given  by  the  plaintiff  to  secure  the 
mentioned  loan. 

At  the  close  of  the  plaintiff's  case  the  court  directed  a  non- 
suit, and  this  writ  brings  up  the' judgment  entered  thereon. 

The  defendant,  as  its  name  implies,  is  a  corporation  exer- 
cising a  mingled  trust  and  life  insurance  business.  It  loans 
money  upon  security  which  consists  of  policies  upon  the  life 
of  the  borrower,  and  also  of  mortgages  upon  real  estate. 

In  1899  one  Chapman  had  entered  into  a  contract  with  one 
Sarah  M.  Price  to  purchase  from  the  latter  a  lot  of  land  at 
the  corner  of  Pacific  and  South  Carolina  avenues,  in  Atlantic 
City,  upon  which  lot  there  stood  a  frame  boarding-house. 
Chapman  wished  to  remove  the  old  structure  and  build  in  its 
stead  an  apartment  house.  Chapman  applied  to  the  life  in- 
surance and  trust  company  for  a  loan  to  enable  him  to  erect 
the  new  structure.  His  application  was  for  a  loan  of  $40,000. 
After  negotiation,  the  defendant  agreed  to  loan  him  $32,500. 
The  money  loaned  was  to  be  advanced  upon  condition  that  a 
brick  hotel  should  be  erected  on  the  said  lot  of  land,  to  cost 
at  least  $35,000,  the  hotel  to  be  finished  on  or  before  Septem- 
ber 1st,  1900.  The  money,  as  is  perceived,  was  to  be  advanced 
under  this  agreement  when  the  buildiiig  was  completed,  but 
it  was  to  be  secured  by  present  mortgages  upon  the  lot  upon 
which  the  building  was  to  be  erected  and  by  life  insurance 
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policies  written  upon  the  life  of  the  plaintiflE  and  upon  the 
life  of  Chapman. 

The  following  is  the  course  which  the  negotiations  which 
resulted  in  that  agreement  took :  It  appears  that  Chapman, 
who  held  an  agreement,  as  already  remarked,  for  the  pur- 
chase of  the  land  to  be  mortgaged  to  the  defendant,  feared  he 
would  not  be  able  to  secure  his  wife's  signature  to  a  mortgage. 
He  therefore  arranged  with  the  defendant  to  have  the  title  to 
the  property  taken  in  the  name  of  the  plaintiff.  Holt,  who 
thereafter  held  the  legal  title  to  the  use  of  Chapman.  It  was 
arranged  with  the  defendant  that  the  application  for  one-half 
of  the  entire  loan  should  be  made  by  Holt  and  another  appli- 
cation for  one-half  the  loan  should  be  made  by  Chapman. 
Chapman  made  his  application  for  a  loan  of  $16,250  under 
date  of  October  10th,  1889,  and  Holt  made  a  similar  applica- 
tion for  the  same  amount  imder  date  of  December  Ist.  1899. 
Each  application  sets  out  facts  respecting  the  value  and  con- 
dition of  the  property  to  be  mortgaged,  as  well  as  facts  re- 
specting the  habits,  physical  and  mental  condition  of  the 
applicant  as  a  basis  for  an  insurance  upon  his  life.  These 
applications  were  delivered  to  the  defendant.  Subsequently, 
on  January  19th,  1900,  life  insurance  agreements  were  signed, 
one  by  Holt  and  the  other  by  Chapman.  Each  agreement 
recited  the  payment  to  the  party  whose,  life  was  insured  the 
sum  of  $16,250  by  the  trust  company.  Each  agreement  con- 
tained a  covenant  that  the  insured  party  should  pay  to  the 
life  insurance  and  trust  company,  for  a  term  of  twenty  years, 
or,  if  he  dies  sooner,  to  pay  during  his  life,  the  sum  of 
$427.70  quarterly  each  year;  also,  a  covenant  that,  for  the 
purpose  of  securing  such  payment  and  for  the  performance 
of  other  covenants  in  the  agreement,  such  party  should  give 
to  the  trust  company  a  bond  and  warrant  of  attorney  in  the 
penal  sum  of  $32,500,  secured  by  a  mortgage  upon  the  de- 
scribed premises. 

On  the  same  day,  January  19th,  1900,  two  bonds  and  war- 
rants of  attorney  were  signed  by  the  obligors,  conditioned  for 
the  payments  mentioned  ift  the  insurance  agreement.  On  the 
same  day  Holt  executed  two  mortgages  on  the  property  in 
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question  to  sacure  the  payment  mentioned  in  the  bonds. 
Those  papers  were  aft  dalivered  to  the  trust  company,  ac- 
cepted by  it,  and  the  mortgages  w«itt  put  on  record  by  the 
said  company  on  February  16th,  1900. 

All  the  conditions  upon  which  the  loan  was  to  be  made 
under  the  original  agreement  were  performed  by  the  plaintiff. 
Xot  only  was  there  a  promise  by  the  trust  company  to  make 
the  loan,  but  the  promise  was  grounded  upon  a  good  con- 
sideration. Apart  from  the  question  whether  the  promise  to 
j)ay  premiums  under  the  life  insurance  agreement  was  a  con- 
sideration for  a  promise  to  loan  $32,500,  there  was  involved 
in  the  contract  other  acts  to  be  done  by  the  plaintiff  which 
raised  a  consideration.  In  the  performance  of  his  part  of  the 
agreement  the  plaintiff  had  incurred  indebtedness  for  medical 
examiners'  fees  incurred  in  perfecting  his  application  for  life 
insurance.  He  had  also  proceeded  to  make  contracts  with 
materialmen  upon  the  faith  of  the  advancement  of  this 
money.  He  had  executed  a  bond  and  mortgage,  and  had  per- 
mitted the  title  to  his  property  to  be  clouded  by  the  existence 
and  record  of  the  latter  instrument.  These  acts  done  or  per- 
mitted to  the  detriment  and  prejudice  of  plaintiff  constituted 
a  good  consideration.  ShadweU  v.  Shadwell,  9  C.  B.  (N,  S.) 
159;  S,  C,  6  Rul.  Cos.  9,  and  notes;  Conover  v.  Stillwell,  5 
Vroom  54. 

At  the  close  of  the  plaintiff's  case  he  was  nonsuited.  The 
ground  on  which  the  nonsuit  was  directed  seems  to  have  been 
that  Chapman  had  notified  the  trust  company  that  he  was 
unable  to  complete  the  building  without  help,  and  that  up  to 
the  18th  of  April  there  was  no  notice  given  to  the  trust  com- 
pany that  Chapman  had  entered  into  any  contract  for  assist- 
ance by  any  outside  party;  that  the  defendant  was  thus  in 
position  entitling  it  to  rescind  the  original  contract,  and  that 
it  did  rescind  it  by  notice  contained  in  a  letter  dated  April 
18th,  1900.  The  process  of  reasoning  which  led  to  the  non- 
suit therefore  rested  upon  the  premise  that  Holt  and  Chap- 
man had  contracted  to  erect  a  hotel  personally,  without  out- 
side assistance. 

A  careful  inspection  of  the  record,  however,  fails  to  disclose 
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that  the  contract  entered  into  imposed  upon  either  Chapman 
or  Holt  such  a  duty.  The  terms  of  what  had  been  understood 
to  be  the  contract  appear  in  a  letter  addressed  to  Mr.  Chand- 
ler, the  attorney  for  the  defendant,  dated  March  6th,  1900. 
In  this  letter  the  officer  of  the  company  says:*  *'You  will 
remember  that  this  loan  was  approved  for  $32,500  on  tha 
completion  of  a  brick  building  to  cost  $35,000,  exclusive  of 
the  lot  and  clear  of  liens."  This  letter  was  written  as  part  of 
negotiations  between  the  parties  looking  to  a  modification  of 
the  original  agreement.  The  plaintiff  wished  to  receive  a 
portion  of  the  loan  before  the  completion  of  the  building. 
The  trust  company  had  proposed  to  accede  to  this  desire  upon 
the  condition  that  the  plaintiff  would  procure  a  bond  securing 
the  trust  company  that  the  building  would  be  completed. 
Such  a  bond  seems  not  to  have  been  executed  before  April 
18th,  1900,  and  therefore  the  proposition  was  naturally  aban- 
doned. These  negotiations  in  no  way  altered  the  position  of 
the  parties  under  the  original  agreement.  The  trust  company 
was  still  to  advance  the  money  on  the  completion  of  the 
building. 

The  only  other  occurrence  bearing  upon  the  condition  of 
affairs  on  April  18th,  1900,  the  day  of  the  alleged  rescission, 
is  that  a  short  time  before  that  date  Mr.  Chandler  had  told 
Mr.  Verner,  the  president  of  the  defending  company,  that 
Chapman  himself  would  not  be  able  to  go  on  and  build  the 
building  as  his  own  contractor,  and  that  he  had  made,  or  was 
about  to  make,  arrangements  with  a  Mr.  Souder  to  execute 
the  same.  It  is  testified  that  Mr.  Verner  then  told  Mr. 
Chandler  that  he  thought  he  was  taking  the  right  course. 
Mr.  Chandler  also  says  that  he  told  Mr.  Verner  that  Chapman 
wanted  to  make  some  financial  arrangements  to  secure  a  sec- 
ond mortgage,  and  he  had  secured  that  from  Mr.  Souder. 

It  thereafter  appears  that  Mr.  Chandler  must  have  written 
to  the  trust  company  respecting  an  arrangement  to  give  the 
contract  for  building  the  house  to  someone,  for  under  the  date 
of  March  22d,  1900,  Mr.  Verner  writes  to  Mr.  Chandler  as 
follows :    "I  think  you  are  now  on  the  right  track  to  give  the 
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contract  to  somebody  who  will  finish  the  house.  The  money 
will  be  waiting  for  him  at  its  completion." 

Although  subsequent  to  April  18th  a  bond  and  mortgage 
seems  to  have  been  made  to  Souder  for  $13,500,  that  fact  does 
not  affect  the  situation  as  it  existed  on  the  date  mentioned. 
It  therefore  appears  that  the  contract  was  that  the  building 
should  be  completed  at  a  certain  time,  but  there  was  nothing 
in  the  contract  which  prevented  the  plaintiff  from  having  it 
completed  in  any  way  he  saw  fit,  either  personally  or  by  con- 
tract, and  with  or  without  outside  assistance.  This  being  so, 
there  was  no  statement  by  Chapman  or  Holt  or  their  at- 
torney that  the  building  was  not  to  be  completed  according 
to  contract.  The  only  statement  was  that  it  would  be  built 
by  means  of  a  contract  with  some  other  person,  and  this  state- 
ment was  assented  to,  as  appears  by  the  letter  last  mentioned. 

It  seems  impossible,  therefore,  to  discover  in  the  conduct  of 
the  plaintiff  or  Chapman  anything  which  gave  the  defendant 
a  right  to  rescind  the  contract  on  April  18th,  1900,  and  to 
write:  "We  do  not  desire  to  make  the  proposed  loan  upon 
the  premises  at  the  southwest  corner  of  South  Carolina  and 
Pacific  avenues,  Atlantic  City,  New  Jersey."  This  was  a  dis- 
tinct refusal  by  the  company  to  perform  its  contract,  and  was 
a  final  refusal,  as  appears  by  subsequent  intercourse  between 
the  parties  respecting  the  cancellation  of  the  record  of  the 
mortgages  given  to  secure  the  loan. 

It  thus  appearing  that  no  conduct  of  the  plaintiff  load  in- 
vested the  trust  company  with  right  to  rescind  the  contract, 
the  question  arises  whether,  by  such  refusal  to  perform,  a 
right  of  action  arose  against  the  trust  company  for  breach  of 
its  contract,  notwithstanding  the  failure  of  the  plaintiff  to 
subsequently  perform  his  part  of  the  contract,  no  house  being 
built  on  or  before  September  1st,  1900. 

The  right  to  bring  an  action  against  the  party  who  had 
renounced  his  contract,  and  communicated  such  renunciation 
to  the  plaintiff  without  waiting  for  the  day  of  performance, 
was  settled  in  the  British  courts  by  the  leading  case  of  Hoch- 
ster  V.  De  La  Tour,  decided  by  the  Court  of.  Queen^s  Bench  in 
1853,  and  reported  in  2  El  d  B.  678;  8,  C,  6  Eng,  Rul.  Cos. 
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576,  with  notes.  This  case  has  been  followed  by  every  subse- 
quent decision  in  those  courts.  The  rule  announced  therein 
has  been  limited  in  particulars  which  are  unimportant  in  the 
decision  of  the  present  case.  The  doctrine  announced  in 
Hochster  v.  De  La  Tour,  supra,  as  appears  from  the  line  of 
cases  exhibited  in  the  learned  opinion  of  Mr.  Justice  Pitney, 
delivered  in  the  Supreme  Court  in  the  case  of  O'Neill  v.  Su- 
preme Council  American  Legion  of  Honor,  41  Vroom  410,  is 
supported  by  a  very  great  weight  of  authority  in  this  country. 
We  agree  with  the  conclusions  reached  by  the  Supreme  Court 
in  that  case,  and  think  that  the  doctrine  announced  in  the 
leading  case  was  sound. 

The  repudiation  of  the  contract  alone  dispensed  the  plaintiff 
from  his  part  of  the  agreement.  Anders,  Cont,  1219  (niarg.) ; 
Zenas  v.  Danube  and  Black  Sea  Railroad  Go,,  11  G.  B. 
{N,  S,)  151, 175;  Cort  v.  Ambergate,  &c,.  Railway  Co.,  17  Q. 
B.  127;  Ripley  v.  McClure,  4  Exch.  345;  Morgan  v.  Bain,  L. 
R„  10  C,  P,  15;  Blackburn  v.  Reilley,  18  Vroom  290;  Skill- 
man  Hardware  Company  v.  Davis,  24  Id,  144. 

Recognizing  this  rule,  Lord  Campbell,  in  closing  his  ob- 
servation in  Hochster  v,  De  La  Tour,  remarked:  "If  it 
should  be  held  that,  upon  a  contract  to  do  an  act  upon  a 
future  date,  renunciation  of  the  contract  by  one  party  dis- 
penses with  the  condition  to  be  performed  in  the  meantime 
by  the  other,  there  seems  no  reason  for  requiring  the  other  to 
v/ait  until  the  date  arrives  before  seeking  his  remedy  by 
action,  and  the  only  ground  upon  which  the  condition  can  be 
dispensed  with  seems  to  be  the  renunciation,  which  may  be 
treated  as  breach  of  contract.^^ 

The  judgment  of  nonsuit  should  be  reversed. 

For  affirmance — The  Chancellor,  Vroom,  Gray,  J.J.    3. 

For  reversal — The  Chief  Justice,  Garrison,  Fort,  Hen- 
DRICKSON,  Pitney,  Reed,  Trenchard,  Bogert,  Vreden- 
BURGH,  Green,  Dill,  J.J.     11. 

Vol.  xlv.  51 
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JOHN  RUST,  PLAINTIFF  AND  DEFENDANT  IN  ERROR,  v. 
CHRISTIAN  OLTMER,  DEFENDANT  AND  PLAINTIFF 
IN  ERROR. 

Argued  March  7.  1907— Decided  June  17,  1907. 

1.  A  declaration  contained  a  count  for  criminal  conversation,  and  also 
a  count  for  alienating  the  affections  of  the  plaintiff's  wife.  These 
are  distinct  causes,  but  were  joined  under  Supreme  Court  rule 
No.  17.  As  to  the  count  for  criminal  conversation,  the  husband 
and  wife,  under  the  Evidence  act  of  1900  {Pamph.  L.,  p:  363,  § 
5),  were  not  competent  witnesses,  except  to  prove  the  fact  of 
marriage,  but  as  to  the  second  count,  they  were  competent  for  all 
purposes. 

2.  The  husband,  without  objection,  testified  generally  for  himself, 
but  the  wife's  testimony,  apart  from  the  fact  of  marriage,  was 
excluded.  At  the  close  of  the  testimony  the  second  count  was 
abandoned  and  the  case  left  to  the  jury  entirely  upon  the  first 
count.  Heldj  that  the  husband's  testimony  was  admissible  under 
the  second  count  when  offered :  that  the  wife's  testimony  was  also 
admissible  when  excluded.  Held,  that  upon  the  abandonment  of 
the  case  under  the  second  count,  the  court  should  have  charged, 
in  accordance  with  the  request  of  defendant's  counsel,  that  the 
jury  should  not  consider  the  testimony  of  the  plaintiff  as  to  his 
wife's  criminal  conversation  with  the  defendant,  nor  as  to  the 
wife's  alleged  confession  to  her  husband  of  misbehavior  with  the 
defendant. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  John  J.  Fallon, 

For  the  defendant  in  error,  Weller  &  Lichtenstein. 

The  opinion  of  the  court  was  delivered  by 

Eeed^  J.  The  declaration  contained  two  counts;  the  first 
count  charged  that  the  defendant  debauched  and  carnally 
knew  the  wife  of  the  plaintiff,  whereby  the  affections  of  the 
wife  were  alienated  from  her  husband. 

The  second  count  charged  that  the  defendant  maliciously 
enticed  the  plaintiff's  wife  away  from  him,  intending  to  de- 
prive the  plaintiff  of  her  society. 
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Upon  the  trial  the  plaintiflf  was  a  witness.  He  testified 
to  admissions  made  by  lus  wife  and  conduct  by  her.  This 
ttfltimony  was  admitted  without  objection.  For  the  defence 
the  wife  was  sworn  and,  upon  objection  by  defendant's  coun- 
sel, her  testimony  was  restricted  to  the  fact  of  her  marriage 
with  the  plaintiff.  To  the  exclusion  of  all  other  testimony 
by  the  trial  couri;,  an  exception  was  sealed. 

The  trial  judge,  in  his  charge,  restricted  the  right  of  re- 
covery to  the  act  of  the  defendant  in  committing  adultery 
with  the  plaintiff's  wife.  The  charge  upon  the  second  count 
was  ignored. 

Section  5  of  the  Evidence  act  (Pamph.  L,  1900,  p.  363) 
enacts  that  "in  any  trial  or  inquiry  in  any  suit,  action  or 
proceeding  in  any  couri;  *  *  *  the  husband  or  wife  of 
any  person  interested  therein  as  a  party  or  otherwise,  shall 
be  competent  and  compellable  to  give  evidence  the  same  as 
other  witnesses  on  behalf  of  any  party  to  the  suit,  action  or 
proceeding;  provided,  that  nothing  herein  shall  render  any 
husband  or  wife  competent  or  compellable  to  give  evidence 
for  or  against  the  other  in  any  action  for  criminal  conver- 
sation except  to  prove  the  fact  of  marriage. 

As  already  stated,  the  first  count  of  the  declaration  charged 
criminal  conversation  by  the  defendant  with  the  plaintiff's 
wife.  The  second  count  did  not  charge  criminal  conversa- 
tion but  merely  charged  the  alienation  of  the  affections  of 
the  wife  from  the  husband.  The  two  charges  were  distinct. 
The  first  involves  an  adulterous  act  between  the  defendant 
and  the  wife,  and  the  second  not.  Ell,  Ev,,  §§  1651,  1651a; 
1  Saund.  PL  &  Ev,  875 ;  Winsmore  v.  Greenbank,  Willes  577. 

It  is  thus  perceived  that  while  the  statute  excluded  the 
testimony  of  both  husband  and  wife  as  to  any  fact  except 
that  of  marriage  in  the  cause  of  action  set  forth  in  the  first 
count,  it  did  not  exclude  such  testimony  in  the  cause  of 
action  set  forth  in  the  second  count. 

Supreme  Court  rule  No.  17  provides  that  causes  of  action 
arising  ex  delicto,  except  replevin  and  ejectment,  may  be 
joined  in  the  same  suit.  The  operation  of  this  rule  in  cases 
like  the  present  is  curious  and  seemingly  harsh ;  but  it  is  not 
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perceived  how  the  testimony  of  a  witness  competent  in  one 
case  can  be  excluded  because  inadmissible  in  another.  In 
such  a  situation  the  best  that  can  be  done  by  the  trial  judge 
is  to  confine,  so  far  as  instructions  to  the  jury  can  confine, 
the  consideration  of  such  testimony  to  the  very  cause  in  which 
it  is  evidential,  and  to  exclude  it  from  the  jury's  consideration 
in  that  cause  in  which  it  is  not  evidential.  . 

The  coimsel  for  the  defendant,  therefore,  could  not  have 
excluded  the  testimony  of  the  husband,  but  could  only  ask 
the  judge  to  charge  that  such  testimony  was  to  be  disr^arded 
by  the  jury  in  passing  upon  the  first  count. 

When  the  wife  was  put  upon  the  stand  by  the  defendant, 
the  situation  was  exactly  the  same.  She  was  a  competent 
witness  as  to  all  facts  under  the  second  count,  and  so  long 
as  that  count  remained  a  part  of  record  the  exclusion  of  her 
testimony  was  error. 

The  coimsel  for  the  plaintiff,  however,  insists  that  the 
charge  in  the  second  count  was  entirely  abandoned,  and,  as 
already  observed,  the  court,  in  its  charge  to  the  jury,  entirely 
disregarded  it  and  confined  the  right  of  plaintiff's  recovery 
to  proof  of  facts  essential  to  prove  the  first  count  of  the 
declaration.  The  judicial  language  was  that  the  suit  was 
for  what  was  called  "criminal  conversation,"  a  suit  by  a  hue- 
band  against  a  man  for  seducing  his  wife  and  committing 
adultery  with  her;  that  plaintiff  must  prove  this  claim  be- 
fore he  was  entitled  to  a  verdict;  that  the  inquiry  was.  Did 
this  defendant  seduce  Mrs.  Rust,  committing  adultery  with 
her  once,  or  any  number  of  times,  on  one  or  more  occasions. 

If  the  abandonment  by  counsel,  and  disregard  by  the  court 
of  the  second  count,  and  the  submission  to  the  jury  of  the 
case  presented  by  the  first  count  only  would  justify  the  pre- 
vious exclusion  of  the  wife's  testimony,  it  follows  that  it 
would  also  invalidate  the  testimony  of  the  husband.  This 
testimony  being  admissible  when  taken  in  view  of  the  exist- 
ence of  the  second  count,  became  inadmissible  when  that 
count  was  eliminated  from  the  cause,  and  the  least  that  the 
court  could  have  done  was  to  relieve  the  case  from  the  in- 
fluence of  that  testimony  by  charging  the  jury  to  disregard  it. 
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The  attention  of  the  court  was  sufficiently  directed  to  this 
phase  of  the  situation  by  the  request  of  the  counsel  of  the 
defendant  to  charge  that  the  jury  could  not  consider  the 
testimony  of  the  plaintiff  as  to  his  wife's  criminal  conversa- 
tion with  the  defendant  and  the  request  to  charge  that  the 
jury  could  not  consider  the  wife's  alleged  confessions  to  her 
husband. 

The  failure  to  so  charge  was  injurious  error.  The  judg- 
ment should  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Gar- 
RisoN,  Fort,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Bogekt,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.    15. 


ANDREW  J.  DEFGUARD,  PLAINTIFF  AND  DEFENDANT  IN 
ERROR,  V.  NEW  YORK  AND  LONG  BRANCH  RAILROAD 
COMPANY,  DEFENDANT  AND  PLAINTIFF  IN  ERROR. 

Argued  March  20,  1907— Decided  June  17,  1907. 

In  an  accident  case  a  physician  testified  that  he  had  seen  and  known 
a  case  where  epilepsy  followed  a  head  injury  seven  years  there- 
after. On  cross-examination  it  appeared  that  he  had  never 
treated  a  person  for  epilepsy  resulting  from  a  head  injury,  but  in 
one  instance  he  was  told  that  an  epileptic  had,  seven  years  before 
he  saw  him,  been  hit  on  the  head  by  a  bolt.  Held^  that,  on  mo- 
tion, the  testimony  should  have  been  struck  out. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  John  S.  Applegate  and  Alan  IL 
Strong, 

For  the  defendant  in  error,  Warren  Dixon  and  Edmund 
Wilson, 
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The  opinion  of  the  court  was  delivered  by 

Reed,  J.  In  this  case  the  plaintiff  recovered  the  sum  of 
$4,500  for  personal  injuries  sustained  while  crossing  de- 
fendant's tracks  in  Long  Branch.  Plaintiff  was  riding  in 
an  open  farm  wagon,  driven  by  one  Sandersan,  when  the 
wagon  was  struck  by  an  engine  of  the  defendant  and  the 
plaintiff's  head  and  knee  were  injured.  The  visible  wounds 
described  by  the  attending  physician  were  a  cut  about  an 
inch  long  over  the  right  eye,  a  punctured  woimd  in  the  rear 
part  of  the  head,  bruises  aroimd  the  ear  and  neck,  a  black 
and  blue  two-inch  space  on  the  back,  a  cut  on  the  left  side  of 
the  back,  and  an  enlarged,  crushed  and  twisted  knee. 

The  amount  of  damages  awarded  by  the  jury  obviously 
rested  almost  entirely  upon  the  finding  respecting  the  period 
during  which  the  plaintiff  would  probably  suffer  from  his 
injuries  and  the  degree  of  physical  distress  and  incapacity 
which  would  probably  result  from  the  injury  during  that 
period. 

One  of  the  probable  results  of  the  injuries  put  forward 
by  his  attending  physician.  Dr.  Beach,  was  epilepsy.  The 
probability  that  this  dreaded  disorder  might  spring  from  the 
injuries  caused  by  the  defendant  was,  if  believed  by  the  jury, 
a  potent  reason  for  awarding  large  compensatory  damages. 
The  testimony  respecting  this  phase  of  the  case  was  solely 
that  of  Dr.  Beach,  a  general  practitioner  for  twenty-one  years 
at  West  Long  Branch.  Dr.  Beach  had  been  called  after  the 
accident  to  attend  the  injured  lad  and  continued  his  atten- 
tion thereafter.  The  doctor  had  stated  the  character  of  the 
wounds,  the  subsequent  symptoms,  the  degree  of  recovery,  as 
well  as  the  degree  of  continued  disability  and  the  probable 
period  of  their  continuance.  After  the  defendant  had  closed 
its  case,  the  plaintiff  was  permitted  to  recall  Dr.  Beach,  and 
he  was  examined  upon  the  subject  of  epilepsy.  He  was  asked 
by  counsel  for  the  plaintiff:  "How  remotely  from  the  time 
of  accident  may  epilepsy  appear  as  a  result  of  the  accident?" 
Under  objection  he  was  permitted  to  answer.  He  said:  "I 
never  saw  any;  never  had  any  in  my  practice."  To  the  next 
question,  "Have  you  known  cases?"  he  replied,  "Yes,  seen 
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them."  To  the  question,  "How  remotely  have  you  known 
epilepsy  to  follow  causes  of  this  kind — how  long?"  the 
answer  was,  "Seven  years." 

The  cross-examination  was  as  follows : 

"Q.  This  case  that  you  have  been  led  to  mention,  where 
epilepsy  occurred  seven  years  after  the  injury,  what  was  the 
injury  ? 

"A,  Well,  it  was  a  hit  on  the  head  from  a  sharp  object — a 
bolt. 

'*Q.  How  was  the  injury  inflicted  ? 

"A.  Inflicted  by  machinery. 

"Q,  What  do  you  know  about  the  case  ? 

*'A.  Well,  I  seen  the  man;   I  know  from  the  history  of  it. 

"Q.  You  did  not  treat  the  man  at  any  stage  ? 

"A,  No,  I  didn't  treat  it  at  all. 

"Q.  You  didn't  see  the  injury  when  it  was  new  ? 

"il.  No,  I  saw  the  place  where  it  was  struck;  you  could 
see  the  place. 

"Q,  How  many  years  after  the  injury  did  you  see  it? 

"A.  Well,  it  must  have  been  about  fourteen  years. 

"Q,  About  what? 

"A.  Fourteen  years. 

"Q.  Fourteen  years  afterward? 

*'A.  Yes,  sir. 

"Q.  And  what  was  there  to  indicate  the  injury  at  the  time 
you  saw  it? 

"A,  Just  a  small  mark  on  the  summit  of  the  head. 

*'Q.  Did  you  learn  whether  there  had  been  a  fracture  of 
the  skull? 

"A,  There  wasn't  any  such  history  given. 

"©.  What? 

"A.  The  man  didn't  know. 

"Q,  The  man  didn't  know? 

"A.  Didn't  know  about  it. 

"Q.  Who  gave  you  the  history  ? 

"A,  Well,  the  gentleman  who  had  the  trouble  was  one  of 
them. 

"Q,  The  man  who  had  the  epilepsy? 
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''A.  Yes,  sir. 

"g.  Told  you  about  it,  did  he? 

''A,  Yes,  sir;  and  then  others,  too. 

''Q.  What  is  that? 

"A.  Then  I  made  inquiries  about  it,  and  others  told  me, 
too. 

"Q.  Who  told  you  outside  of  the  epileptic  himself? 

"A.  Well,  I  can't — I  know  several  did,  but  I  can't  recall 
just  who  they  were. 

"Q,  You  didn't  get  the  history  from  any  physician  who 
had  attended  him,  did  you  ? 

"A.  N"o,  sir. 

''Q.  And  it  is  upon  that  case — upon  what  you  learned  con- 
cerning that  case — that  you  base  your  opinion  in  this  case 
that  epilepsy  will  intervene? 

"A.  Oh,  no. 

''Q.  Not  upon  that? 

''A.  No,  sir. 

"Q,  It  is  not  upon  anything  that  you  have  ever  had  in  your 
practice  either,  is  it? 

''A.  No,  sir;  I  never  had  a  case  of  epilepsy  by  a  head  in- 
jury. 

"Q.  And  you  never  saw  a  case  of  head  injury  followed  by 
epilepsy  except  this  one  that  you  have  told  us  about  ? 

"A.  Not  that  I  now  remember  of. 

"Q,  And  whether  the  epilepsy  in  that  case  occurred  seven 
years  after  the  injury  or  not,  you  took  on  the  statement  of  tlie 
epileptic,  did  you? 

''A.  Yes,  sir." 

At  the  conclusion  of  the  examination  of  this  witness  mo- 
tion was  made  by  defendant's  counsel  to  strike  out  this  testi- 
mony, which  was  overruled.  Motion  was  then  made  to  strike 
out  that  part  of  the  testimony  wherein  it  was  said  that 
epilepsy,  within  the  knowledge  of  the  witness,  had  followed 
cases  of  this  kind  as  remotely  as  seven  years.  This  motion 
was  refused. 

It  seems  that  the  trial  judge  refused  to  strike  this  out,  be- 
cause he  thought  defendant's  counsel  had  himself  evoked  the 
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testimony  by  his  cross-examination,  and  after  discovering 
that  it  made  against  him,  moved  to  strike  it  from  the  record. 
This  view,  however,  is  a  misconception  of  the  situation.  When 
the  physician  stated  that  he  had  seen  and  known  cases  of 
epilepsy  following  seven  years  after  an  accident  of  this  kind, 
there  was  no  ground  for  an  exception.  The  doctor  had  stated 
a  fact  as  of  his  own  personal  knowledge.  It  was  only  after 
cross-examination  that  it  appeared  that  his  knowledge  was 
entirely  from  hearsay,  that  he  had  only  seen  a  small  mark 
on  the  summit  of  a  man's  head,  and  was  told  that  this  man 
had  been  hit  there  with  a  bolt,  and  was  told  the  date  when 
the  man  was  injured. 

The  cross-examination,  therefore,  offered  the  first  oppor- 
tunity to  show  the  imsubstantial  basis  upon  which  the  state- 
ment in  the  examination  in  chief  rested.  The  motion  to 
strike  out  was  made  in  time,  and  was  made  for  proper  reasons, 
and  shpuld'have  been  granted.  The  error  was  an  injurious 
one,  for  upon  a  jury  uninstructed  in  the  reasons  for  exclud- 
ing hearsay  testimony,  the  statement  of  the  doctor  was  cal- 
culated to  exercise  a  very  powerful  influence  in  increasing 
the  amount  of  damages  awarded  to  the  plaintiff.  Without 
considering  other  assignments  of  error,  the  judgment  shpuld 
be  reversed. 

For  affirmance — Xone. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, Fort,  Hendrickson,  Pitney,  Swayze,  Reed,  Trench- 
ARD,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray,  Dill, 
J.J.    15. 
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CHARLES   S.   KING.   TRUSTEE,   PLAINTIFF   IN   ERROR,   v. 
ARTEMESIA  MORRIS,  DEFENDANT  IN  ERROR. 

Argued  March  7,  1907 — Decided  November  18,  1907. 

1.  Where  an  exception  to  an  order  striking  out  a  pleading  as  irregu- 
lar is  entered  upon  the  record,  in  accordance  with  section  110  of 
the  Practice  act  {Pamph.  L.  1903,  p.  569),  and  the  defeated  party 
files  a  new  pleading,  he  thereby  waives  the  error. 

2.  When  a  person  placed  a  frame  factory  upon  the  land  of  another, 
with  the  landowner's  license,  with,  no  agreement  respecting  the 
subsequent  ownership  of  the  factory,  the  presumption  is  that  the 
building  remains  the  property  of  the  party  annexing  it,  and  is 
removable  by  him. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  44  Vroom  279. 

For  the  plaintiff  in  error,  Wilson,  Can'  &  Stackhouse, 

For  the  defendant  in  error,  0,  Dore  Cogswell  and  George 
M,  Bacon. 

m 

The  opinion  of  the  court  was  delivered  by 

Reed.  J.  This  action  was  brought  by  Charles  S.  King,  as 
trustee  in  bankruptcy  for  Justice  C.  Paschall,  the  bankrupt, 
to  recover  damages  from  Artemesia  Morris  for  the  taking  of  a 
frame  factory  building  and  the  machinery  and  fixtures  therein, 
alleged  to  have  been  the  property  of  the  said  bankrupt. 

The  declaration,  as  amended,  contained  a  count  in  replevin 
and  also  a  count  in  trover.  The  defendant  demurred  to  the 
declaration  upon  the  ground  that  these  two  counts  were  mis- 
joined. 

The  plaintiff  afterwards  gave  notice  of  a  motion  to  strike 
out  this  demurrer  as  irregular,  and  so  framed  as  to  prejudice, 
embarrass  and  delay  a  fair  trial. 

The  Circuit  Court  ordered  the  demurrer  to  be  struck  out, 
but  upon  the  ground  that  it  was  frivolous.  The  defendant 
excepted.    The  order  was  entered  upon  the  record,  and  error 


Digitized  by  VjOOQIC 


MARCH  TERM,  1907.  811 

45  Vroom.  King,  Trustee,  v.  Morris. 

was  assigned  in  accordance  with  the  provisions  of  section  110 
of  the  Practice  act.    Pamph,  L.  1903,  p.  569. 

The  Supreme  Court  properly  held  that  this  order  striking 
out  the  demurrer  was  erroneous,  as  there  was  a  clear  mis- 
joinder in  coupling  a  count  in  replevin  with  a  count  in  trover. 
The  order,  as  already  observed,  struck  out  the  demurrer  as 
frivolous,  and  not  upon  the  ground  that  it  was  irregular  or 
defective.  From  such  an  order  no  writ  of  error  lies.  Brown 
v.  Warden,  15  Vroom  177,  179;  Mershon  v.  Casiree,  28  Id, 
484. 

It  appears  that  the  plaintiff  afterward  abandoned  the  count 
for  replevin  and  the  defendant  pleaded  over,  and  the  parties 
proceeded  to  the  trial  in  which  this  judgment  is  entered. 

In  Monmouth  Park  Association  v.  Warren^  26  Vroom  598, 
a  demurrer  to  a  replevin  was  struck  out,  not  as  frivolous,  but 
as  irregular  and  defective.  Afterward  the  defendant  filed  a 
rejoinder  and  the  parties  went  to  trial.  On  a  writ  of  error 
bringing  up  the  judgment,  Mr.  Justice  Magie,  speaking  for 
the  Court  of  Errors,  after  alluding  to  the  perplexing  ques- 
tions which  arise  from  the  statutory  provisions  now  contained 
in  sections  110  and  111  of  the  Practice  act  of  1903,  held  that, 
as  there  was  no  injury  resulting  from  the  order  striking  out 
the  demurrer,  the  court  could  not  reverse,  even  if  the  order 
appeared  to  be  erroneous. 

In  the  present  case  the  cause  was  tried  exactly  as  if  the 
declaration  contained  a  single  count  for  trover.  The  i?triking 
out  of  the  demurrer,  which  demurrer  was  grounded  entirely 
upon  the  misjoinder  of  this  count  with  another,  could  in  no 
way  result  in  an  injury  to  the  defendant. 

If,  therefore,  the  assignment  of  error  were  cognizable,  there 
would  be  no  reversal  of  the  final  judgment,  although  the 
order  to  strike  out  may  have  been  erroneous. 

But  we  are  further  of  the  opinion  that  when,  after  such  an 
order  shall  have  been  entered  upon  the  record,  the  unsuccess- 
ful pleader  proceeds  to  plead  over,  he  waives  the  former  plea 
or  demurrer  so  stricken  out,  and  consequently  all  orders  con- 
cerning it  disappear  with  it  from  the  record. 

The  rule  at  common  law  was  settled  that  upon  the  over- 
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ruling  of  a  demurrer,  if  the  demurrant  pleaded  over  he  waived 
his  demurrer,  and  on  error,  after  final  judgment,  the  de- 
murrer would  not  appear  upon  the  record.  Delaware,  Lachor 
wanna  and  Western  Railroad  Co,  v.  Salmon,  10  Vroom  299. 

Section  110  of  the  present  Practice  act,  which  confers  a 
right  to  attack  the  pleadings  for  irregularity  or  defectiveness, 
by  a  motion  to  strike  out  instead  of  by  demurrer,  was  de- 
signed to  put  the  parties  upon  the  same  footing,  upon  a  mo- 
tion to  strike  out,  as  they  had  always  stood  when  a  pleading 
was  called  in  question  by  a  demurrer  or  by  a  joinder  in  de- 
murrer. By  giving  the  party  whose  pleading  was  struck  out 
the  right  to  assign  errors  upon  the  order  for  striking  it  out, 
it  put  him  in  the  same  posture  as  if  his  pleading  had  been 
adjudged  bad  on  demurrer,  or,  in  case  his  pleading  was  a 
demurrer,  had  been  held  bad  upon  a  joinder  in  demurrer. 
In  either  case,  if  judgment  finally  was  entered  upon  the 
pleadings  thus  mutilated,  without  further  pleadings,  a  writ 
of  error  would  lie,  but  if  the  party  whose  pleading  had  been 
overruled  or  struck  out  chose,  under  leave  given,  to  substitute 
other  pleas,  he  waived  the  former  plea  or  demurrer,  and  it 
disappeared  from  the  record. 

We  therefore  are  of  the  opinion  that  the  error  assigned 
upon  the  order  of  the  court  striking  out  the  demurrer  cannot 
be  considered. 

This  leaves  for  consideration  the  assigned  errors  directed 
at  the  proceedings  upon  the  trial. 

The  subject  of  the  action  was  a  frame  factory  building  sit- 
uated upon  ground  owned  by  the  defendant  in  common  with 
others.  This  structure,  placed  upon  a  concrete  foundation 
without  a  cellar,  was  erected  by  Mr.  Paschall,  the  bankrupt, 
some  time  in  1901,  and  the  machinery  in  question  was  after- 
wards placed  by  him  in  it.  Mrs.  Morris,  the  defendant,  is  the 
mother-in-law  of  Mr.  Paschall,  and  lives  in  his  family.  In 
telling  how  he  came  to  place  this  structure  upon  the  land  of 
his  mother-in-law  he  said  that  he  asked  and  received  her  per- 
mission to  put  the  building  upon  her  ground,  and  that  he  had 
never  paid  rent  for  it.  He  also  said  that  the  understanding 
was  that  just  as  soon  as  the  building  was  finished  it  was  to 
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be  turned  over  to  Mrs.  Morris.  He  also  said  she  was  to  have 
the  machinery  and  fixtures. 

Mrs.  Morris  was  not  a  witness,  but  her  testimony,  previ- 
ously taken  before  a  referee  in  bankruptcy,  was  introduced  by 
the  plaintiff  as  admissions  by  her  as  defendant.  In  her  testi- 
mony she  said  that  Mr.  Paschall  merely  asked  her  permission 
to  erect  a  factory  building  upon  her  ground,  and  slie  told 
him,  "Yes;  that  was  the  best  thing  he  could  do."  She  says 
he  did  not  agree  to  pay  her  any  rent,  and  she  did  think  she 
was  the  owner  of  the  factory  because  she  was  tho  owner  0^ 
the  land. 

The  trial  judge  charged  the  jury  that  "if  from  the  testi- 
mony you  believe  that  the  building  and  machinery  were  put 
upon  this  land  in  pursuance  of  an  agreement  between  Mrs. 
Morris  and  Mr.  Paschall,  by  which  the  building  and  ma- 
chinery were  to  become  her  property,  your  verdict  should  be 
for  the  defendant.  If  you  believe  *  *  *  that  the  building 
and  machinery  were  placed  there  by  Mr.  Paschall  to  remain 
his  own  personal  property,  and  it  was  understood  that  he 
f?hould  have  the  right  to  remove  them,  then  you  would  be 
justified  in  finding  that  they  were  personalty  and  the  prop- 
erty of  Mr.  Paschall,  and  the  plaintiff  would  be  entitled  to  a 
verdict."  The  jury  found  a  verdict  for  the  trustee  in  bank- 
ruptcy, the  plaintiff. 

In  the  third  request  prof  erred  by  the  counsel  for  the  de- 
fendant the  court  was  requested  to  charge  that  prima  facie 
all  buildings,  and  especially  dwelling-houses,  belonged  to  the 
owner  of  the  land  on  which  they  stand  as  part  of  the  realty, 
and  the  burden  of  proof  is  upon  those  who  claim  that  they  are 
personal  property  to  show  that  they  retain  that  character. 
This  request  was  refused. 

The  court,  in  the  body  of  the  charge,  had  given,  as  a  test  to 
determine  the  ownership  of  this  property,  the  following, 
namely,  whether  there  was  an  agreement  when  the  property 
was  placed  upon  the  premises  that  it  should  belong  to  the 
former  or  to  the  latter.  This  left  the  jury,  in  case  it  failed 
to  find  any  agreement  whatever  respecting  the  ownership  of 
the  property,  without  legal  direction,  and  the  third  request 
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was  designed  to  have  the  jury  informed  that  in  the  absence 
of  any  agreement  the  inference  would  be  that  the  building 
belonged  to  the  owner  of  the  land  upon  which  it  was  standing. 

The  maxim  respecting  the  ownership  of  structures  placed 
upon  land  is  quicquid  plantatur  solo  solo  cedit.  Broom  Max, 
354  (marg.).  But  the  maxim  that  whatever  is  placed  upon 
the  land  belongs  to  the  land  is  subject  to  numerous  excep- 
tions. One  of  the  most  conspicuous  modifications  of  this  rule 
is  exhibited  in  the  instance  of  fixtures  put  upon  property  by 
n  tenant.  Had  Paschall  been  a  tenant  of  Mrs.  Morris,  and  as 
such  had  placed  the  structure  in  question  upon  her  ground,  it, 
from  its  character  and  use,  would  have  been  removable  before 
or  at  the  end  of  his  term.  Paschall  was  not  a  tenant,  but  it 
conclusively  appears  that  he  entered,  erected  and  maintained 
this  factory  by  the  permission  of  Mrs.  Morris.  The  query  is 
presented  whether,  as  a  licensee  of  Mrs.  Morris,  the  presump- 
tion would  arise,  without  proof  of  any  agreement,  that  a  right 
to  remove  the  factory  existed,  and  so  the  factory  retained  its 
character  of  personalty. 

The  doctrine  that  a  structure,  however  costly,  if  placed 
upon  the  land  of  another  by  permission,  which  perttiission 
may  be  recalled  at  any  time,  becomes,  in  the  absence  of  spe- 
cific agreement,  irrevocably  attached  to  the  land  upon  which 
it  is  placed,  is  manifestly  opposed  to  the  intention  implied  in 
the  very  transaction.  The  inference  springing  out  of  such  a 
license  is  that  the  land  used  is  to  be  left  as  found,  and  the 
property  so  placed  thereon  shall  remain  the  property  of  the 
user,  and  be  removable  as  such. 

This  was  the  view  entertained  by  Mr.  Justice  Dixon  in  the 
case  of  Pope  v.  Skinkle,  16  Vroom  39.  The  rule  is  supported 
by  an  abundance  of  authority  elsewhere.  Howard  v.  Fessen- 
deji,  14  Allen  124 ;  Wells  v.  Bannister,  4  Mass.  514 ;  Dubois  v. 
Kelly,  10  Barb.  {N.  Y.)  496;  Curtiss  v.  Hoyt,  19  Conn.  154; 
Fischer  v.  Johnson,  106  Iowa  181;  Brown  v.  Baldwin,  121 
Mo.  126 ;  Northwestern  Mutual  Life  Insurance  Co.  v.  Oeorge, 
77  Minn.  319. 

In  the  present  case,  therefore,  the  fact  which  conclusively 
appears,  namely,  that  the  factory  was  put  upon  the  land  of 
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the  defendant  by  her  permission,  created  a  situation  which 
rendered  the  third  request  entirely  irrelevant.  In  view  of  the 
facts  as  they  existed,  the  trial  judge  properly  covered  the 
point  in  question  by  charging  the  second  request  of  the 
plaintiff.  He  charged  that  where  there  was  no  other  circum- 
stance, and  merely  an  erection,  with  the  permission  of  the 
landowner,  of  a  factory  building  of  the  character  of  the  one 
involved  in  this  suit,  the  more  reasonable  inference  is  that  the 
builder  had  designed  not  to  part  with  his  property,  and  the 
landowner  had  consented  to  that  understanding. 

This  charge  was  certainly  sufficiently  favorable  to  the  de- 
fendant. 

The  only  other  error  assigned  which  seems  of  sufficient 
substance  to  require  express  mention  is  that  there  was  no 
sufficient  proof  of  demand  and  refusal  to  lay  a  foundation 
for  this  action  of  trover. 

It  appears,  however,  from  the  testimony  of  Mrs.  Morris 
taken  before  the  referee  in  bankruptcy  before  the  commence- 
ment of  this  action,  that  she  then  resisted  the  claim  of  the 
trustee  to  the  property  on  the  ground  that  the  property  was 
hers. 

The  judgment  of  the  Supreme  Court  reversing  the  judg- 
ment of  the  Circuit  Court  should  itself  be  reversed,  and  the 
judgment  of  the  Circuit  Court  should  be  affirmed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Hen- 
DKiCKSON,  Pitney,  Reed,  Trenchard,  Bogert,  Vreden- 
burgh,  Vroom,  Green,  Gray,  Dill,  J.J.     12. 
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FERDINANDO  GEORGE  ET  AL..  PLAINTIFB^S  IN  ERROR,  v. 
THE  BOARD  OF  EXCISE  OF  THE  CITY  OF  ELIZABETH 
ET  AL..  DEFENDANTS  IN  ERROR. 

Submitted  March  25,  1907— Decided  Junfe  17,  1907. 

A  decision  of  a  question  of  fact  decided  by  the  Supreme  Court  upon 
certiorari  is  binding  upon  this  court,  and  not  open  to  review  on 
writ  of  error  if  there  appears  to  have  been  competent  evidence 
upon  which  its  conclusion  could  have  been  based. 


On  error  to  the  Supreme  Court.  The  opinion  of  the  Su- 
preme Court  is  reported  in  44  Vroom  366. 

For  the  plaintiffs  in  error,  Clarence  D.  Meyer  and  Edward 
Q.  Keasbey, 

For  the  defendants  in  errOr,  James  C  Connolly, 

The  opinion  of  the  court  was  delivered  by 

Trenchakd,  J.  The  writ  of  certiorari  issued  out  of  the 
Supreme  Court  in  this  ease  brought  up  the  action  of  the 
board  of  excise  of  the  city  of  Elizabeth  in  granting  a  license 
to  sell  liquors  in  a  new  place  within  two  hundred  feet  of  what 
was  claimed  to  be  a  church. 

The  Supreme  Court  affirmed  the  action  of  the  mimicipal 
board  and  the  correctness  of  that  judgment  is  here  for  review. 

The  ground  upon  which  the  prosecutors  relied  was  that  the 
license  in  question  was  granted  contrary  to  the  provisions  of 
an  act  approved  March  8th,  1905.  Pamph,  L,,  p.  42.  This 
act  is  amendatory  of  section  11  of  the  act  of  1889  and  pro- 
vides as  follows : 

"No  license  to  sell  spirituous,  vinous,  malt  or  brewed 
liquors  by  less  measure  than  one  quart  shall  be  granted  by 
any  coui-t,  excise  board  or  other  board  or  authority  having 
power  to  grant  licenses  *  *  *  in  any  new  place  within 
two  hundred  feet  of  a  church,  school-house  or  armory;   the 
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two  hundred  feet  limit  herein  mentioned  shall  be  ascertained 
by  measurement  from  the  nearest  point  of  the  church  edifice, 
school-house  or  armory  to  the  nearest  point  of  the  building 
wherein  such  liquors  or  any  of  them  are  intended  to  be  sold/' 

It  was  contended  by  the  prosecutors  that  the  testimony 
showed  the  existence  of  a  church  within  the  prescribed  limit. 

Upon  consideration  of  such  proofs  as  the  parties  saw  fit  to 
produce  the  Supreme  Court  found  otherwise. 

Regarded  in  this  lights  the  judgment  of  the  Supreme  Court 
must  be  aflSrmed.  The  controversy  in  that  court  was  essen- 
tially one  of  fact,  viz.,  whether  there  was  a  church  within 
the  prescribed  limit.    The  court  found  that  there  was  not. 

A  decision  of  a  question  of  fact  decided  by  the  Supreme 
Court  upon  certiorari  is  binding  upon  this  court  and  not 
open  to  review  on  writ  of  error  if  there  appears  to  have  been 
competent  evidence  upon  which  its  conclusion  could  have 
been  based.  Moran  v.  Jersey  City,  29  Vroom  653 ;  Delaware, 
Lackawanna  and  Western  Railroad  Co,  v.  Newark,  34  Id. 
310;  Morris  &  Cummings  Dredging  Co,  v.  Jersey  City,  35 
Id.  587 ;  Suburban  Land  Co.  v.  Vailsburg,  39  7^.  311 ;  Yellow 
Pine  Co.  v.  Board  of  Assessors,  43  Id.  182. 

The  testimony  before  the  Supreme  Court  was  competent 
and  certainly  did  not  compel  any  other  conclusion  than  that 
reached  by  the  court. 

The  result  is  that  the  judgment  of  the  Supreme  Court 
must  be  aflBrmed. 

For  affirmance — The  Chancellor^  Chief  Justice,  Fort, 
Hendrickson,  Pitney,  Reed,  Trenchard,  Bogert,  Vre- 

DENBURGH,  VrOOM,  GREEN,  GRAY,  DiLL,  J.J.      13. 

For  reversal — None. 

Vol.  xlv.  52 
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EVERETT  S.  SPARKS,  DEFENDANT  IN  ERROR,  v.  THE 
RIVER  AND  HARBOR  IMPROVEMENT  COMPANY, 
PLAINTIFF  IN  ERROR. 

Submitted  March  25,  1907— Decided  June  17,  1907. 

1.  A  master's  duty  to  iiis  servant  requires  of  the  former  the  exer- 
cise of  reasonable  care  and  skill  in  furnishing  suitable  machinery 
and  appliances  for  carrying  on  the  business  in  which  he  employs 
the  servant. 

2.  That  duty  will  be  discharged  by  pi'oviding  machinery  and  appli> 
ances  which  are  in  common  and  ordinary  use,  and  which  are  rea- 
sonably safe  and  fit  for  the  purposes  for  which  they  are  to  be 
applied. 

3.  While  a  servant  assumes  the  risk  of  injury  from  obvious  defects 
or  dangers,  he  does  not  assume  the  risk  of  injury  from  defects  and 
dangers  which  are  not  obvious,  and  of  which  he  had  no  knowl- 
edge, and  could  not  observe  and  know  of  by  the  exercise  of  ordi- 
nary care. 

4.  Where  there  is  a  fair  dispute  in  the  evidence,  or  two  classes  of 
conclusions  can  reasonably  be  reached  from  it,  whether  the  injury 
to  the  servant  was  the  result  of  the  failure  of  the  master  to  exer 
cise  the  care  required  to  provide  proper  machinery  and  appliances 
for  the  use  of  the  servant,  or  whether  the  injury  was  the  result 
of  obvious  danger  or  risk  to  the  servant,  or  the  want  of  ordinary 
care  on  his  part  to  observe  dangers  within  his  knowledge,  or  of 
which  he  ought  to  have  known  in  the  exercise  of  such  care,  then 
a  case  is  made  which  should  be  submitted  to  the  jury  for  their 
determination. 


On  error  to  the  Salem  County  Circuit  Court. 

For  the  plaintiff  in  error,  William  T,  Read  and  Thomas  E. 
French, 

For  the  defendant  in  error,  John  W.  Wescott. 

The  opinion  of  the  court  was  delivered  by 

Trenciiard,  J.  This  writ  of  error  brings  under  review  a 
judgment  of  the  Salem  Circuit  Court  in  favor  of  the  defend- 
ant in  error,  the  plaintiff  below. 

The  action  was  one  of  tort  for  negligence. 
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Upon  the  trial  there  was  evidence  tending  to  prove  the  fol- 
lowing facts:  Everett  S.  Sparks,  the  plaintiff  below,  was 
employed  by  tho  River  and  Harbor  Improvement  Company, 
the  defendant  below,  as  a  fireman  and  oiler,  and  while  at 
work  about  a  double-cylinder  engine  upon  a  mudscow  belong- 
ing to  the  defendant  the  engine  became  "stuck  on  centre." 
The  captain  of  the  scow  told  the  plaintiff  to  pry  it  off.  The 
captain  shut  off  the  steam,  and  plaintiff  took  a  crowbar  and 
applied  it  to  the  cogwheels  in  the  same  manner  as  he  had  seen 
the  captain  and  others  do.  While  he  was  doing  this  the  steam, 
notwithstanding  the  fact  that  it  had  been  shut  off,  escaped 
into  the  cylinder  and  caused  the  engine  to  start.  The  crow- 
bar hit  the  plaintiff  in  the  mouth,  knocked  him  down  and 
rendered  him  unconscious.  His  arm  caught  in  the  cogwheels 
and  he  was  seriously  injured. 

At  the  close  of  the  plaintiff's  testimony  a  motion  was  made 
to  nonsuit  the  plaintiff  upon  two  grounds — first,  that  there 
was  no  negligence  shown  on  the  part  of  the  defendant,  and 
second,  that  the  danger  was  obvious  to  the  plaintiff.  At  the 
end  of  the  case  a  motion  was  made  that  a  verdict  be  directed 
in  favor  of  the  defendant  for  the  same  reasons  as  were  urged 
on  the  motion  to  nonsuit. 

Both  of  these  motions  were  denied  by  the  trial  judge,  and 
exceptions  prayed  and  allowed,  and  the  case  was  submitted  to 
the  jury.    The  jury  found  a  verdict  for  the  plaintiff  below. 

The  questions  raised  by  the  assignments  of  error  can  all  be 
considered  under  the  assignments  which  challenge  the  cor- 
rectness of  the  refusal  to  nonsuit  and  to  direct  a  verdict. 

The  first  question,  therefore,  is  this:  Was  the  defendant 
company  negligent  ? 

If  negligent  at  all,  the  company  was  negligent  in  failing  to 
take  reasonable  care  to  furnish  plaintiff  safe  appliances  in 
and  about  his  work. 

The  trial  judge  excluded  from  the  consideration  of  the  jury 
the  theory  of  negligence  because  the  enginS'was  an  old  one, 
and  that  it  frequently  became  centred,  on  the  ground  that 
these  facts  were  known  to  the  plaintiff,  and  he  assumed  what- 
ever risk  came  from  them.     He  instructed  the  jury  that  the 
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only  intelligence  upon  which  a  verdict  in  favor  of  the  plaintifiE 
could  be  based  grew  out  of  the  character  of  the  valve  which 
was  furnished  to  control  the  supply  of  steam  to  the  steam 
chest  and  cylinder. 

It  is  the  accepted  law  of  this  state  that  a  master's  duty  to 
his  servant  requires  of  the  former  the  exercise  of  reasonable 
care  and  skill  in  furnishing  suitable  machinery  and  appli- 
ances for  carrying  on  the  business  in  which  he  employs  his 
servant.  Comben  v.  Belleville  Stone  Co.,  30  Vroom  226; 
Steamship  Company  v.  Ingehregsten,  28  Id,  400. 

Applying  this  principle  to  the  case  in  hand,  it  is  manifest 
that  it  was  the  duty  of  the  defendant  to  use  reasonable  care 
to  provide  a  safe  valve. 

This  duty  of  the  master  would  have  been  discharged  by  pro- 
viding a  valve  which  was  in  common  and  ordinary  use,  and 
which  was  reasonably  safe  and  fit  for  the  purpose  to  which  it 
was  applied.    Tomkins  v.  Machine  Company,  41  Vroom  330. 

But  there  was  evidence  tending  to  show  that  the  valve  in 
question  was  not  one  in  common  or  ordinary  use,  and  not 
reasonably  safe  for  the  purpose  used.  It  was  what  was  known 
as  a  Butterfly  valve.  The  expert  called  by  the  defendant  said : 
"We  haven't  used  them  [the  Butterfly  valves]  very  often  only 
on  this  one  dredge."  The  expert  called  by  the  plaintiff  testi- 
fied as  follows : 

"Q.  Mr.  Gilpin,  is  a  Butterfly  valve  regarded  nowadays  as 
a  safe  valve  to  use  ? 

"A.  No;  it  is  usually  used  as  an  emergency  stop  valve  in 
steam  practice  to  put  in  the  main  pipe  to  shut  off* the  valve 
in  an  emergency,  when  an  accident  occurs,  or  a  break  in  the 
pipe,  to  give  them  time  to  close  the  regular  valves,  as  a  rule. 

"Q.  It  is  used,  then,  in  conjunction  with  a  better  valve? 

"A.  Oh,  yes,  yes;  it  is  very  uncertain,  for  the  simple  rea- 
son that  it  depends  on  the  bearing;  it  is  a  disc  that  sets  right 
in  the  centre  of  the  line  of  direction  of  the  flow  of  steam,  and 
there  is  a  stem  that  runs  through  it  from  one  side  to  the 
other." 

He  further  testified,  in  effect,  that  a  double  cylinder  engine 
should  not  get  on  centre ;  that  if  it  did,  it  proved  a  defect  in 


Digitized  by  VjOOQIC 


MARCH  TEEM,  1907.  821 


j^ij  Vroom.  Sparks  v.  River  and  Harbor  Impt.  Co. 

the  engine,  and  that  if  the  steam  was  shut  off,  and  the  engine 
started  suddenly  when  pried  off  centre,  it  indicated  a  defective 
valve. 

The  use  of  this  valve  on  the  engine  on  the  mudscow  in 
question  was  attempted  to  be  justified  because  of  the  necessity 
for  a  quick-acting  valve,  but  that  does  not  justify  the  master 
in  using  an  improper  valve. 

In  view  of  the  testimony  and  its  various  legitimate  infer- 
ences, we  think  there  was  at  least  a  debatable  question  raised 
as  to  the  negligence  of  the  defendant. 

The  second  and  only  remaining  question  for  consideration 
is :    Was  the  danger  obvious  to  the  plaintiff  ? 

We  think  it  quite  clear  from  the  evidence  that  the  danger 
from  the  defective  valve  was  not  an  obvious  one.  Nor  is  it 
clear  from  the  evidence  that  the  plaintiff  had  knowledge  of 
the  danger,  or  that  by  the  exercise  of  reasonable  prudence  he 
should  have  had  knowledge  of  it. 

While  a  servant  assumes  the  risk  of  injury  from  obvious 
defects  or  dangers,  he  does  not  assume  the  risk  of  injury  from 
defects  and  dangers  which  are  not  obvious,  and  of  which  he 
had  no  knowledge  and  could  not  observe  and  know  of  by  the 
exercise  of  ordinary  care.  Comben  v.  Belleville  Stone  Co., 
supra;  Atlia  &  Illingsworth  Co,  v.  Costello,  34  Vroom  27. 

There  was  testimony  tending  to  show  that  the  plaintiff  had 
no  knowledge  of  steam  valves,  or  of  how  engines  were  con- 
structed or  operated,  or  of  the  mechanical  principles  involved, 
and  that  he  had  had  no  instructions  concerning  those  matters. 

Where  there  is  a  fair  dispute  in  the  evidence,  or  two  classes 
of  conclusions  can  reasonably  be  reached  from  it,  whether  the 
injury  to  the  servant  was  the  result  of  the  failure  of  the  mas- 
ter to  exercise  the  care  required  to  provide  proper  machinery 
and  appliances  for  the  use  of  the  servant,  or  whether  the 
injury  was  the  result  of  obvious  danger  or  risk  to  the  servant, 
or  the  want  of  ordinary  care  on  his  part  to  obseWe  dangers 
within  his  knowledge,  or  of  which  he  ought  to  have  known  in 
the  exercise  of  such  care,  then  a  case  is  made  which  should  be 
submitted  to  the  jury  for  their  determination.  Coinben  v. 
Belleville  Stone  Co,,  supra. 
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Tested  by  that  rule,  the  present  ease  was  properly  submitted 
to  the  jury. 

An  examination  of  the  charge  discloses  that  it  was  accurate 
and  proper  in  all  respects. 

The  result  is  that  the  judgment  below  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Hendrickson,  Pitney,  Trenchard,  Bogert, 
Vredenburgh,  Gray,  Dill,  J.J.     11. 

For  reversal — Reed,  Vroom,  Green,  J.J.     3. 


NELSON  G.  LIVERMORE,  HENRY  B.  KEMBLE  AND  WALTER 
WOOD,  PLAINTIFFS  IN  ERROR,  v.  THE  MAYOR  AND 
COMMON  COUNCIL  OF  THE  CITY  OF  MILLVILLE  AND 
THE  PEOPLE'S  WATER  COMPANY,  DEFENDANTS  IN 
ERROR. 

Argued  March  12,  1907— Decided  June  17,  1907. 

1.  Under  the  act  approved  April  2d,  1888  (Pamph.  L.,  p.  .366;  Oen. 
Stat.,  p.  2210),  the  city  of  Millville  had  power  to  contract  with  a 
water  company  for  a  supply  of  water,  and  to  include  in  the  con- 
tract an  option  to  acquire  the  entire  plant  of  the  water  company. 

2.  The  option  to  acquire  the  plant  by  purchase,  at  a  price  to  be  fixed 
by  commissioners,  two  of  whom  are  to  be  appointed  by  each  party, 
fixes,  in  the  statutory  sense,  the  terms  ui>on  which  the  plant  is  to 
be  acquired. 

3.  The  resolution  of  city  council  to  acquire  the  plant,  provided  the 
purchase  price  should  be  fixed  at  a  sum  agreeable  to  the  city,  is, 
the  water  company  assenting,  a  valid  resolution. 


On  error  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Oaskill  &  Oaskill  and  Robert  E. 
McCarter, 

For  the  defendants  in  error,  Louis  TI,  Miller  and  Harry  B, 
Gill  (of  the  Philadelphia  bar). 
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The  opinion  of  the  court  was  delivered  by 

Trench ARD,  J.  This  writ  of  certiorari  issued  out  of  the 
Supreme  Court  brought  up  for  review  a  resolution  of  the 
common  council  of  Millville  appointing  commissioners  to  de- 
termine the  price  to  be  paid  by  the  city  for  the  purchase  of 
the  water  plant,  &c.,  of  the  People's  Water  Company,  of  Mill- 
ville, under  a  certain  contract  between  the  city  and  that  com- 
pany. 

Briefly  stated,  this  contract,  dated  November  1st,  1901,  pro- 
vided that  the  city  of  Millville  granted  to  the  water  company 
the  right  to  lay  pipes  in  the  streets  of  the  city,  and  the  com- 
pany agnvd  to  lay  the  pipes,  furnish  water  for  the  city  and 
water  for  private  consumers,  the  city  agreeing  to  pay  a  cer- 
tain stipulated  sum  per  year  per  fire  hydrant.  It  also  pro- 
vided for  the  exercise  by  the  city  of  an  option  to  purchase  the 
plant  of  the  company. 

The  option  referred  to  is  in  the  following  language :  "That 
th?  said  mayor  and  common  council  of  the  city  of  Millville 
may,  at  any  time  after  the  completion  of  said  water  plant, 
and  the  test  having  been  made,  acquire  the  entire  plant  of  the 
said  People's  Water  Company,  of  Millville,  X.  J.,  its  fran- 
chise, rights,  privileges,  mains,  pipes,  conduits  and  appurte- 
nances and  attachments,  including  all  sources  of  water-supply 
and  all  other  propt^rty,  by  purchase,  the  price  to  be  so  paid 
thert»for  to  be  settled  and  determined  by  four  commissioners 
or  persons,  two  to  be  selected  by  the  said  city  of  Millville  and 
the  other  two  by  the  said  water  company,  its  successors  or 
assigns.  In  case  the  said  four  persons  cannot  agree  as  to  the 
jirice  to  be  paid  therefor,  they  may  select  a  fifth  commissioner 
or  person,  and  the  determination  and  judgment  of  three  of 
said  commissioners  or  persons  shall  be  binding  and  final  as  to 
the  amount  to  Ix*  paid  for  said  entire  plant,  property  and 
rights." 

The  resolution  of  January  1st,  1904,  now  under  review, 
after  reciting  the  substance  of  this  option,  and  that,  in  the 
opinion  of  common  council,  it  was  for  the  best  interests  of 
the  citizens  and  taxpayers  of  the  city  of  Millville  that  the 
municipality  purchase  the  "water  plant,  property  and  ap- 
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purtcnances,  and  the  franchises,  rights  and  privileges  thereto 
appertaining,  in  pursuance  of  said  option,  provided  the  pur- 
chase price  therefor  shall  be  fixed,  as  aforesaid,  as  agreeable 
to  common  council,"  then  resolved  that  two  persons  named 
were  appointed  commissioners  for  the  purpose  of  fixing  the 
price,  and  directing  that  a  notice  be  served  upon  the  water 
company  requiring  it  to  proceed  to  appoint  two  persons  to  act 
as  commissioners  for  that  company.  The  appointees  of  the 
city  filed  their  acceptances  of  the  appointment,  and  the  water 
company  also  appointed  two  commissioners,  who  eacli  accepted 
his  appointment. 

At  this  point  the  proceedings  were  arrested  by  the  allow- 
ance of  a  writ  of  certiorari,  prosecuted  by  three  taxpayers  of 
the  city. 

On  the  return  of  the  writ  the  prosecutors  filed  many  reasons 
for  vacating  the  resolution,  but  they  may  all  be  resolved  into 
two — first,  want  of  power  in  the  city  to  purchase  the  plant, 
and  second,  illegality  of  the  method  of  purchase  provided  in 
the  option  clause  of  the  contract. 

The  Supreme  Court,  after  considering  these  reasons,  re- 
garded the  resolution  as  valid,  and  made  an  order  dismissing 
the  writ  {Livermore  v.  Millville,  42  Vroom  503),  which  judg- 
ment was  brought"  by  writ  of  error  to  this  court.  Without  ex- 
pressing any  opinion  as  to  the  merits  of  the  controversies 
presented  by  the  reasons,  this  court  afiirmed  such  dismissal 
l)ecause  of  the  absence  of  the  People's  Water  Company  as  a 
party.    Livermore  v.  Millville,  43  Id,  221. 

The  counsel  of  the  prosecutors  at  once  applied  to  the  court 
for,  and  obtained,  an  order  for  a  modified  remittitur,  granting 
the  prosecutors  permission  to  apply  for  a  new  writ  of  cer- 
tiorari, in  order  to  bring  in  proper  parties.  The  present  writ 
was  then  applied  for  and  allowed. 

On  the  return  of  the  writ  the  record  was  the  same  as  before, 
save  the  presence  of  the  People's  Water  Company  as  a  de- 
fendant. Substantially  the  same  briefs  were  presented,  and 
the  writ  was  again  dismissed  by  the  Supreme  Court,  which 
judgment  is  now  here  for  review. 

We  think  that  under  the  act  entitled  "An  act  to  authorize 
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any  of  tlie  municipal  corporations  of  this  state  to  contract  for 
a  supply,  or  a  further  or  other  supply,  of  water  therefor/' 
approved  April  2d,  1888  (Pampk.  L,,  p,  366;  Gen.  Stat,  p. 
2210),  ^the  city  of  Millville  had  power  to  contract  with  a 
water  company  for  a  supply  of  water,  and  to  include  in  the 
contract  an  option  to  acquire  the  entire  plant  of  the  water 
company. 

We  also  think  that  the  option  to  acquire  the  plant  by  pur- 
chase, at  a  price  to  be  fixed  by  commissioners,  two  of  whom 
are  to  be  appointed  by  each  party,  fixes,  in  the  statutory  sense, 
the  terms  upon  which  the  plant  is  to  be  acquired. 

We  also  think  that  the  resolution  of  city  council  to  acquire 
the  plant,  provided  the  purchase  price  should  be  fixed  at  a 
sum  agreeable  to  the  city,  is,  the  water  company  assenting,  a 
valid  resolution. 

We  reach  these  conclusions  for  the  reasons  stated  by  Mr. 
Justice  Reed  in  Liver  more  v.  Millville,  supra. 

The  result  is  that  the  judgment  of  the  Supreme  Court  dis- 
missing the  writ  of  certiorari  is  aflfirmed. 

For  affimiame — The  Chancellor,  Chief  Justice,  Gar- 
Hisox,  Hendrickson,  Pitney,  Swayze,  Trenchard,  Bo- 
GERT,  Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.     13. 

For  reversal — None. 


THOMAS  N.  McCARTER,  RECEIVER,  Ac,  DEFENDANT  IN 
ERROR,  V.  GEORGE  S.  KETCHAM,  PLAINTIFF  IN 
ERROR. 

Submitted  March  25,  1907— Decided  June  17,  1907. 

1.  A  subscriber  of  stock  of  a  corporation  is  liable  to  pay  therefor  on 
the  execution  of  the  certificate  of  incorporation,  though  he  does 
not  participate  in  the  organization,  and  though  the  corporation 
becomes  merely  a  de  facto  cori)oration. 
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An  order  of  the  Court  of  Chancery  ascertaining  ^hc  amount 
necessary  to  pay  the  debts  of  an  insolvent  corporation,  and  re- 
citing that  there  were  no  funds  to  pay  the  same ;  that  assess- 
ments should  be  made  against  the  persons  who  had  subscribed  for 
the  stock  and  held  the  same  in  specified  amounts,  and  that  pay- 
ment of  such  assessitients  might  be  enforced  by  suit,  sufficiently 
proved  the  making  of  an  assessment  against  a  subscriber,  though 
the  order  recited  that  it  was  made  without  prejudice  to  the  rights 
of  any  person  named  therein  to  any  defence  which  he  might  have 
to  any  action  on  stock  subscriptions,  and  the  receiver  of  the  cor- 
I)oratiou  might  sue  a  subscriber  for  the  assessment. 


On  error  to  the  Essex  Circuit  Court. 

For  tlie  plaintiff  in  error,  Frank  E.  Bradner, 

For  the  defendant  in  error,  James  E.  Howell, 

The  opinion  of  the  court  was  delivered  by 

Yroom,  J.  This  action  was  brought  by  the  receiver  of  an 
insolvent  corporation,  the  Clinton  Hill  Lumber  and  Manu- 
facturing Company,  to  enforce  in  favor  of  the  creditors  of 
said  company  the  payment  by  the  defendant  of  so  much  of 
his  stock  subscription  unpaid  by  him  to  the  company  as  was 
necessary  to  satisfy  the  debts  of  the  corporation. 

In  the  case  of  McCarier,  Receiver,  v.  William  S.  Keicham, 
Jr.,  43  Vroom  247,  in  this  court,  Mr.  Justice  Garretson  re- 
cited with  great  care  the  facts  proved  in  that  case,  which  are 
practically  the  same  as  in  the  case  now  under  consideration, 
and  which,  as  was  there  held,  proved  the  existence  of  a  cor- 
poration de  facto.  In  the  present  case  it  was  shown  that  the 
incorporators  of  this  company  signed  the  certificate  of  in- 
corporation, which  was  recorded  in  the  ofiBce  of  the  clerk  of 
Essex  county ;  that  the  stockholders  met  and  elected  officers ; 
that  a  bill  of  sale  was  made  by  Holloway  to  the  company  of  all 
his  stock  of  lumber  in  his  lumber  yard,  his  lease,  buildings, 
&c. ;  that  the  board  of  directors  was  authorized  to  call  upon 
the  stockholders  of  the  company  for  forty  per  cent,  of  the 
amount  subscribed  to  the  stock  of  the  company,  and  it  was  at 
the  trial  admitted  that  the  corporation  was  a  corporation 
de  facto. 
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On  the  conclusion  of  the  plaintiff's  case  a  motion  was  made 
for  a  nonsuit,  and  was  based  by  the  defendant  upon  two 
grounds — first,  that  the  plaintiff  had  not  proved  any  liability 
on  the  part  of  the  defendant  on  his  subscription  for  stock,  and 
second,  that  the  plaintiff  had  not  proved  an  assessment  made 
against  the  defendant  by  the  CouH  of  Chancery,  and  the  mo- 
tion for  the  nonsuit  was  practically  the  only  ground  urged  in 
this  court  for  reversal  in  the  brief  of  the  plaintiff  in  error. 

So  far  as  the  first  ground  for  nonsuit  is  concerned,  it  seems 
to  me  to  have  been  settled  by  the  case  in  43  Yroom,  supra. 
It  was  there  held  that  the  liability  to  pay  for  stock  subscribed 
was  fully  proved  when  the  certificate  of  incorporation  was 
proved  and  the  corporation  became  a  corporation  de  facto. 
It  was  contended,  however,  by  plaintiff  in  error,  that  as  the 
facts  in  the  case  fail  to  show  that  the  defendant  participated 
in  the  organization,  that  he  is  not  estopped  by  any  of  his  own 
acts.  And  further,  that  he  is  not  estopped  by  the  acts  of  his 
associates,  and  this  because  there  was  nothing  to  show  that  tlie 
defendant  authorized  the  others  who  signed  the  certificate  of 
organization  to  meet  and  organize,  or  that  he  signed  a  waiver 
of  notice  of  a  meeting,  or  that  he  attended  the  first  meeting 
of  the  stockholders,  or  acknowledged  his  election  as  director. 

The  theory  of 'the  plaintiff  in  error  that  the  subscription 
to  pay  is  conditioned  upon  the  formation  and  organization  of 
a  corporation  de  jure  is  utterly  without  substance.  The  ex- 
ecution of  the  certificate  of  incorporation  constituted  an  ex- 
press contract  to  contribute  to  the  capital  stock,  and  while  it 
may  l^e  true  that  he  did  not  personally  participate  to  any 
great  extent  in  the  operation  of  the  company,  and  had  no  per- 
sonal responsibility  for  the  acquisition  of  Holloway's  property 
in  fraud  of  the  latter's  creditors,  that  does  not  in  any  way 
affect  his  liability  upon  his  stock  subscription. 

The  second  ground  relied  upon  by  the  plaintiff  in  error  was 
that  the  plaintiff  below  had  not  proved  an  assessment  made 
against  the  defendant  in  the  Court  of  Chancery. 

The  proceedings  in  the  Court  of  Chancery  in  tlie  case  of 
Cumberland  Lumber  Go.  v.  Clinton  Hill  Lumber  and  Manu- 
facturing Co.,  12  Dick.  Ch.  Rep.  627,  were  all  before  this 
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court,  in  43  Vroom  247,  reviewed  and  the  assessment  made  by 
the  receiver  sustained. 

In  the  present  case  the  proceedings  in  the  chancery  case 
were  all  put  in  evidence,  and  it  appeared  that  the  order  upon 
which  the  present  suit  was  based  was  made  June  9th,  1903, 
and  thereby  it  was  ascertained  that  the  total  amount  required 
to  be  paid  out  of  such  assets  of  the  insolvent  company  as 
might  come  to  the  hands  of  the  receiver  was  $6,344.97,  and 
that  there  were  no  funds  to  pay  the  same,  and  that  an  assess- 
ment should  be  made  against  the  persons  who  subscribed  for 
and  now  hold  the  stock  of  the  said  corporation;  that  two  of 
the  subscribers  were  insolvent;  and  it  was  thereby  ordered 
that  the  receiver  be  and  is  directed  and  authorized  to  assess, 
call  and  collect  the  said  sum  of  $6,344.97,  with  interest,  from 
George  W.  Ketcham;  George  W.  Ketcham,  administrator  of 
the  estate  of  William  S.  Ketcham,  and  William  S.  Ketcham, 
Jr.,  out  of  their  respective  subscriptions  as  incorporators  and 
stockholders  of  the  Clinton  Hill  Lumber  and  Manufacturing 
Company  which  have  not  been  fully  paid  up  (but  not  to  ex- 
ceed sixty  per  cent,  thereof)  and  to  enforce  payment  of  such 
assebsment  and  call  by  suit,  if  necessary.  The  order  also  re- 
cited that  it  is  made  without  prejudice  to  the.  rights  of  any 
person  named  therein  to  any  defence  which- they  might  have 
to  any  action,  legal  or  equitable,  which  may  be  brought  against 
them  on  such  stock  subscriptions.  But  it  is  manifest  that  this 
final  clause  in  the  order  of  June  9th,  1903,  was  not  intended 
to  nullify  the  previous  determination  of  the  Court  of 
Chancery  with  respect  to  essential  matters,  but  only  to  reserve 
defences  that  were  not  concluded  by  the  decree. 

The  record  before  us  does  not  disclose  any  such  defence. 

I  think  the  decree  fully  justified  the  assessment  made  by 
the  receiver,  wherein  he  apportioned  the  gross  amount  neces- 
sary to  be  collected  among  the  several  subscribers  to  the  cer- 
tificate of  organization,  not  exceeding  sixty  per  cent,  of  their 
respective  subscriptions. 

The  judgment  below  should  be  affirmed. 
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For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Fort,  Hendrickson,  Pitney,  Swayze,  Reed, 
Trenchard,  Boqert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.    15. 

For  reversal — NonjB. 


THOMAS  N.  McCARTER,  RECEIVER,  &c.,  PLAINTIFF  IN 
ERROR,  V.  GEORGE  W.  KETCHAM,  ADMINISTRATOR  OF 
WILLIAM  S.  KETCHAM,  DECEASED,  DEFENDANT  IN 
ERROR. 

Submitted  March  25,  1907— Decided  June  17,  1907. 

In  an  action  based  upon  a  decree  of  the  Court  of  Chancery  made 
after  hearing  on  petition,  answer  and  replication,  and  whereby 
it  appears  that  said  court  took  an  account  of  all  the  assets  of  an 
insolvent  corporation,  and  of  all  its  liabilities,  ascertained  the 
amount  of  unpaid  subscriptions  and  who  were  the  parties  to  be 
assessed,  and  directed  the  amount  to  be  assessed  against  them— 
Held— 

(1)  That  the  decree  is  conclusive  as  to  the  subscription  to  the 
capital  stock  of  the  insolvent  cori)oration  and  that  the  same  re- 
mains unpaid  to  the  amount  set  out  in  the  decree. 

(2)  That  the  reservation  of  defences  made  in  such  decree  ap- 
plies only  to  such  defences  as  may  have  arisen  since  the  date  of 
the  decree. 


\ 


On  error  to  the  Essex  Circuit  Court. 

For  the  plaintiff  in  error,  James  E.  Howell, 

For  the  defendant  in  error,  Frank  E.  Bradner, 

The  opinion  of  the  court  was  delivered  by 

Vroom,  J.  This  action  was  brought  by  the  receiver  of  the 
Clinton  Hill  Lumber  and  Manufacturing  Company,  an  in- 
solvent corporation,  to  recover,  for  the  benefit  of  creditors, 
the  unpaid  portion  of  the  subscription  of  William  S.  Ketcham 
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to  said  company.  In  addition  to  the  defences  set  up  in  previ- 
ous cases  brought  by  said  receiver  in  this  court  (McCarter, 
Receiver,  v.  William  S.  Ketcliam,  Jr,,  43  Vroom  24T,  and 
McCarter,  Receiver,  v.  George  T.  Ketcham,  ante  p.  825),  the 
defendant  interposed  pleas  of  payment,  the  one  iJiat  the  said 
William  S.  Ketcham,  Sr.,  on  the  23d  of  January,  1893,  paid 
to  the  said  Clinton  Hill  Lumber  and  Manufacturing  Com- 
pany, the  whole  of  his  subscription  to  the  stock  of  said  com- 
pany, to  wit,  the  sum  of  $10,000,  and  the  other  that  the  said 
William  S.  Ketcham,  Sr.,  on  the  said  23d  day  of  January, 
1893,  delivered  to  the  said  Clinton  Hill  Lumber  and  Manu- 
facturing Company  a  deed  of  sale  of  certain  goods  and  chat- 
tels of  the  value  of  $10,000,  which  deed  of  sale  was  executed 
by  Frank  D.  Holloway,  in  full  satisfaction  and  discharge  of 
the  subscription  of  said  William  S.  Ketcham,  Sr.,  for  the 
stock  of  the  said  lumber  company,  and  which  said  goods  and 
chattels  and  deed  of  sale  the  said  company  accepted  and  re- 
ceived in  full  satisfaction  and  discharge  of  said  subscription. 

The  trial  judge  held  that  in  his  opinion  payment  had  been 
established,  and  that  there  was  no  question  for  the  jury,  and 
directed  a  verdict  for  the  defendant. 

It  is  contended,  on  the  part  of  the  plaintiff  in  error,  that 
the  action  here  was  based  upon  a  decree  of  the  Court  of 
Chancery;  that  it  was  the  result  of  a  hearing  before  a  Vice 
Chancellor  on  a  petition,  answer  and  replication;  that  said 
court  took  an  account  of  all  the  assets  of  the  insolvent  corpo- 
ration and  of  all  its  liabilities,  ascertained  the  amount  of 
unpaid  subscriptions  and  who  were  the  parties  to  be  assessed, 
and  directed  the  amount  to  be  assessed  against  them,  having 
also  ascertained  the  amount  of  stock  to  be  assessed,  and  that 
by  said  decree  the  non-payment  of  the  stock  subscription  of 
William  S.  Ketcham,  Sr.,  to  the  extent  of  sixty  per  cent,  of 
the  amount  thereof,  had  been  established. 

The  decree  made  on  June  9th,  1903,  directing  the  assess- 
ment was  in  evidence  in  this  case,  and  it  recited  that  it 
appears  that  sixty  per  cent,  of  the  said  several  assessments 
remains  unpaid,  and  that  in  order  to  pay  the  debts  of  the  said 
corporation  it  would  be  necessary  to  call  upon  the  said  sub- 


Digitized  by  VjOOQIC 


MARCH  TERM,  1907.  831 

45  Vroom,  McCarter,  Receiver,  v.  Ketcham,  AdmV. 

scribers  for  such  sum  as  might  be  necessary  for  that  purpose 
and  for  the  purpose  of  paying  the  costs  and  expenses  of  the 
administration  of  the  estate  of  said  corporation,  "and  the 
said  receiver  was  directed  and  authorized  to  collect  the  sum 
necessary  for  that  purpose,  which  had  b^en  found  to  be 
$6,344.97,  from  Greorge  W.  Ketcham,  George  W.  Ketcham, 
administrator,  and  out  of  their  respective  subscriptions  as 
incorporators  and  stockholders  of  the  Clinton  Hill  Lumber 
and  Manufacturing  Company,  which  have  not  been  fully  paid 
up  (but  not  to  exceed  sixty  per  cent,  thereof),  and  to  en- 
force payment  of  such  assessment  and  call  by  suit,  if  neces- 
sary, against  each  of  the  delinquent  subscribers  and  stock- 
holders of  the  said  corporation." 

The  defence  made  here  is  predicated  entirely  upon  the  fol- 
lowing reservation,  made  at  the  end  of  the  above  decree: 
"This  order  is  made,  however,  without  prejudice  to  the  rights'^ 
of  any  person  named  in  said  petition  or  in  this  order  to  any 
defence  which  they  may  have  to  any  actions,  legal  or  equitable, 
which  may  be  brought  against  them  on  such  alleged  stock 
subscriptions.'"' 

There  is  certainly  great  merit  in  the  contention  of  the 
plaintiff  in  error  that  this  reservation  must  have  no  force 
because  it  reserves  the  whole  cause  of  action  and  the  whole 
defences,  and  that  if  it  has  any  force  at  all  it  must  only  be 
considered  as  a  reservation  of  such  defences  as  arosi^  since  the 
date  of  the  decree,  which  the  defendant  would  have  under  any 
circumstances.  Should  it  be  held  otherwise,  and  it  be  held  a 
reservation  of  all  defences,  then  the  decree  has  no  force  whaty 
ever.  The  question  whether  the  subscription  of  William  S. 
Ketcham  has  been  paid  in  full  or  only  to  the  extent  of  forty 
per  cent,  was  one  of  the  very  matters  litigated  in  the  Court 
of  Chancery.  The  petition  of  the  receiver  avers  that  forty 
shares  of  the  capital  stock  of  the  company  had  been  issued  to 
William  8.  Ketcham,  forty  shares  to  William  S.  Ketcham, 
Jr.,  and  two  shares  to  George  W.  Ketcham,  and  that  the  said 
eighty-two  shares  so  issued  to  them  were  part  and  parcel  of 
the  shares  subscribed  by  them  respectively  in  and  by  the  cer- 
tificate of  organization;    that  the  directors  of  the  company 
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had  never  made  any  call  upon  the  incorporators  requiring 
them  to  pay  into  the  treasury  any  money  on  account  of  their 
stock  subscriptions,  and  the  incorporators  have  never  paid 
any  money  to  the  said  corporation,  or  for  its  benefit,  and  that 
the  said  eighty-two  shares  issued  as  aforesaid  wera  claimed 
by  the  holders  thereof  to  have  been  issued  for  property  pur- 
chased, but  in  some  way  unknown  to  the  petitioner.  The 
petition  prays  that  the  court  will  either  levy  an  assessment, 
or  direct  the  receiver  so  to  do,  requiring  the  stockholders  to 
severally  pay  such  amount  of  the  unpaid  subscriptions  as  may 
be  necessary  to  pay  the  debts.  The  answer  to  this  jHjtition 
interposed  by  the  defendants  denied  that  any  shares  of  stock 
of  the  Clinton  Hill  Lumber  and  Manufacturing  Company 
were  actually  issued  to  either  of  the  Ketchams ;  admits  that 
no  calls  upon  the  alleged  incorporators  or  stockholders  have 
ever  been  made,  and  denies  that  any  shares  of  stock  were  actu- 
ally issued  for  property  purchased,  or  that  either  of  the 
Ketchams  claims  to  be  the  holder  of  any  such  shares  of  stock, 
or  are  the  holders  of  any  shares  of  stock  claimed  by  them  to 
have  been  issued  for  property  purchased.  It  further  avers 
that  no  actual  subscription  for  shares  of  stock  in  said  corpo- 
ration was  made  by  any  person  or  persons;  that  an  attempt 
was  made  by  several  persons  named  in  the  certificate  of  in- 
corporation to  form  a  corporation,  but  that  said  persons  could 
not  agree,  and  the  entire  scheme  was  abandoned;  that  said 
company  never  had  possession  of  any  property  belonging  to 
Frank  D.  Holloway,  and  never  owned  any  property  of  any 
kind  or  description. 

There  is,  in  my  opinion,  no  escape  from  the  conclusion  that, 
upon  the  issue  then  made,  the  decree  of  June  9th,  1903,  is 
conclusive  to  the  effect  that  William  S.  Ketcham,  Sr.,  was  a 
subscriber  to  the  capital  stock  of  the  Clinton  Hill  Lumber 
and  Manufacturing  Company,  and  that  the  said  subscription 
remained  unpaid  to  the  extent  of  sixty  per  cent,  thereof. 
As  was  pertinently  urged  by  counsel  for  the  receiver,  if  the 
inquiry  in  the  Court  of  Chancery  is  not  conclusive,  why 
should  it  have  been  made  at  all  ? 
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The  direction  of  a  verdict  for  the  defendant  by  the  trial 
court  was  error. 

The  judgment  under  review  should  be  reversed. 

For  affirmance — None. 

For  reversal — The  Cuancellok,  Chief  Justice,  Garri- 
son, Fort,  Hendrickson,  Pitney,  Swayze,  Reed,  Trench- 
ARD,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray,  Dill, 
J.J.     15. 


AMHERST  W.  BELCHER,  DEFENDANT  IN  ERROR,  v.  THE 
MANCHESTER  BUILDING  AND  LOAN  ASSOCIATION, 
PLAINTIFF  IN  ERROR. 

Submitted  March  25,  1907— Decided  June  17,  1907. 

1.  (a  and  h)  The  continued  possession  of  securities  by  an  agent  who 
was  empowered  to  make  an  investment  is  not,  when  such  posses- 
sion is  plainly  consistent  with  the  original  authority,  to  be  deemed 
evidence  of  a  further  authority  to  receive  payments  of  prin- 
cipal and  interest  on  account  of  such  investment. 

(c)  When  the  facts  are  undisputed,  the  question  whether  the 
agent  has  the  requisite  authority  to  bind  the  principal  in  the  re- 
ceiving of  moneys  or  the  endorsing  of  checks  is  one  for  the 
court  to  determine. 

(d)  The  ratification  of  acts  will  not  be  inferred  until  it  be  shown 
that  the  principal  has  full  knowledge  of  the  breach  of  duty  on 
the  pvt  of  his  representative  and  then  continues  to  be  inactive. 

2.  When  the  facts  are  not  in  dispute,  and  the  inferences  from  them 
not  in  doubt,  the  question  at  issue  is  one  of  law,  and  the  con- 
trol or  direction  of  a  verdict  is  not  erroneous. 


On  writ  of  error  to  the  Passaic  Circuit  Court. 

This  was  an  action  upon  contract  brought  in  the  Passaic 
Circuit  Court  by  the  defendant  in  error  (plaintiff  below) 
against  the  plaintiff  in  error  (defendant  below). 

The  declaration  contained  the  common  counts,  and  annexed 
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thereto  was  a  notice,  in  substance,  that  "this  action  is  brought 
to  recover  the  amount  due  to  the  plaintiff  from  the  defendant 
for  the  value  of  twenty  shares  of  the  stock  of  the  d^^fendant 
corporation,  belonging  to  the  plaintiff,  and  which  the  defend- 
ant has  wrongfully  refused  to  pay  to  the  plaintiff,  $800  of 
such  value  having  been  unlawfully  withdrawn  from  the  said 
shares  by  the  defendant  about  March  26th,  1900,  and  $993.94, 
the  residue  of  such  value,  having  been  unlawfully  withdrawn, 
as  aforesaid,  about  November  15th,  1902,  and  the  said  shares 
of  stock  thereupon  canceled." 

The  defendant  filed  a  plea  of  the  general  issue. 

The  action  came  on  for  trial  before  a  Circuit  judge  and  a 
jury,  and  the  evidence  showed  the  matters  following : 

The  plaintiff,  a  resident  of  Kingston,  New  York,  became, 
in  January  of  the  year  1896,  a  member  of  the  defendant 
association  to  the  extent  of  twenty  shares.  The  plaintiff  had 
requested  his  brother,  William  H.  Belcher,  to  make  lliis  in- 
vestment for  him.  The  brother  was,  at  the  time  and  there- 
after, president  of  the  association,  but  the  plaintiff  was  not 
influenced  by  that  fact  (if  he  was  aware  of  it),  and  did  not 
deal  with  his  brother  in  his  official  capacity. 

An  account  was  opened  with  the  plaintiff  in  tlie  associa- 
tion's ledger,  and  a  pass-book.  No.  449,  was  made  out  in  his 
name.  The  pass-book  was  handed  to  the  brother,  and  the 
plaintiff  permitted  him  thereafter  to  retain  it,  and  never 
asked  for  it  or  for  any  other  papers.  Apart  from  the  book,  it 
did  not  appear  that  there  was  any  certificate  of  ownership  of 
the  shares.  The  pass-book  was  not  produced  at  the  trial, 
having  been  destroyed  in  the  great  fire  of  1902,  but  it  was 
intended  to  show,  and  did  show,  the  number  of  shares  held  by 
the  plaintiff,  the  paj-ments  made  thereon  in  virtue  of  his 
membership,  and  what  he  was  entitled  to  in  respect  of  the 
shares. 

The  plaintiff  gave  his  brother  different  sums  at  different 
times  for  the  purpose  of  paying  the  dues  upon  the  shares,  and 
continued  so  to  do  until  some  time  in  the  year  1902.  After 
this  he  supposed  that  the  interest  of  other  investments,  made 
or  to  be  made  for  him  by  his  brother,  was  suflScient  for  such 
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dues,  and  was  applied  thereto.  Under  this  supposition  he 
rested  until  August,  in  the  year  1905,  and  did  not  at  any 
time,  personally,  withdraw  any  part  of  the  value  of  his  shares, 
or  receive  any  part  thereof  by  way  of  loan. 

The  disappearance  of  William  H.  Belcher  from  the  city  of 
Paterson  about  the  first  of  August,  1905,  led  the  plaintiff  to 
inquire  about  his  shares  in  the  association.  He  then  learned 
the  situation  as  revealed  by  the  association's  books,  and  by  it 
set  up,  to  wit,  that,  except  during  a  period  of  three  months, 
the  plaintiff's  dues  had  been  regularly  paid  from  the  time  of 
the  subscription  until  June,  in  the  year  1902,  at  which  time 
the  value  of  the  shares,  subject  to  a  loan,  was  $1,845.60.  In 
the  month  of  July,  1902,  the  ledger  account  with  the  plaintiff 
was  closed  and  marked  "Withdrawn,  July,  1902,''  and  subse- 
quently, "ck.  [check]  No.  1927."  In  March  of  the  year  1900 
it  appeared  that  the  association  had  drawn  its  check,  No. 
1442,  for  the  payment  of  $800  "to  the  order  of  A.  W. 
Belcher,"  and  this  was  paid  at  the  bank,  with  the  subsequent 
acquiescence  of  the  association,  upon  the  endorsement  "A.  W. 
Belcher,  W.  H.  Belcher,  Atty.,"  and  in  November  of  the 
year  1902  it  further  appeared  that  the  association  had  drawn 
its  check,  No.  1927,  for  the  payment  of  $993.94  "to  the  order 
of  A.  W.  Belcher,"  and  this  was  paid  by  the  bank,  with  a  like 
acquiescence,  upon  the  endorsements  "A.  W.  Belcher,  W.  H. 
Belcher,  Atty. ;  W.  H.  Belcher." 

At  the  respective  times  when  the  checks  were  drawn  the 
plaintiff's  contract  warranted  the  withdrawal  of  the  sums 
specified  in  the  checks — the  first  as  a  loan,  the  second  in  ex- 
tinguishment of  the  shares.  The  directions  for  the  withdraw- 
ing of  the  moneys  and  the  issuing  of  the  checks  were  given 
by  W.  H.  Belcher,  solely,  he  having  possession  of  the  pass- 
book until  its  destruction  or  surrender.  The  plaintitT  denied 
that  he  had  given  to  his  brother  any  power  or  authority  to 
withdraw  any  moneys  due  upon  the  shares,  or  to  endorse  the 
checks. 

The  plaintiff  made  a  demand  upon  the  association,  before 
action  brought,  for  the  value  of  the  shares.  This  was  ad- 
mitted. 
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At  the  close  of  the  testimony,  the  counsel  of  the  association 
contended  that  it  was  its  right  to  go  to  the  jury  on  the  ques- 
tion whether  or  not,  ^rom  all  the  circumstances  of  the  case, 
there  was  actual  authority  given  to  W.  H.  Belcher  to  with- 
draw the  plaintiff's  money.  This  contention  was  denied  by 
the  trial  judge,  and  an  exception  was  sealed.  The  counsel  of 
the  plaintiff  then  moved  for  the  direction  of  a  verdict  in  his 
favor,  and,  upon  consideration,  the  judge  allowed  the  motion. 
To  this  ruling  an  exception  was  also  prayed  and  sealed. 

In  accordance  with  the  direction  of  the  court,  a  verdict  was 
found  for  the  plaintiff,  and  judgment  was  entered  thereon  in 
the  Circuit  Court. 

Whereupon  the  defendant  below  sued  out  a  writ  of  error, 
and  assigns  for  error  the  adverse  rulings  of  the  court  above 
mentioned. 

For  the  plaintiff  in  error,  Jacoh  Willard  De  Yoe  and  Griggs 
<&  Harding, 

First,  The  court  erred  in  refusing  to  permit  the  jury  to  con- 
sider whether  William  H.  Belcher  was  the  agent  of  the  plaint- 
iff below,  with  authority  to  withdraw  the  sums  of  »$800  and 
$993.94,  in  the  manner  and  form  in  which  they  were  drawn. 

(a)  There  was  evidence  tending  to  prove  that  the  plaintiff 
had  in  fact  given  such  authority. 
*  (6)  It  was  for  the  jury  to  say  whether  an  apparent  author- 
ity for  the  purpose  aforesaid  had  not  been  given  to  W.  H. 
Belcher. 

(c)  It  was  not  important  that  the  moneys  were  withdrawn 
in  the  form  of  two  checks  made  payable  to  A.  W.  Belcher 
and  endorsed  by  W.  H.  Belcher  as  his  attorney. 

{d)  There  was  some  evidence  of  ratification  by  the  plaintiff. 

Second,  Tlie  court  erred  in  directing  a  verdict  for  the 
plaintiff. 

Contra,  John  H.  Reynolds  and  H,  H.  Fleming  (of  the  New 
York  bar). 
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The  opinion  of  the  court  (the  foregoing  statement  having 
been  made)  was  delivered  by 

Green,  J.  This  action  was  brought  to  recover  the  with- 
drawal value  of  twenty  shares  in  the  defendant  association, 
which  was  incorporated  under  "An  act  to  encourage  tlie  estab- 
lishment of  mutual  loan,  homestead  and  building  associa- 
tions/' Gen.  Stat.,  p.  331.  The  defence  interposed  was  that 
the  money  had  already  been  withdrawn  by  the  plaintiff's 
agent  in  that  behalf. 

First.  The  trial  court  refused  to  permit  the  jury  to  deter- 
mine whether  William  H.  Belcher  had  authority,  as  agent,  to 
withdraw  the  value  of  the  plaintiff's  shares  in  the  manner 
and  form  in  which  it  was  drawn. 

A  universal  agency,  being  a  thing  extremely  rare,  may  be 
dismissed  from  present  consideration,  and  agency  may  be  said 
to  be  either  general  or  special.  The  former  relation  arises 
where  one  is  authorized  to  transact  all  business  of  another  of 
a  particular  kind;  the  latter,  where  one  is  authorized  to  act 
in  a  single  transaction  only.  See  Mech,  Ag.,  §§  1,  283 ;  Ev. 
Pr.  &  A.  (EwelVs  ed.)  *2,  *101,  102;  Story  Ag.  {8th 'ed.), 
§  17.  There  was  some  evidence  in  the  case  in  hand,  uncon- 
tradicted, which  showed  that  William  H.  Belcher  was  a  gen- 
eral agent  of  the  plaintiff  in  making  investments  in  this 
state. 

(a  and  6)  Laying  hold  of  this,  the  counsel  of  the  defendant 
insists  that  the  plaintiff  should  be  bound,  with  respect  to  third 
parties  (such  as  the  defendant),  not  only  to  the  extent  of  the 
actual  authority,  but  also  to  the  extent  of  the  apparent  au- 
thority with  which  he  had  clothed  his  brother,  if  the  latter 
authority  were  greater  than  the  former.  See  Story  Ag.,  §§ 
73,  126,  127,  443 ;  Mech.  Ag.,  §§  282,  283 ;  Law  v.  Stokes 
(1867),  3  Vroom  249,  251,  252. 

Then  it  is  further  insisted  that  one  instance  of  the  appli- 
cation of  the  principle  just  stated  is  where  an  agent  has  been 
empowered  to  make  an  investment,  and  is  permitted  to  con- 
tinue in  possession  of  the  securities.  This,  it  is  said,  war- 
rants the  inference  of  fact,  that  such  agent  is  authorized 
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to  receive  payments  of  the  principal  and  interest,  and  Haines 
V.  Pohlman  (1874),  10  C.  E,  Or.  179,  182,  183,  is  cited. 

To  this  it  may  be  answered  that  the  purpose  of  the  pos- 
session of  securities  is  a  legitimate  inquiry  (Lawson  v. 
Nicholson  (1894),  7  Dick.  Ch.  Rep.  821,  824),  and  that, 
in  the  present  case,  the  continued  possession  of  the  pass- 
book was  consistent  with  the  original  authority  to  make  an 
investment,  because,  in  discharging  this  agency,  the  periodi- 
cal payment  of  dues  was  necessary,  and,  from  the  proven 
nature  of  the  pass-book,  the  entry  therein  of  such  payments, 
as  and  when  made,  was  for  the  protection  and  benefit  of 
the  plaintiff.  In  such  case  we  think  that  the  continued  pos- 
session of  the  pass-book  was  not  evidence  of  an  apparent 
authority  to  receive  payments  of  the  principal  and  interest 
of  the  investment. 

(c)  It  is  next  urged  that  the  withdrawing  of  the  two  sums 
of  money,  by  checks,  payable  to  the  order  of  the  plaintiff, 
and  endorsed  by  William  H.  Belcher  as  attorney,  was  and 
is  a  factor  of  no  importance.  We  must  be  permitted  to 
think  otherwise. 

In  Oulick  V.  Graver  and  Holmes  v.  Orover  (1868),  4 
Vroom  463,  this  court  considered  the  liability  of  the  defend- 
ant (at  p.  465)  upon  "notes  signed  in  the  defendant's  name, 
by  his  wife,  without  his  knowledge  or  consent,  and  loaned 
by  her,  without  the  husband's  knowledge,  to  Holmes,  as  a 
means  of  raising  money  for  his  benefit."  The  testimony 
showed  a  general  authority  in  the  wife  to  sign  notes  in  the 
husband's  name,  in  the  course  of  his  usual  business  (at  p. 
466),  but  no  further.  Thereupon,  it  was  held  (at  p.  473) 
that,  where  the  facts  are  undisputed,  the  question,  whether 
the  agent  has  the  requisite  authority  to  bind  his  principal, 
is  for  the  court.  In  the  present  case,  the  evidence  showed 
no  authority  given  by  the  plaintiff  to  his  brother  to  effect 
loans  with  the  association  or  to  withdraw  moneys  there- 
from. The  making  of  the  checks  payable  to  the  order  of  the 
plaintiff  himself  was  a  recognition  by  the  association  of  the 
lack  of   authority   in   W.   H.   Belcher.     The   acts   of  both 
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parties  were  in  accord,  and  the  evidence  suggests  no  dispute. 
The  decision  in  the  Grover  cases  is  therefore  applicable  and 
controlling. 

If  the  question  be  narrowed  to  the  authority  to  endorse 
the  two  checks,  the  result  must  be  the  same.  The  agency  in 
such  case  would  be  special,  and  must  be  shown.  See  Flax 
and  Hemp  Co.  v.  Bailentine  (1838),  1  Harr,  454;  Agri- 
cultural  Insurance  Co.  v.  Fritz  (1897),  32  Vroom  211,  217. 
There  was  no  such  proof. 

(d)  It  is  then  said  that  there  was  evidence  for  the  jury 
of  a  ratification  by  the  plaintiff  of  the  withdrawals  by  his 
brother,  in  that  the  former  never  intimated  that  these  had 
been  made  without  authority,  until  about  five  or,  at  least, 
three  years  thereafter.  To  this  it  is  a  sufficient  reply  that 
William  H.  Belcher  appears  to  have  been  a  man  of  some 
prominence  and  held  in  general  esteem;  and  that  it  was 
neither  astonishing  nor  unlawful  in  the  plaintiff  that  he 
should  rest  in  the  belief  of  the  propriety  of  such  a  brother's 
dealings.  As  soon  as  the  brother  disappeared,  and  cause 
for  disquietude  arose,  the  plaintiff  was  prompt  in  making 
inquiry,  and  then  in  disavowing  his  brother's  authority. 
The  ratification  of  acts  will  not  be  inferred  until  the  prin- 
cipal has  full  knowledge  of  the  breach  of  duty  on  the  part 
of  his  representative,  and  then  continues  to  be  inactive. 
See  Gulick  v.  Grover  and  Holmes  v.  Orover  (1868),  4 
Vroom  463,  471;  Dov^den  v.  Cryder  (1893),  26  Id.  529, 
333. 

Second.  The  trial  court  directed  a  verdict  for  the  plaintiff. 
It  being  already  found  that  the  facts  touching  the  authority 
of  the  agent  were  not  in  dispute,  it  is  almost  superfluous 
now  to  attempt  to  justify  the  direction. 

When  the  facts  are  not  in  dispute,  and  the  inferences 
from  them  are  not  in  doubt,  the  question  at  issue  is  one  of 
law  for  the  court,  and  the  direction  of  a  verdict  is  not  erro- 
neous. See  Chdick  v.  Orover  and  Holmes  v.  Orover  (1868), 
4  Vroom  463,  473 ;  Amer.  D.  &  7.  Co.  v.  Trustees  of  Public 
Schools    (1885),    12   Stew,   Eq.   409,   449;    McCormacJc   v. 
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Standard  Oil  Co.  (1897),  31  Vroom  243,  245,  246;  Ameri- 
can Saw  Co,  V.  First  National  Bank  (1897),  Id,  417,  427; 
Strauss  v.  American  Talcum  Co.  (1899),  34  Id.  613,  615. 
Compare,  in  case  of  a  nonsuit.  Furniture  Company  v.  Board 
of  Education  (1896),  29  Id.  646,  648. 

The  judgment  of  the  Passaic  Circuit  Court  must  be 
affirmed. 

For  affirtnance — The  Chanceij^or,  Chief  Justice,  Gab- 
RisoN,  Fort,  Hendrickson,  Pitxey,  Swayze,  Reed, 
Trenchaud,  Bogert,  Vredenburgh,  Vroom,  Greek,  Gray, 
Dill,  J.J.     15. 

For  reversal — None. 


FANNIE  L.  RYLE,  DEFENDANT  IN  ERROR,  v.  THE  MAN- 
CHESTER BUILDING  AND  LOAN  ASSOCIATION, 
PLAINTIFF  IN  ERROR. 

Submitted  March  25,  1907— Decided  June  17,  1907. 

1.  When  the  facts  are  not  in  dispute,'  the  question  as  to  the  authority 
of  an  alleged  agent  to  act  for  the  principal  is  one  for  the  court 
to  determine. 

2.  The  declarations  of  the  alleged  agent,  although  accompanying 
his  acts,  are  not  competent  to  establish  either  the  fact  or  the 
extent  of  his  agency. 

3.  The  failure  of  a  creditor  to  demand  and  collect  with  promptness 
the  money  due  to  her  upon  certain  matured  shares  in  a  mutual 
building  and  loan  association  does  not  warrant  an  inference  of 
ratification  of  the  act  of  another  in  drawing  and  using  the  money 
while  she  is  without  full  knowledge  of  the  facts  and  circumstances 
of  the  case. 

4.  The  direction  of  a  verdict  for  the  plaintiff  approved. 


On  writ  of  error  to  the  Passaic  Circuit  Court. 
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This  was  an  action  upon  contract  brought  in  the  Circuit 
Court  in  and  for  the  county  of  Passaic  by  the  defendant  in 
error  against  the  plaintiff  in  error. 

The  declaration  contained  the  common  counts  for  money, 
and  annexed  thereto  was  a  notice  substantially  as  follows : 

"This  action  is  brought  to  recover  the  amount  due  to  the 
plaintiff  from  the  defendant  for  the  value  of  five  shares  in 
the  stock  of  the  defendant  corporation,  belonging  to  the 
plaintiff  and  being  in  the  sixth  series,  1893,  which  matured 
October  1st,  1904,  which  value,  to  wit,  the  sum  of  $1,000,  the 
said  defendant  has,  nevertheless,  wrongfully  refused,  and  still 
doth  refuse,  to  pay  to  the  said  plaintiff." 

The  defendant  put  in  a  plea  of  the  general  issue. 

The  action  came  on  for  trial  before  the  Circuit  judge  and  a 
jury,  and  the  testimony  exhibited  the  case  following: 

For  the  plaintiff.  In  the  month  of  February,  1893,  the 
plaintiff  became  a  member  of  the  defendant  association, 
taking  five  shares  in  the  sixth  series,  1893,  through  the  agency 
of  Peter  Ryle,  her  husband.  Similar  investments  were  made 
by  him  for  other  members  of  the  family.  He  died  soon  after- 
ward. 

An  account  was  opened  in  the  association's  ledger  in  the 
name  of  the  plaintiff,  and  a  pass-book  was  issued  to  her.  This 
book  was  such  as  was  issued  to  every  member.  In  it  was 
entered,  from  time  to  time,  the  payment  of  her  dues,  and  it 
was,  until  its  surrender,  the  evidence  of  her  claim  upon  the 
association.  The  book  never  was  in  the  actual  possession  of 
the  plaintiff.  From  the  time  of  the  investment  by  Peter  Ryle 
onward  it  was  in  the  hands  of  William  H.  Belcher,  of  Pater- 
son,  counsel  of  the  association,  and  later  its  president. 

The  dues,  at  the  rate  of  $5  per  month,  were  paid  upon  the 
five  shares  with  regularity,  and  dividends  were  also  payable 
thereon,  so  that  in  October  or  November,  in  the  year  1904,  by 
a  declaration  of  the  directors,  the  shares  matured,  and  were 
of  the  total  value  of  $1,000,  which  sum  then  became  due  and 
payable  to  the  plaintiff,  according  to  the  contract  of  the 
partii's. 

The  source  whence  the  dues  were  derived  was,  in  the  first 
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place,  the  rents  of  certain  realty,  part  of  the  estate  of  Peter 
Ryle,  deceased.  Then,  as  needed,  checks  were  signed  by  John 
H.  Reynolds  and  the  plaintiff,  as  executors,  and  given  to  W. 
H.  Belcher,  who  had  the  charge  of  the  books  and  represented 
the  association.  The  plaintiff  was  acquainted  with  Belcher, 
but  he  transacted  no  business  for  her,  at  least  on  any  direct 
employment,  although  there  was  some  ground  for  inference 
that  he  had  assumed  an  authority  over  the  realty  aforemen- 
tioned, with  the  acquiescence  of  the  plaintiff,  and  had  at 
times  advanced  money  for  the  payment  of  dues. 

At  the  foot  of  the  account  of  the  plaintiff,  in  the  "indi- 
vidual ledger"  of  the  defendant,  appeared  the  words  "Ma- 
tured and  paid  off,  October  1st,  1904.  Ck.  [check]  1988." 
The  plaintiff  knew  of  the  maturity  of  her  shares,  at  least  at 
the  time  of  the  trial,  but  how  much  earlier  she  may  have 
known  it  did  not  appear.  She  paid  no  dues,  knowingly,  after 
October,  1904.  The  plaintiff  herself  did  not  at  any  time 
receive  the  money  due  and  payable  on  the  matured  shares,  or 
any  part  thereof;  indeed,  she  made  no  effort  to  collect  the 
money  at  or  shortly  after  the  maturing.  She  explained  this 
by  saying  that  she  was  never  notified  of  the  maturing  by  the 
association,  and  that  she  considered  the  institution  a  good 
place  to  have  one's  money  in. 

In  August  of  the  year  1905  W.  H.  Belcher  disappeared, 
leaving  behind  him  many  creditors  to  whom  he  was  indebted. 
This  made  the  plaintiff  apprehensive,  and  she  went  to  her  co- 
executor,  Reynolds,  who  was  a  lawyer,  and  asked  him  to  look 
into  the  matter.  Then  she  discovered  that  the  money  due 
upon  her  shares  had  been  paid  by  a  check,  but  she  had  never 
had  it. 

For  the  defendant.  The  secretary  of  the  association  testi- 
fied that  W.  H.  Belcher  had  acted  for  Mr.  Ryle  at  the  original 
taking  of  the  shares;  that  the  dues  were  paid  to  him  by  the 
personal  check  of  Belcher,  and  that  he  alleged  that  he  was  the 
attorney  of  the  Ryles,  among  them,  of  the  plaintiff. 

The  shares  having  matured  in  October,  1904,  the  associa- 
tion's check,  No.  1988,  was  drawn  November  7th,  1904,  for 
the  payment  of  $1,000  to  the  order  of  Fannie  Ryle.     It  was 


Digitized  by  VjOOQIC 


MARCH  TERM,  1907.  843 

45  Vroom.  Ryle  v.  Manchester  Bldg.  &  Loan  Assn. 

paid  through  the  bank  on  which  it  was  drawn,  upon  the  en- 
dorsements "Fannie  Ryle,  W.  H.  Belcher,  Atty.;  W.  H. 
Belcher."  Belcher  directed  the  making  out  of  the  check  in 
this  form,  and  at  the  same  time  stated  that  he  was  Mrs.  Ryle's 
attorney  in  all  her  business. 

There  was  no  evidence  whatever  that  either  Belcher's  acts 
or  words  were  in  anywise  known  to  the  plaintiff. 

When  both  of  the  parties  had  rested,  a  motion  was  made 
for  the  direction  of  a  verdict  for  the  defendant.  This  was 
denied,  and  an  exception  was  sealed.  Then  a  motion  was 
made  to  direct  a  verdict  for  the  plaintiff.  This  was  allowed, 
and  an  exception  sealed. 

A  verdict  was  found  for  the  plaintiff  in  the  sum  of 
$1,010.18,  in  accordance  with  the  direction  of  the  court,  and 
judgment  was  entered  thereon. 

Thereupon  a  writ  of  error  was  sued  out,  and  error  is  as- 
signed on  the  matters  excepted  to. 

For  the  plaintiff  in  error,  Jacob  Willard  De  Yoe  and  Origgs 
£  Harding, 

First.  The  trial  court  erred  in  refusing  to  permit  the  jury 
to  consider  whether  the  facts  were  sufficient  to  support  an 
inference  that  an  actual  or  apparent  authority  to  draw  the 
money  as  it  was  drawn  had  been  given  by  the  plaintiff  to  W. 
H.  Belcher. 

Second.  That  Belcher^s  statement  of  his  authority  was  ad- 
mitted in  evidence  without  objection,  arid  was  not  subse- 
quently contradicted  by  the  plaintiff,  made  the  case  one  for 
the  jury. 

Third.  That  the  plaintiff  never  attempted  to^  collect  the 
money  due  upon  the  shares  after  their  maturity  in  October, 
1904,  wa^  evidence  of  an  understanding  that  Belcher  was  to 
draw  the  money  and  invest  or  use  it  for  her. 

Fourth.  The  trial  court  erred  in  directing  a  verdict  for  the 
plaintiff. 

Contra,  John  H.  Reynolds  (Daniel  L.  Campbell  with  him 
on  the  brief). 
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The  opinion  of  the  court  (the  foregoing  statement  of  the 
ease  having  been  made)  was  delivered  by 

Green,  J.  This  action  was  brought  to  recover  the  matured 
value  of  five  shares  in  the  stock  of  the  defendant  association. 
The  defence  was  a  previous  payment  thereof  to  the  plaintiff's 
authorized  agent. 

It  has  been  said  that  a  shareholder  cannot  sue  at  law  for 
the  recovery  of  the  value  of  full-paid  stock,  but  must  proceed 
in  equity.  End.  Build.  Asso.  {2d  ed.),  §§  117,  118.  This 
notion  has  some  countenance  in  Campbell,  Receiver,  v.  Perth 
Amboy  Association  (1901),  38  Vroom  71,  but  it  is  now  set- 
tled in  this  court  that,  whatever  be  the  truth  under  different 
conditions,  when  a  board  of  directors  has  power  to  declare 
that  a  series  of  shares  has  matured,  and  does  so  declare,  a 
shareholder  in  this  series  ceases  to  be  a  member  and  becomes 
a  creditor  entitled  to  sue  at  law.  Cunningham  v.  Mutual 
Loan  and  Building  Association  (1905),  43  Id.  175,  179,  181. 

First.  The  firet  point  made  by  the  counsel  of  the  plaintiff 
in  error  has  been  considered  in  Belcher  v.  Manchester  Build- 
in-g  and  Loan  Association,  ante  p.  833,  and  is  determined 
by  that  case.  If  anything  further  need  be  said,  it  is  that,  if 
possible,  there  is  in  the  present  case  less  suggestion  of  an 
agency  in  William  H.  Belcher.  At  the  original  taking  of 
the  five  shares  by  the  plaintiff,  the  evidence  was  that  she 
was  represented  by  her  husband  and  the  association  by 
Belcher.  The  latter  was  not  her  agent  for  the  purpose  of 
making  an  investment,  much  less  for  the  purpose  of  collecting 
a  debt.  The  leaving  of  the  plaintiff's  pass-book  in  the  hands 
of  W.  H.  Belcher,  however  injudicious  that  act  may  have 
been,  was  for  convenience  only,  to  the  end  that  he  who  was  to 
receive  the  dues  for  the  association  might,  for  the  advantage 
of  all  concerned,  enter  the  payments,  as  and  when  made,  in 
the  pass-book.  That  Belcher  had  no  real  or  supposed  author- 
ity to  receive  the  value  of  the  shares  was  plainly  shown  by 
the  making  of  the  check  for  $1,000  payable  to  the  order  of 
the  plaintiff  herself.  Herein  the  proof  of  the  conduct  of  the 
defendant  accords  with  the  contention  of  the  plaintiff,  and 
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the  evidence  admitted  of  but  one  conclusion.  The  question  as 
to  Belcher's  actual  or  appairent  authority  to  draw  the  money 
was  therefore  one  for  the  court,  and  not  for  the  jury.  ChiUck 
V.  Orover  and  Holmes  v.  Orover  (1868),  4  Vroom  4G3;  Agri- 
cultural  Insurance  Co.  v.  Fritz  (1897),  32  Id.  211. 

Second,  It  does  not  avail  the  defendant  that  W.  H.  Bel- 
cherts  declaration  of  liis  own  authority  was  admitted  without 
objection,  and  was  not  subsequently  contradicted  by  the 
plaintiff.  She  had  already  denied  the  authority  on  the  part 
of  Belcher  to  act  for  her  in  any  business,  and  a  subsequent 
contradiction  was  not  needed  to  maintain  her  action.  As  evi- 
dence for  the  defendant,  Belchei-'s  statements  were  clearly 
irrelevant,  for  they  were  not  shown  to  have  been  made  in  her 
presence,  or  in  anywise  brought  to  her  knowledge.  Further- 
more, it  is  settled  law  with  us  that  the  declarations  of  the 
pcTson  alleged  to  be  the  agent,  although  accompanying  his 
acts,  are  not  competent  to  establish  either  the  fact  or  the 
extent  of  the  authority.  Gifford  v.  Landrine  (1883),  10 
Siew.  Eq.  127;  affirmed.  Id.  628;  Dowden  v.  Cryder  (1893), 
26  Vroom  329,  332. 

Third.  The  failure  of  the  plaintiff  to  demand  and  collect 
the  money  value  of  her  shares  upon  the  maturing  of  the 
shares,  or  shortly  afterward,  may  not  lawfully  be  construed 
as  a  ratification  of  Belcher's  act  in  drawing  and  using  the 
money.    This  is  manifestly  so  for  two  reasons : 

(a)  The  fact  of  the  maturing  of  the  shares,  and  the  fact  of 
Belcher's  drawing  the  money  value  thereof,  are  not  shown  to 
have  been  made  known  by  anyone  to  the  plaintiff  until  after 
Belcher's  disappearance.  Ratification  of  Belcher's  actions 
cannot  be  inferred  from  anything  that  the  plaintiff  did  or 
failed  to  do  while  she  was  without  full  knowledge  of  all  the 
facts  and  circumstances  of  the  case.  Guiick  v.  Grover  and 
Holmes  v.  Grover  (1868),  4  Vroom  463,  471;  Titus  et  al.  v. 
Cairo  and  Fulton  Railroad  Co.  (1884),  17  Id.  393,  420; 
Dowden  v.  Cryder  (1893),  26  Id.  329,  333.  After  the  plaint- 
iff acquired  knowledge  of  the  matter  her  conduct  imported  no 
latification. 


Digitized  by  CjOOQIC 


846    COURT  OF  ERRORS  AND  APPEALS. 


Ryle  y.  Manchester  Bldsr.  &  Loan  Assn.  74  N,  J.  L, 


(b)  The  contention  of  the  defendant  on  this  point  is,  in 
effect,  that  if  a  creditor  whose  claim  is  ripe  for  action  sleeps 
at  all  upon  his  rights,  the  debtor  may  discharge  his  obligation 
by  paying  the  money  to  some  other  person  who,  having  oppor- 
tunity, asserts  his  authority  to  receive  it.  The  existence  of 
statutes  for  the  limitation  of  actions  refutes  this  proposition. 
If  its  soundness  had  been  established  at  an  early  period  in 
legal  history,  the  necessity  for  such  statutes  would  have  been 
largely  diminished,  inasmuch  as  the  fact  in  human  experi- 
ence which  calls  for  a  statute  of  repose  is  that  many  persons 
do,  for  some  reason  or  no  reason,  refrain,  for  longer  or  shorter 
periods,  from  prosecuting  matured  claims.  The  law  permits 
this,  but  within  such  limits  as  shall  preserve  the  rights  of 
parties  defendant  as  against  the  loss  of  evidence  and  other 
untoward  consequences  of  delay.  The  preservation  of  such 
rights  does  not,  however,  involve  liberty  of  payment  of  debts 
to  persons  destitute  of  authority  to  receive  them. 

Fourth,  The  direction  of  a  verdict  for  the  plaintiff  was  not 
erroneous.  What  was  said  on  this  point  in  the  case  of  Belcher 
against  the  same  defendant  association  is  pertinent  here. 

The  judgment  of  the  Passaic  Circuit  Court  is  aflBrmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison,   Fort,    Hendrickson,     Pitney,    Swayze,    Reed, 
*  Trenchard,  Bogert,  Vredenburgh,  Vroom,  Green,  Gray, 
Dill,  J.J.     15. 

For  reversal — None. 
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JOHN  J.  HADEN,  DEPENDANT  IN  ERROR,  v.  BAMFORD 
BROTHERS  SILK  MANUFACTURING  COMPANY, 
PLAINTIFF  IN  ERROR. 

Argued  March  14,  1907— Decided  June  17,  1907. 

Where  application  is  made  for  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted  by  a  party  holding  bills  of  exceptions,  the 
mere  granting  of  the  rule  operates  as  a  waiver  of  the  bill  of  ex- 
ceptions except  on  points  reserved  in  the  rule.  Haden  v.  Bam- 
ford Bros.,  44  Vroom  308,  affirmed. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  Gilbert  Collins, 

For  the  defendant  in  error,  William  B,  Gourley. 

Per  Curiam. 

The  writ  of  error  in  this  case  has  brought  before  us  a  judg- 
ment of  the  Supreme  Court  affirming  a  judgment  of  the  Pas- 
saic Circuit  Court. 

It  appears  by  the  record  returned  by  the  writ  of  error,  and 
by  the  outbranches  of  the  record  brought  up  by  a  certiorari, 
that  the  case  presented  to  the  Supreme  Court  on  which  the 
judgment  complained  of  was  entered  was  as  follows:  Haden, 
the  defendant  in  error,  had  obtained  a  verdict  against  the 
Bamford  Brothers  Silk  Manufacturing  Company  in  an  action 
in  the  Passaic  Circuit  Court,  whereon  judgment  had  been 
entered,  and  thereupon  the  company  had  sued  out  a  writ  of 
error  from  the  Circuit  Court,  which  writ  of  error,  upon 
motion  of  the  company,  was  afterwards  dismissed  without 
prejudice. 

Thereupon  the  company  applied  to  the  Passaic  Circuit 
Court  for  a  rule  to  show  cause  why  the  judgment  should  not 
be  set  aside,  which  rule  was  allowed,  brought  to  hearing  and 
discharged  by  said  Circuit  Court.  No  points  were  reserved  in 
the  rule.  Afterward  the  company  sued  out  another  writ  of 
error,  which  brought  the  record  before  the  Supreme  Court. 
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Upon  the  return  of  that  writ  of  error,  the  company  assigned 
various  errors,  seventeen  of  which  were  founded  upon  excep- 
tions taken  at  the  trial,  and  the  remaining  one  was  the  general 
assignment  of  error. 

On  motion,  in  behalf  of  Haden,  the  Supreme  Court  struck 
out  all  the  assignments  of  error,  excepting  the  general  one, 
on  the  ground  that  the  company,  having  applied  for  and  been 
granted  a  rule  to  show  cause  in  the  Circuit  Court,  thereby 
waived  its  bill  of  exceptions,  except  on  points  reserved  in  the 
rule,  and  as  no  points  had  been  reserved  in  the  rule,  there 
were  no  exceptions  on  which  to  found  the  assignments.  After 
striking  out  these  assignments  of  error,  the  Supreme  Court 
affirmed  the  judgment,  finding  no  error  pointed  out  by  the 
general  assignment. 

In  this  court,  upon  the  return  of  the  writ  of  error  bringing 
up  the  judgment  of  the  Supreme  Court,  assignments  of  error 
were  filed  embracing  those  which  had  been  presented  to  the 
Supreme  Court  and  stricken  out,  and  also  an  assignment  ques- 
tioning the  correctness  of  the  order  of  the  Supreme  Court 
striking  out  the  seventeen  assignments  filed  in  that  court. 

It  is  contended  that  if  we  find  the  order  of  the  Supreme 
Court  striking  out  the  assignments  erroneous,  the  other  as- 
signments are  properly  before  us  for  consideration.  Without 
determining  whether  this  contention  is  correct,  or  whether,  if 
the  assignments  were  not  properly  stricken  out,  the  record 
hhould  not  bo  sent  back  for  further  consideration  by  the  Su- 
preme Court,  we  are  of  opinion  that  the  assignments  were 
properly  stricken  out  by  that  court  upon  the  ground  stated  in 
the  opinion  of  Mr.  Justice  Fort,  reported  in  44  Vroom  308. 

It  thus  appearing  that  the  seventeen  assignments  were 
properly  eliminated  from  the  record,  the  judgment  of  the 
Supreme  Court  was  correct,  as  there  was  no  error  pointed  out 
by  the  general  assignment.    The  judgment  must  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
HisoN,  Hendhickson,  Swayze,  Reed,  Trenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.     13. 

For  reversal — None. 
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THE  STATE,  DEFENDANT  IN  ERROR,  v.  JOHN  MAHANEY, 
PLAINTIFF  IN  ERROR. 

Submitted  March  25,  1907-— Decided  June  17,  1907. 
On  error  to  the  Supreme  Court. 
For  the  plaintiflE  in  error.  Ward  &  McGinnis, 
For  the  defendant  in  error,  William  H.  Speer, 

Per  Curiam. 

The  judgment  of  the  Supreme  Court  is  affirmed,  for  the 
reasons  given  in  the  opinion  of  Mr.  Justice  Reed  in  that  court, 
reported  in  44  Vroom  53. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Hendrickson,  Pitney,  Swayze,  Trenchard,  Bo- 
GERT,  Vroom,  Green,  Gray,  Dill,  J.J.     12. 

For  reversal — None. 


PATRICK  REHILL  ET  AL.,  DEFENDANTS  IN  ERROR,  v. 
MAYOR,  Ac,  OF  EAST  NEWARK  AND  MAYOR,  Ac,  OF 
JERSEY  CITY,  PLAINTIFFS  IN  ERROR. 


NEW  JERSEY  SUBURBAN  WATER  COMPANY,  DEFEND- 
ANT IN  ERROR,  V.  MAYOR,  &o.,  OF  EAST  NEWARK, 
PLAINTIFFS  IN  ERROR. 

xxrgued  March  11,  1907— Decided  June  17,  1907. 

On  error  to  the  Supreme  Court. 
Vol.  xlv.  54 
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Doyle  y.  Roessler  &  Hasslacher,  &c.,  Co.  74  ^*  J'  L, 

For  the  plaintiflfs  in  error,  Robert  Carey  and  Edward 
Kenny, 

For  the  defendants  in  error,  Collins  &  Corbin  and  Herbert 
Boggs, 

Per  Curiam. 

The  judgment  brought  up  by  this  writ  is  affirmed  upon  the 
grounds  set  forth  in  the  opinion  of  Mr.  Justice  Pitney  in  the 
Supreme  Court,  reported  in  44  Vroom  220. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Hendrickson,  Swayze,  Reed,  Trenchard,  Bogert, 
Vredenburgh,  Vroom,  Green,  Gray,  Dill,  J.J.     13. 

For  reversal — None. 


JOHN  DOYLE,  DEFENDANT  IN  ERROR,  v.  ROESSLER  & 
HASSLACHER  CHEMICAL  COMPANY,  PLAINTIFF  IN 
ERROR. 

Argued  March  15,  lOOT—Decided  June  17,  1907. 
On  error  to  the  Supreme  Court. 
For  the  plain  tiflf  in  error,  Willard  P.  Voorhees. 
For  the  defendant  in  error,  George  S.  Silzer, 

Per  Curiam. 

The  judgment  of  the  Supreme  Court  brought  up  by  this 
writ  of  error  is  aflSrmed  on  the  grounds  set  forth  in  the 
opinion  of  Mr.  Justice  Eeed  in  that  court,  reported  in  44 
Vroom  521. 
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For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Hendrickson,  Swayze,  Trenchard,  Booert,  Vre- 
denburgh,  Vroom,  Green,  Gray,  Dill,  J.J.    12. 


For  reversal — None. 


THOMAS  STOKES  ET  AL.,  PLAINTIFFS  IN  ERROR,  v.  AL- 
BERT HARDY.  DEFENDANT  IN  ERROR. 

Argued  March  8,  1907— Decided  June  17,  1907. 
On  error  to  the  Supreme  Court. 
For  the  plaintiff  in  error,  Freeman  Woodbridge. 
For  the  defendant  in  error,  Aaron  V.  Dawes. 

Per  Curiam. 

The  judgment  of  the  Supreme  Court  is  affirmed,  for  the 
reasons  given  in  the  opinion  of  Mr.  Justice  Dixon  in  that 
court,  reported  in  44  Vroom  255. 

For  affirmance — The  Chancellor,  Chief  Justice,  Fort, 
Hendrickson,  Pitney,  Reed,  Trenchard,  Bogert,  Vre- 

DENBURGH,  VrOOM,  GrEEN,  GrAY,  DiLL,  J.J.      13. 

For  reversal — None. 
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THE  STATE,  DEFENDANT  IN  ERROR,  v.  URIAH  S.  LEE  ET 
AL.,  PLAINTIFFS  IN  ERROR. 

Argued  November  — ,  1904 — Decided  January  20,  1905. 

For  the  plaintiflfs  in  error,  James  B.  Potter  and  Jonathan 
W.  Acton. 

For  the  defendant  in  error,  J.  Hampton  Fithian  and  Wal- 
ter H,  Bacon, 

Per  Curiam. 

The  judgment  brought  up  by  this  writ  of  error  must  be 
affirmed,  on  the  grounds  stated  in  the  opinion  of  Mr.  Justice 
Dixon  in  the  Supreme  Court,  reported  in  41  Vroom.  368. 

For  affirmance — The  Chancellor,  Garrison,  Fort,  Gar- 
RETSON,  Pitney,  Reed,  Bogert,  Vredenburgh,  Voorhees, 
Vroom,  Gray,  J.J.    11. 

For  reversal — None. 
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ABANDONMENT. 
See  Highways,  4. 

ACTION. 

Suit  may  be  maintained  in  a  Dis- 
trict Court  upon  each  of  several 
promissory  notes  which  are  past 
due,  and  which  were  given  to 
the  same  iierson  by  the  defend 
ant  at  different  times  and  in  in- 
dependent transactions.  A  satis- 
fied judgment  in  a  suit  upon  one 
of  such  notes  will  not  be  a  bar 
to  a  suit  against  the  same  de- 
fendant upon  another  of  such 
notes  held  by  the  same  plaintiff, 
although  the  note  in  the  second 
suit  was  past  due  at  the  time  of 
the  institution  of  the  suit  in 
which  the  judgment  was  satis 
fied.     Paton  v.  Doyne,  319 

See  Counties. 


AGENCY. 
See  Principal  and  Agent. 

APPEAL    AND    ERROR. 

1.  The  refusal  of  a  trial  judge  to 
direct  a  verdict  for  the  defend- 
ant will  not  be  reversed  on  error 
where  no  grounds  are  stated  in 
the  motion  for  the  direction. 
Wood  V.  Public  Service  Corpo- 
ration, 51 

2.  Under  the  act  providing  for  ap- 
I)eals  from  city  District  Courts 
to  the  Supreme  Court  (Pamph. 
L,  1902,  p.  565),  this  court  will 
not  review  the  findings  of  the 
District  Court  upon  questions  of 


fact  beyond  inquiring  whether 
there  was  any  legal  evidence 
upon  which  the  finding  might  be 
based.  Williama  v.  •  Connolly 
Contracting  Co.,  105 

3.  Under  the  above  act  (Pamph. 
L,  1902,  p.  565),  in  order  that 
alleged  error  of  law  may  be  re- 
viewed, there  must  be  something 
in  the  state  of  the  case  to  show 
that  the  question  was  raised  in 
the  trial  court.  /&. 

4.  Under  the  act  providing  for  ap- 
peals from  city  District  Courts 
to  the  Supreme  Court  (Pamph. 
L.  1902,  p.  565),  the  appellant 
must  bring  up,  with  the  state  of 
the  case,  a  certified  transcript  of 
the  judgment  record  in  the  court 
below.     Katzin  v.  Jenrfy,         131 

5.  On  appeal,  this  court  will  not 
consider  an  alleged  error  not  in 
any  way  brought  to  the  atten- 
tion of  the  trial  judge  and  not 
shown,  in  the  state  of  the  case, 
to  have  been  in  any  way  raised 
before  him.  Frishy  v.  Jefferson 
Council,  213 

6.  Leave  granted,  in  the  discretion 
of  the  court,  for  an  appellant  to 
perfect  his  appeal,  taken  from  a 
District  Court  under  Pamph,  L. 
1902,  p.  565,  by  bringing  up  a 
transcript  of  the  judgment  in 
the  court  below.  Nissel  v. 
Swinley,  344 

See   DisoBDEKLY   Pebsons,   2. 
Eminent  Domain. 


ARREST. 

Whenever  the  order  of  the  Court 
of  Common  Pleas,  in  a  proceed- 


853 


Digitized  by  VjOOQIC 


854 


INDEX. 


[74N.J.L. 


ing  under  the  act  entitled  "An 
act  for  the  relief  of  persons  im- 
prisoned on  civil  process"  (Gen. 
Stat.,  p.  1726),  amounts  to  a  re- 
fusal to  discharge  the  debtor,  by 
the  dismissal  of  his  petition  or 
otherwise,  he  must,  "immedi- 
ately thereafter,"  surrender  him- 
self into  the  custody  of  the 
sheriff  or  keeper  of  the  common 
jail,  to  prevent  a  breach  ,of  the 
condition  of  his  bond  given  un- 
der the  statute.  No  order  of  the 
court  remanding  the  defendant 
into  such  custody,  and*  his  re- 
fusal to  obey  the  same,  is  neces- 
sary to  constitute  such  a  breach. 
Sosio  V.  Oiuliano,  731 


ASSUMPTION  OF  RISK. 
See  Masteb  and  Servant,  2. 


ATTACHMENT. 

The  property  attached  consisted  of 
machinery  and  materials  to  be 
used  in  the  construction  of  a 
tunnel  for  a  railroad  company 
under  the  Hudson  river,  accord- 
ing to  the  terms  of  a  contract 
between  *the  construction  com- 
pany and  the  railroad  company. 
Certain  provisions  in  the  con- 
tract provide  for  the  advance- 
ment by  the  railroad  company 
of  part  of  the  costs  of  the 
plant;  prescribe  that  as  soon  as 
the  contractor  has  put  any  of 
the  property,  plant  or  materials 
upon  ground  owned  or  occupied 
by  the  railroad  company  such 
property  shall  become  the  prop- 
erty absolutely  of  the  railroad 
company  and  so  remain  until 
some  time  after  the  completion 
of  the  work,  when,  upon  the 
certificate  of  the  railroad  engi- 
ueer,  such  property  as  is  covered 
by  such  certificate  shall  be  de- 
livered and  given  to  the  contrac- 
tor. There  is  also  a  provision 
that  the  contractor  shall  not  be 
entitled  to  a  final  payment  so 
long  as  there  is  any  outside  lien 
upon  the  property.  Heldf  that 
the    construction    company    hasi 


an  attachable  interest  in  the 
working  plant,  and  also  in  the 
material  purchased  by  it,  sub- 
ject to  the  contract  right  of  the 
railroad  to  have  the  plant  used 
for  the  execution  of  the  con- 
tract, and  the  further  right  to 
have  the  material  put  into  the 
tunnel  where  it  belongs  and 
thereby  made  a  fixture  and  re- 
leased from  any  lien  of  the  writ. 
Held,  also,  that  the  attachable 
interest  exists  whether  the 
present  right  of  possession  of 
the  railroad  be  regarded  as  that 
of  a  chattel  mortgage  to  secure 
payment  of  advances  to  the  con- 
tractor or  whether  the  provi- 
sions of  the  contract  are  in- 
tended to  prevent  interference 
during  the  work  by  outside 
creditors  or  are  to  be  considered 
as  an  attempt  to  defeat  credit- 
ors altogether.  Knickerbocker 
Trust  Co.  V.  O'Rourke  Con- 
struction Co,,  53 


BENEFICIAL   ASSOCIATIONS. 

1.  The  city  of  Atlantic  City,  by 
ordinance,  created  a  paid  fire  de- 
partment, and  the  members  of 
the  department  organized  them- 
selves into  a  corporation,  under 
the  name  of  the  '^Firemen's 
Benevolent  Association  of  At- 
lantic City,"  pursuant  to  author- 
ity conferred  by  the  act  of 
March  25th,  1885.  Gen.  Stat., 
p.  1494.  Subsequently  a  writ  of 
certiorari  was  allowed  to  review 
the  legality  of  the  ordinance. 
Held,  that  the  allowance  of  the 
writ,  although  it  suspended  the 
operation  of  the  ordinance,  did 
not  have  the  effect  of  dissolving 
the  incorporated  association. 
Firemen's  Benevolent  Associa- 
tion V.  Philips  Co.,  "  6 

2.  Expulsion  from  an  association 
having  a  benefit  fund  in  which 
the  members  are  entitled  to  par- 
ticipate is  a  9ua««-judicial  pro- 
ceeding of  which  the  accused 
member  is  entitled  to  have 
specific  notice  and  an  opportu- 
nity to  be  heard  in  his  defence 
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upon  a  specified  charge. 
V.  iiiipreme  Circle^ 


Byrne] 
258 


3.  A  member  of  a  benevolent  asso-, 
elation,  against  whom  proceed- 
ings are  pending  which  have  his' 
expulsion  for  their  object,  is  en- 
titled to  make  such  defence  as 
he  may  have  to  the  charges  upon 
which  the  proceedings  are  based, 
and  if  he  is  expelled  without  be- 
ing afforded  an  opportunity  to 
submit  his  defence,  he  is  deprived 
of  a  substantial  right  which  the 
ordinary  principles  of  justice  re- 
quire that  he  should  be  permitted 
to  enjoy.  Venezia  v.  Italian 
Mutual  Benevolent  Society,    433 

4.  The  constitution  of  the  defend- 
ant, a  benevolent  association, 
provided  that  "No  member  of 
this  association  shall  be  allowed 
benefits,  through  sickness  or  disa 
bility,  unless  he  is  a  member  six 
months,  and  clear  of  all  debts  on 
the  books  of  the  association. 
Any  member  who  may  be  taken 
sick  or  become  disabled  while  in 
arrears  for  dues  or  fines  cannot, 
by  paying  the  same,  become  a 
beneficiary  during  said  sickness 
or  disability,  nor  can  a  member 
who  is  a  beneficiary,  on  receiving 
benefits,  become  in  arrears  for 
dues  so  as  to  debar  him  from 
benefits,  the  president  being  au 
thorized  to  pay  the  same  from 
the  amount  drawn  from  bis 
weekly  benefits."  O'Keefe,  a 
member  of  the  association, 
brought  suit  for  sick  benefits  and 
recovered  a  judgment  therefor, 
which  was  paid.  Held,  that  in 
legal  contemplation,  in  view  of 
the  constitution  of  the  associa- 
tion and  of  sections  60  and  61  of 
the  District  Court  act  (Pamph, 
L.  1898,  p.  574),  he  wa^  "clear 
of  all  debts  on  the  books  of  the 
association*'  on  the  date  of  pay- 
ment of  the  judgment.  0*Ke€fe> 
V.  Barry  Benevolent  Association^^ 

431 

5.  The  constitution  of  the  associa- 
tion also  provided  that  upon  the 
death  of  a  member  there  should 
be  appropriated  the  sum  of  $75 


to  defray  the  funeral  expenses  of 
the  deceased  member,  provided 
his  dues  were  not  "unpaid  for 
over  three  months."  The  dues 
were  fifty  cents  per  month. 
O'Keefe's  dues,  by  legal  implica- 
tion, had  been  paid  up  to  Decem- 
ber 17th,  1904,  and  thereafter  he 
paid  $3.50  on  account  of  subse- 
quent dues.  He  died  September 
24th,  1905.  On  September  26th, 
1905,  there  was  tendered  the  as- 
sociation his  remaining  arrear- 
ages of  dues.  Held,  that  the 
verdict  for  the  defendant  asso- 
ciation was  erroneous.  Ih. 

BILLS  AND  NOTES. 

.  A  promissory  note  has  no  legal 
inception  or  valid  existence  until 
it  has  been  delivered.  When, 
however,  it  passes  into  the  hands 
of  a  bona  fide  bolder  for  value 
before  maturity,  it  becomes  a 
chose  in  action,  and  the  recipro- 
cal rights  and  duties  of  the  par- 
ties to  it  are  fixed.  Delivery  is, 
normally,  to  be  in  accordance 
with  the  purpose  and  intent  of 
the  parties  to  a  note,  but  this  is 
subject  to  exceptions,  of  which 
one  obtains  when  the  departure 
from  the  intent  of  the  parties  is 
one  of  mode  only.  Polhcmus  v. 
Prudential    Realty    Corporation, 

570 

:.  A  promissory  note  may  be  the 
subject  of  valid  transfer  and  de- 
livery by  way  of  pledge  or  col- 
lateral security.  76. 

1.  A  party  to  a  note  who  has  him- 
self received  no  value  may  never- 
theless become  liable  to  a  holder 
for  value,  the  holder  having  in- 
curred a  detriment  on  the  faith 
of  such  party's  name.  When 
there  are  several  parties  to  a 
note,  who  have  become  such  for 
the  benefit  of  another,  their 
status,  not  only  as  to  the  holder 
for  value,  biit  inter  scsc,  is,  in 
the  absence  of  relevant  proof  to 
the  contrary,  that  which  is 
shown  by  the  paper  upon  which 
they    have    placed    their    names. 

76. 
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4.  A  creditor  holding  commercial 
paper  as  a  pledge  or  collateral 
security  may  bring  either  an 
action  to  enforce  the  principal 
debt,  or  one  to  collect  the  pledged 
paper,  at  pleasure.  /6. 

5.  A  person  other  than  the  real 
debtor,  but  in  somewise  liable 
for  the  debt,  may  pay  the  debt  to 
the  creditor,  and  is  thereupon  en- 
titled to  subrogation  to  the  rights 
of  the  creditor  in  any  pledge  or 
collateral  security  held  by  him. 
When  two  or  more  persons  are 
thus  liable  in  succession,  they 
will  enjoy  the  right  of  subroga- 
tion successively,  according  to 
their  contractual  relations.  The 
right  of  subrogation  itself  not 
being  in  question,  the  right  of 
realizing  the  value  of  the  subject- 
matter  may,  on  proper  occasion, 
be  within  the  cognizance  of  a 
court  of  law.  lb. 

6.  When  a  person  who  has  endorsed 
a  note  and  parted  with  it,  again 
comes  into  possession  of  it  in  a 
bona  fide  manner,  he  may  strike 
out  his  own  and  subsequent  en- 
dorsements, and  sue  the  prior 
parties  upon  the  note.  lb, 

7.  A  plaintiff  who  has  made  a 
prima  facie  case  within  the  scope 
of  the  foregoing  principles  has 
shown  in  himself  a  right  of 
action  which  entitles  him  to  go 
to  the  jury.  A  nonsuit  is  then 
rightly  refused.  76. 

8.  Section  63  of  the  Negotiable  In- 
struments act  {Pamph.  L.  1902, 
p.  594)  abrogates  the  rule  de- 
clared in  Chaddock  v.  Vanness,  6 
Vroom  517.  that  the  signature  of 
a  third  party  upon  the  back  of  a 
negotiable  instrument  prior  to  its 
delivery  to  the  payee  creates  per 
sc  no  implied  or  commercial  con 
tract  whatever.  Wilson  v.  Hen- 
dee.  640 

9.  Section  64  of  the  Negotiable  In- 
struments act  (Pamph.  L.  1002. 
p.  694)  deals  only  with  the  lia- 
bility of  an  irregular  endorser  to 
the    payee   and    subsequent    par- 


ties, and  does  not  define  the 
rights  and  liabilities  of  several 
such  endorsers  as  between  them- 
selves, lb. 

10.  Under  section  68  of  the  Nego- 
tiable Instruments  act  (Pamph, 
L,  1902,  p.  596)  pai-ol  evidence 
is  admissible  as  between  several 
endorsers  to  show  that  they 
agreed  to  become  liable  otherwise 
than  in  the  order  in  which  they 
endorsed.  lb. 

11.  One  of  the  issues  at  the  trial 
was  whether  the  plaintiff,  who, 
having  become  the  accommoda- 
tion endorser  of  the  note  in  suit, 
paid  full  value  for  it  before  ma- 
turity, was  a  holder  thereof  mala 
fide  by  reason  of  matters  con- 
tained in  a  written  agreement 
between  the  maker  and  payee 
thereof,  under  the  terms  of  which 
the  note  had  been  given.  The 
trial  court  was  requested  by  the 
plaintiff  to  charge  the  jury  that 
any  agreement  or  contract  be- 
tween the  payee  and  maker  in 
relation  to  the  note  in  question 
of  which  the  plaintiff  had  no 
knowledge  at  the  time  of  endorse- 
ment could  not  be  taken  into  con- 
sideration by  the  jury.  Held^ 
(1)  that  this  request  was  a 
proper  instruction  to  be  given  to 
the  jury  :  (2)  that  the  matter  of 
such  request  was  not  correctly  or 
substantially  covered  by  what 
the  judge  charged  the  jury  upon 
this  issue.     Aldrich  v.  Pvekham, 

711 

12.  An  accommodation  endorser  o( 
a  note  negotiable  upon  its  face 
is  not  legally  chargeable  with 
knowledge  of  the  contents  of  a 
written  agreement  touching  such 
note  to  which  he  is  a  stranger, 
nor  with  fraud  in  not  reading 
such  contract,  unless  the  state- 
ments made  to  him  at  the  time 
when  his  endorsement  was  ob- 
tained or  the  circumstances  of 
the  case  amounted  to  a  notifica- 
tion to  him  that  the  transaction 
in  which  he  was  about  to  engage 
involved  the  duty  upon  his  part 
of  examining  such  agreement.  76. 
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13.  The  cases  of  Alexander  v.  Brog- 
ley,  34  Vroom  307,  and  Williams 
V.  Leisin,  43  Id.  410,  contrasted, 
and  the  principle  illustrated  by 
the  former  case  applied.  Ih. 

14.  Bad  faith,  not  merely  notice  of 
suspicious  circumstances,  is 
necessary  to  defeat  recovery  by 
the  holder  of  a  negotiable  note 
whose  rights  accrued  before  ma- 
turity. Ih, 

15.  A  negotiable  note  is  not  invali- 
dated in  the  hands  of  one  taking 
it  for  value  before  maturity  un- 
less there  be  actual  fraud  upon 
his  part.  Ih. 

BONDS. 

1.  Defendant  in  an  action  brought 
upon  a  bond  signed  by  him,  pur- 
porting to  secure  payment  of 
weekly  sums  for  his  wite*s  sup- 
port, being  called  as  a  witness  in 
his  own  behalf  respecting  the 
execution  of  the  bond,  and  hav 
ing  admitted  the  signature  and 
testified  that  he  could  not  read 
English  (the  bond  being  written 
in  that  language),  was  prevented 
by  rulings  of  the  trial  judge  from 
answering  questions  tending  to 
show  that  the  bond  was  not  read 
to  him,  that  he  did  not  know  its 
purport  and  was  given  to  under- 
stand that  it  only  required  him 
to  make  an  appearance  in  court, 
Held,  error.  City  of  EUzaheth 
v.  Mitchell  342 

2.  The  rights  and  liabilities  of  the 
makers  and  holders  of  municipal 
bonds  which  have  come  into  ex- 
istence since  the  general  act "  re- 
lating to  negotiable  instruments 
(approved  April  4th,  1902)  took 
effect  are  determined  by  the  pro- 
visions of  that  act.  Montvale  v. 
People' fi  Bank,  464 

3.  It  is  no  defence  to  an  action 
upon  a  municipal  bond  (made 
and  executed  after  the  act  of 
April  4th.  1902,  took  effect),  in 
the  hands  of  a  holder  "in  due 
course,"  that  the  maker  of  the 
bond  never  in  fact  delivered  it. 

Ih. 


BOROUGHS. 

See  Chosen  Freeholders. 
Jury. 


BROKERS. 

.  In  suits  by  real  estate  brokers 
to  recover  commissions  on  the 
sales  of  land  committed  to  their 
agency,  the  question  always  is 
whether,  under  the  peculiar  con- 
ditions of  the  given  case,  the 
agent  was  the  efficient  cause  of 
the  sale.  Hudson  Real  Estate 
Co.  V.  Bauer,  90 

.  When  such  a  suit  is  brought  in 
one  of  our  District  Courts,  the 
question  thus  raised  is  one  of 
fact  for  the  judge  or  jury,  and 
as  such  is  ^not  reviewable  on  ap- 
peal except  in  cases  where  there 
is  no  legal  evidence  to  support 
the  finding.  76. 

.  Where  the  authorization  in  writ- 
ing by  the  owner  to  the  real 
estate  broker  for  the  sale  of 
lands  fixes  the  compensation  to 
I  be  received  by  him  for  his  ser- 
vices at  the  amount  he  might 
realize  at  such  sale  over  and 
I  above  a  certain  sum  therein 
I  named  by  the  owner  as  his  limit, 
such  a  contract  is  within  section 
10  of  the  statute  of  frauds  ( Gen. 
Stat..  1604),  even  though  the 
rate  of  commission  on  the  dollar 
be  not  stated  therein,  as'  re- 
quired by  the  literal  words  of 
the  section.     Mendles  v.  Danish. 

333 

4.  In  construing  a  statute,  where 
ambiguity  exists  or  literal  inter- 
pretation may  lead  to  absurd 
results,  resort  may  be  had  to  the 
principle  that  the  spirit  of  the 
law  controls  the  letter.  76. 

See  Contracts. 


BUILDING   AND  LOAN   ASSO- 
CIATIONS. 

The    failure    of   a    creditor   to    de- 
mand  and   collect   with   prompt- 
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ness  the  money  dae  to  her  upon 
certain  matured  shares  in  a  mu- 
tual building  and  loan  associa- 
tion does  not  warrant  an  infer- 
ence of  ratification  of  the  act  of 
another  in  drawing  and  using 
the  money  while  she  is  without 
full  knowledge  of  the  facts  and 
circumstances  of  the  case.  Ryle 
V.  Manchester  Building  and 
Loan  Association^  840 


CARRIERS. 

1.  Mere  knowledge  by  a  shipper 
that  a  carrier's  rates  are  based 
upon  the  value  of  the  goods 
shipped  will  not  lessen  the 
liability  of  the  carrier  to  answer 
for  the  value  of  the  goods  in  the 
absence  of  the  shipper's  assent 
to  such  a  restriction.  Hayes  v. 
Adams  Express  Co,,  537 

2.  Where  the  trial  judge  instructed 
the  jury  that  the  sole  question 
for  their  determination  was 
whether  plaintiff  knew  that  de- 
fendant's rates  depended  upon 
the  value  of  the  goods;  if  yes, 
the  verdict  should  only  be  for 
$50;  if  no.  the  verdict  should 
be  for  $300,  the  value  of  the 
goods,  and  the  jury  rendered  a 
verdict  for  the  smaller  sum — 
Held,  that  the  verdict  could  not 
be  supported  as  against  plaintiff 
on  the  theory  that  he  had  volun- 
tarily accepted  as  a  contract  a 
bill  of  lading  stating  in  effect 
that  the  value  of  the  goods  did 
not  exceed  $50,  it  being  dispu- 
table, under  the  evidence, 
whether  he  did  assent  to  such 
contract,  and  this  question  not 
having  been  submitted  to  the 
jury.  lb. 

See  Negligence. 


CASES  AFFIRMED. 

1.  Park  Ridge  t\  Reynolds.  From 
Supreme  Court.  44  Vroom 
116,  449 

2.  Smith  V,  Atlantic  City  Railroad 
Co.     From  Supreme  Court,    452 


3.  Lang  v.  Bayonne.  From  Su- 
preme Court.    44  Vroom  109, 

455 

I 

4.  Holmes  v,  Pennsylvania  Rail- 
j  road  Co.  From  Supreme  Court, 
I  469 

5.  Riverside  v.  Pennsylvania  Rail- 
I     road  Co.    From  Supreme  Court, 

476 

C.  Keyport  v.  Freehold,  &c.,  Rail- 
t     road  Co.     From  Supreme  Court, 

I  480 

7.  Sturtevant  Mill  Co.  v.  Kings- 
I     land  Brick  Co.     From   Supreme 

Court,  492 

8.  Moore  v,  Camden  and  Trenton 
Railway  Co.  From  Supreme 
Court,  498 


9.  Brown  v.  Honiss. 
Circuit  Court, 


From  Essex 
501 


10.*  State  V.  Monich.  From  Morris 
Oyer  and  Terminer,  522 

11.  Hayes  v,  Adams  ESxpress  Co. 
From  Supreme  Court.  44  Vroom 
105,  537 

12.  Gulnac  v.  Freeholders  of  Ber- 
gen.   From  Supreme  Court,    543 

13.  Seymour  v.  Orange.     From  Su- 
I     preme  Court,  549 

14.  Nolan   v,   Bridgeton   and   Mill- 
I     ville  Traction  Co.     From  Cum- 
berland Circuit  Court,  559 

15.  Manchester  Building  Associa- 
tion V,  Shuart.  From  Supreme 
Court,  563 

16.  Precodnick  v,  Lehigh  Valley 
Railroad  Co.  From  Supreme 
Court,  566 

17.  Polhemus  v.  Prudential  Realty 
Corporation.  From  Supreme 
Court,  570 

18.  Smith  V,  Baker.  From  Su- 
preme Court,  591 
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10.  Flaherty  v.  Pack.  From  Su- 
preme Court,  592 

20.  Clark  v.  Atlantic  City  Railroad 
Co.    From  Supreme  Court,     593 

21.  Clark  v.  Atlantic  City  Railroad 
Co.    From  Supreme  Court,     594 

22.  Pbiladelphia  and  Camden  Ferry 
Co.  t?.  Intercity  Railroad  Co, 
From  Supreme  Court.  44 
Vroom  86,  •  595 

23.  Brady  v.  Franklin  Savings  In 
stitution.  From  Supreme  Court. 
44    Vroom    152.   .  595 

24.  Andrews  t?.  Camden,  &c..  Rail 
way  Co.     From  Supreme  Court, 

596 

25.  Belleville  Land  and  Improve 
ment  Co.  v.  Atlas  Manufactur- 
ing Co.     From   Supreme  Court, 

597 

26.  Fein  t?.  Meier.  From  Supreme 
Court.    43  Vroom  336,  597 

27.  State  v.  Goldstein.  From  Su- 
preme Court.    43  Vroom  336, 

598 

28.  Humphrey  v.  Eakley.  From 
Supreme  Court.    43  Vroom  425, 


29.  FamsWorth  v.  Miller.  From 
Supreme  Court,  600 

30.  Wright  v.  Campbell.  From 
Supreme  Court.    45  Vroom  82, 

609 

31.  Anthony  v.  Wilson.  From  Su- 
preme Court,  630 

32.  State  v.  Feiss.  From  Supreme 
Court,  633 

33.  Board  of  Education  v.  Atwood. 
From  Supreme  Court.  44  Vroom 
315,  638 

34.  Addis  v.  Rushmore.  From  Su- 
preme Court,  649 

35.  CroBsley  v.  St.  Philip  Nerl. 
From  Supreme  Court,  653 


36.  Godkin  v.  Bailey.  From  Su- 
preme Court,  655 

37.  Germanus  v.  Lehigh  Valley 
Railroad  Co.  From  Supreme 
Court,  662 

38.  Vandegrift  Construction  Co.  v. 
Camden,  &c.,  Railway  Co.  From 
Camden  Circuit  Court,  669 

39.  Sawyer  v.  Van  Doren.  From 
Supreme  Court,  673 

40.  Hayward  v.  North  Jersey 
Street  Railway  Co.  From  Hud- 
son Circuit  Court,  678 

41.  Walter  v.  Westinghouse,  &c., 
Co.    From  Supreme  Court,    685 

42.  Bums  V.  Eckert.  From  Su- 
preme Court,  685 

43.  Anable  v.  Fidelity  and  Casu- 
alty Co.    From  Supreme  Court, 

686 

44.  Milton  v.  Steel.  From  Su- 
preme Court.     44  Vroom  261, 

687 

45.  State  t?.  Rosenbaum.  From  Su- 
preme Court,  687 

46.  State  v.  Stern.  From  Supreme 
Court,  688 

47.  State  v.  Hill.  From  Supreme 
Court,  689 

48.  Ferguson  v.  Central  Railroad 
Co.    From  Supreme  Court,    691 

49.  Sozio  V.  Giuliano.  From  Su- 
preme Court,  731 

50.  Kelly  v.  Jersey  City  Water  Co. 
From  Supreme  Court,  734 

51.  Erie  Railroad  Co.  t?.  Paterson. 
From  Supreme  Court.  43  Vroom 
112,  738 

52.  Bergen  and  Dundee  Railroad 
Co.  V.  State  Board  of  Assessors. 
From  Supreme  Court,  742 
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53.  North  Jersey  Street  Railway 
Co.  V.  Jersey  City.  From  Su- 
preme Court.     44  Vroom  481, 

761 

54.  Owen  v.  Metropolitan  Life  In- 
surance Co.  Prom  Supreme 
Court,  770 

55.  Jersey  City  t?.  North  Jersey 
Street  Railway  Co.  From  Su- 
preme Court.     44  Vroom  175, 

774 

5G.  Bumsted  v.  Henry.  From  Su- 
preme Court.     45  Vroom  162, 

790 


57.  Decker    r.    Daudt. 
preme  Court, 


From    Su- 
793 


58.  Demato  v.  Hudson  County  Gas 
Co.    From  Supreme  Court,     793 

59.  George  v.  Board  of  Excise. 
From  Supreme  Court.  44  Vroom 
360,  816 

60.  Sparks  v.  River  and  Harbor 
Improvement  Co.  From  Salem 
Circuit  Court,  818 


61.  Livermore    v.    Millville. 
Supreme  Court. 


From 
822 


62.  McCarter,  Receiver,  v.  Ketcham. 
From  Essex  Circuit  Court,      826 

63.  Belcher  r.  Manchester  Building 
and  Loan  Association.  From 
Passaic  Circuit  Court,  833 

64.  Ryle  r.  Manchester  Building 
and    Loan    Association.      From 

,   Passaic  Circuit  Court,  840 

65.  Haden  v.  Bamford  Brothers. 
From  Supreme  Court.  44  Vroom 
308,  848 

66.  State  r.  Mahaney.  From  Su- 
preme Court.    44  Vroom  53.  849 

67.  Rehill  v.  East  Newark  and  Jer- 
sey City.  From  Supreme '  Court. 
44  Vroom  220,  849 

68.  Doyle  v.  Roessler  &  Hasslacher, 
&c.,  Co.  From  Supreme  Court. 
44  Vroom  220,  850 


69.  Stokes   v.    Hardy.      From    Su- 
preme Court.     44  Vroom  255. 

852 

70.  State  v.   Lee.     From   Supreme 
Court.    41  Vroom  368,  853 


CASES  REVERSED. 

1.  Montvale  v.  People's  Bank. 
From  Supreme  Court,  464 

2.  Cranbuck  v.  Delaware,  Lacka- 
wanna and  Western  Railroad 
Co.     From  Circuit  Court,       473 

3.  Weston  v.  Pennsylvania  Rail- 
road Co.     From  Supreme  Court, 

484 

4.  Davidson  v.  German  Insurance 
Co.     From  Supreme  Court,    487 

5.  Jason  v.  Johnson.  From  Atlan- 
tic Circuit  Court,  529 

6.  Meyer  v.  Benton.  From  Hudson 
Circuit  Court,  533 

7.  Guttenberg  v.  Vassel.  From  Su- 
preme Court,  553 

8.  Knickerbocker  Importation  Co. 
t'.  Board  of  Assessors.  From 
Supreme  Court.     44  Vroom  494, 

583 

9.  Gunn  r.  Mumford.  From  Glou- 
cester Circuit  Court,    '  601 

10.  Kelly  V.  Bergen  County  Gas 
Co.     From  Supreme  Court,    604 

11.  Sautter  r.  Order  of  Hepta- 
sophs.     From  Supreme  Court, 

608 

12.  Rogers  v.  Roe  &  Conover. 
From  Essex  Circuit  Court,      615 

13.  Piver  r.  Pennsylvania  Railroad 
Co.  From  Camden  Circuit 
Court,  619 

14.  Gladney  v.  Pennsylvania  Rail- 
road Co.  From  Camden  Circuit 
Court,  623 

15.  Bauer  v.  North  Jersey  Street 
Railway  Co.  From  Supreme 
Court,  624 
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16.  Napurana     v.     Young. 
Essex  Circuit  Court, 


From 
627 


17.  Wilson  V,   Hendee. 
preme  Court, 


From   Su- 
640 


18.  Kehoe    v.    Rutherford. 
Bergen  Circuit  Court, 


From 
659 


19.  Eagen  v.  Jersey  City,  &c..  Rail- 
way Co.  From  Hudson  Circuit 
Court,  6 


20.  Rand    v.     Armm. 
preme  Court, 


From 


21.  Aldrich     v,     Peckham. 
Essex  Circuit  Court, 


Su- 
704 

From 
711 


22.  Jersey  City  v.  State  Board  of 
Assessors.  From  Supreme 
Court.     44  Vroom  170,  720 

23.  McConnell  v.  Alpha  Cement 
Co.    From  Supreme  Court,     727 

24.  Jersey  City  v.  Board  of  Equal- 
ization of  Taxes.  From  Sn 
preme  Court,  753 

25.  Schmidt  v,  Perkins.  From 
Hudson  Circuit  Court,  785 

26.  Holt  V.  United  Security  Life 
Insurance  Co.  From  Supreme 
Court,  795 


27.  Rust    V, 
Court, 


Oltmer.      From 


Su- 
802 


28.  Defguard  v.  New  York  and 
I^ng  Branch  Railroad  Co. 
From  Supreme  Court,  805 

29.  King,  Trustee,  t\  Morris.  From 
Supreme  Court.     44  Vroom  279, 

810 

30.  McCarter,  Receiver,  v.  Ket- 
cham.  Administrator.  From 
Essex  Circuit  Court,  829 


CERTIORARI. 

1.  Rule  60  of  this  court  requires 
writs  of  certiorari  to  be  return- 
able in  twenty  days,  unless  other- 
wise ordered.     Heldt  that  where' 


a  writ  was  drawn  with  return 
day  postponed  beyond  the  twenty 
days,  an  order  endorsed  upon 
the  writ,  allowing  it  and  order- 
ing it  to  be  sealed,  sanctioned 
the  return  day  as  mentioned  in 
the  writ.     Richardson  v.  Smith, 

111 

2.  The  order  of  a  justice  of  the  Su- 
preme Court,  who  had  allowed  a 
writ  of  certiorari^  striking  out 
one  of  the  reasons  filed — such 
reasons  attacking  an  ordinance 
which  had  been  in  existence  over 
six  years  without  being  ques- 
tioned— is  approved.  Seaside 
Realty  Co.  v.  Atlantic  City,    178 

3.  The  facts  in  this  case  are  similar 
to  those  in  MaoFall  v.  Dover ,  41 
Vroom  518,  and,  as  in  that  case, 
this  writ  will  be  held  until  Yore, 
the  newly-elected  officer,  is 
brought  in.    Magncr  v.  Bayonne, 

185 

4.  Certiorari  is  the  proper  remedy 
for  testing  the  validity  of  an 
ordinance,  resolution  or  motion 
adopted  by  a  municipal  body,  al- 
though the  action  under  review 
may  affect,  collaterally,  the  right 
to  an  office.     Lewis  v.   Newark, 

308 

5.  No  question  of  laches  is  involved 
upon  the  issuance  of  a  writ  of 
certiorari  at  any  time  during  the 
period  prescribed  by  the  statute. 
Reeves  v.  Jones,  330 

6.  On  certiorari  this  court  will  not 
review  matters  which  are  not  re- 
ferred to  in  the  arguments  or 
briefs  presented  by  counsel. 
Sharp  V.  Sweeney,  428 

7.  A  writ  of  certiorari  will  issue  at 
the  suit  of  a  taxpayer  and  abut- 
ting landowner  to  review  the 
award  by  a  city  of  a  contract 
for  street  paving  to  a  bidder 
whose  bid  failed  to  conform  in 
material  particulars  to  the  speci- 
fications under  which  the  bids 
were  offered.  Barber  Asphalt 
Co.  V.  Trenton,  430 
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8.  A  decision  of  a  question  of  fact 
decided  by  the  Supreme  Court 
upon  certiorari  is  binding  upon 
this  court,  and  not  open  to  re- 
view on  writ  of  error  if  there 
appears  to  have  been  competent 
evidence  upon  which  its  conclu- 
sion could  have  been  based. 
George  v.  Board  of  Excise^     816 

See  Disorderly  Persons,  2. 


CHOSEN  FREEHOLDERS. 

By  force  of  the  statutes  regulating 
the  matter  of  the  representation 
of  boroughs  in  the  boards  of 
chosen  freeholders  of  the  several 
counties  of  this  state,  a  borough 
having  a  population  of  less  than 
three  thousand  is,  for  the  pur- 
pose of  such  represenlation,  to 
be  considered  as  a  part  of  the 
township  out  of  which  it  has 
been  created,  and  a  resident  of 
such  a  borough  is  eligible  to 
nomination  and  election  as  a 
member  of  the  board  of  free- 
holders for  the  township  of 
which,  for  the  purpose  of  repre- 
sentation in  the  board,  it  forms 
a  part.    Smith  v.  Ashmcad,    229 

See  Counties. 


CLAIM  OF  PROPERTY. 

See  Sheriffs  and  Constables. 

COAL. 

1.  In  a  suit  for  a  penalty  under  an 
act  entitled  "An  act  for  the  pro- 
tection of  purchasers  of  coal 
(Pamph.  L.  1900,  p.  27),  it  is 
not  necessary  to  show  knowledge 
of  the  defendant  of  the  short 
weight.  Newark  v.  East  Side 
Coal  Co.,  68 

2.  The  evidence  in  the  case  held  to 
show  that  the  driver  of  the 
wagon  who  delivered  the  coal 
was  the  agent  of  the  defendant. 

lb 


COLLATERAL    SECURITY. 
See  Bills  and  Notes. 

CONFLICT   OF   LAWS. 
See  Propebtt. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

1.  The  act  entitled  "An  act  to  pro- 
vide for  the  summary  investiga- 
tion of  county  and  municipal  ex- 
penditures," approved  February 
18th,  1879,  as  amended  by  the 
supplement  thereto,  approved 
March  23d,  1898,  is  constitu- 
tional.    Hohoken  v.  0*Neill,     57 

2.  Section  5  of  the  act  of  1906 
{Pamph,  L.,  p.  199)  provides 
that  in  all  instances  where  ex- 
cise commissioners  are  now  by 
law  appointed  by  the  mayor  or 
other  governing  body  of  any  mu- 
nicipality, such  commissioners 
shall  be  appointed  by  the  Court 
of  Common  Pleas  in  the  county 
in  which  such  municipality  is 
located.  Eeldj  that  the  legisla- 
tion is  unconstitutional  because 
special  and  regulative  of  the  in- 
ternal affairs  of  cities.  It  is 
special  because  it  selects  for 
classification  only  such  excise 
commissioners  as  were  then  ap- 
pointed, without  including  those 
who  were  elective.  It  is  further 
special  in  narrowing  the  class  of 
appointive  functionaries  to  such 
as  are  now  appointed,  regardless 
of  the  possible  coming  into  exist- 
ence of  similar  appointive  offi- 
cers in  the  future.  Bumsted  v. 
Henry,  162 

3.  The  act  (Pamph.  L.  18W,  p. 
146)  conferring  powers  upon 
cities  located  on  or  near  the 
ocean  to  lay  out  parks  is  con- 
stitutional. The  act  {Pamph. 
L.  1903,  p.  387)   providing  that 
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the  state's  land,  within  the  limits 
of  a  park  laid  out  by  any  city 
under  the  provisions  of  the  act 
of  1894  {Pamph,  L.,  p.  146), 
may  be  granted  by  the  riparian 
commissioners  to  such  city  is 
constitutional.  Its  subject  is  ex- 
pressed in  its  title.  It  is  not 
special  legislation  regulating  the 
internal  affairs  of  cities.  It 
does  not  deprive  the  free  schools 
of  the  state  of  the  income  appro- 
priated to  their  support.  Seaside 
Realty  Co.  v.  Atlantic  City,    178 

4.  The  act  concerning  the  govern 
ment  of  cities  of  the  second  class 
(Pamph.  L.  3892,  p.  119;  Gen, 
Stat.,  p.  500)  is  a  special  act 
regulating  the  internal  affairs  of 
cities,  and  is  therefore  unconsti- 
tutional.     Seymour    v.    Orange, 

549 

5.  Christie  v.  Bayonne,  35  Vroom 
191,  approved.  76. 

0.  The  so-called  Duffield  adt 
(Pamph.  L,  1905,  p.  189)  does 
not-  conflict  with  article  14  of 
the  amendments  to  the  federal 
constitution,  which  provides  that 
no  state  shall  "deprive  any  per- 
son of  life,  liberty  or  property 
without  due  process  of  law,  nor 
deny  to  any  person  within  its 
jurisdiction  the  equal  protection 
of  the  laws."  Bergen  and  Dun 
dee  Railroad  Co.  v.  State  Board 
of  Assessors,  742 

See  Statutes. 

Street  Railways. 


CONTRACTS. 

1.  The  plaintiff,  a  sculptor,  con- 
tracted with  defendants,  opera- 
tors of  a  marble  quarry,  for 
blocks  of  marble  of  certain  size, 
sawed  in  a  certain  way,  of  tone 
and  character  suited  for  carving 
of  figures  for  a  named  building 
to  be  built  of  marble,  a  sample 
of  which  was  furnished  the 
quarrymen.  Held,  that  the  tone 
and  character  of  the  marble  was 
a  matter  of  description  and  war 


ranted,  and  that  marble  not  an- 
swering that  description  might 
properly  be  rejected  by  the 
plaintiff.       Rhind    v.     Freedley, 

138 

2.  The  plaintiff  did  not  lose  his 
right  to  reject  marble  not  an- 
swering the  description  merely 
by  doing  suflScient  work  upon  it 
to  enable  him  to  discover  the  de- 
fects, which  were  latent.  Ih. 

3.  Where  a  vendor  fails  to  deliver 
goods  in  accordance  with  his 
contract,  and  they  cannot  be  pro- 
cured in  the  market,  and  the 
vendee  is  obliged  to  procure 
other  goods,  the  measure  of 
damages  is  the  difference  be- 
tween the  contract  price  and  the 
price  of  the  nearest  substitute 
procurable;  lb. 

4.  Where  A,  without  any  employ- 
ment by  or  knowledge  by  its 
owner,  exhibits  a  bouse  to  one 
seeking  a  tenement,  who  after- 
wards rents  the  house  directly 
from  the  owner,  a  subsequent 
promise  by  the  owner  to  pay  A 
for  his  services  is  without  con- 
sideration.      Sharp    V.    Hoopes. 

191 

5.  The  plaintiff  was  employed  by  a 
water-supply  company  as  time- 
keeper of  the  men  employed  in 
the  erection  of  a  reservoir  dam 
at  its  water  works.  He  was  em- 
ployed by  C,  a  stockholder  and 
director  of  the  company,  at  $100 
per  month.  When  he  began  the 
work,  which  continued  over  two 
years,  he  found  his  name  entered 
upon  the  payroll  at  $75  per 
month.  He  received  his  wages 
at  the  latter  rate,  under  protest 
to  the  bookkeeper,  and  upon 
being  advised  to  do  so  by  C, 
who  promised  that  the  balance 
would  be  paid  plaintiff  at  the 
end  of  the  work.     After  the  com- 

'  pletion  of  the  work  the  defend- 
ant refused  to  pay  the  balance 
of  the  wages  demanded,  and  suit 
was  brought  for  its  recovery. 
At  the  trial  motions  to  nonsuit 
and  direct  a  verdict  were  made 
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on  the  gronnd  that  C.  was  with- 
out authority  to  make  the  con- 
tract for  the  company,  and  on 
the  further  ground  of  acqui- 
escence. The  evidence  showed 
that  C.  was  general  manager  of 
the  company  in  the  erection  of 
the  dam,  and  was  permitted  to 
employ  the  help  necessary  and 
to  fix  the  wages,  but  if  a  ques- 
tion was  raised  as  to  the  rate  of 
wages,  the  executive  committee, 
of  which  C.  was  one,  must  ap- 
prove. This  limitation  of  au- 
thority, however,  was  not  known 
to  plaintiff.  The  motions  were 
denied  by  the  trial  judge.  On 
review  it  was  held  that  C.  was 
acting  as  general  ^gent  in  the 
employment  of  men  at  the 
works,  and  that  the  agency  to 
employ  carried  with  it  the  neces- 
sary and  usual  counterpart  of  a 
hiring,  which  is  to  employ  and 
pay  or  fix  a  price;  that  the  re 
ceipt  of  the  reduced  wages  under 
protest  was  not  such  an  acqui- 
escence as  to  work  an  abroga- 
tion of  the  contract,  and  that  the 
refusal  to  nonsuit  or  direct  a 
verdict  was  right.  Kelly  v. 
Jersey    City    Water- Supply    Co., 

734 

6.  A  trust  company  agreed  to  make 
a  loan  of  money,  to  be  advanced 
when  a  building,  to  cost  a  cer 
tain  sum,  was  completed.  The 
loan  was  to  be  made  when  se 
curity  was  furnished,  consisting" 
of  a  life  insurance  policy  of  thej 
borrower  and  another,  the  pay- 
ments of  the  premiums  upon 
which  policies  were  to  be  se- 
cured by  bonds  and  real  estate 
mortgages.  After  the  applica- 
tion for  insurance  was  accepted, 
and  the  bond  and  mortgage  de 
livered,  and  the  mortgage  placed 
on  record  by  the  trust  company, 
the  latter  announced  that  it 
would  not  make  the  loan.  Held^ 
that  the  contract  was  complete, 
and  did  not  lack  a  consideration 
Held,  that  upon  the  repudiation 
of  the  contract  by  the  trust  com 
pany,  a  right  of  action  for  its 
breach  arose  at  once,  and  the 
borrower  need  not  await  the  ar- 


rival of  the  date  when  the  build- 
ing was  to  be  completed.  Holt 
V.  United  Security  Life  Insur- 
ance Co,j  705 


CORPORATIONS. 

1.  The  by-laws  of  a  corporation  or- 
ganized under  the  General  Cor- 
poration act  (Pamph.  L.  1896, 
p.  277)  provided  for  a  board  of 
three  directors,  to  be  chosen  at 
each  annual  meeting  of  the  stock- 
holder, and  to  hold  office  for 
one  year,  and  until  the  election 
of  their  successors;  fixed  the 
date  of  the  annual  meeting,  and 
provided  that  special  meetings  of 
the  stockholders  might  be  held 
at  any  time,  on  the  call  of  the 
president  or  treasurer,  upon 
three  days*  notice  to  each  stock- 
holder. A  special  meeting  was 
called  by  the  president,  upon 
notice,  "to  transact  such  busi- 
ness as  may  be  properly  brought 
before  said  meeting."  No  notice 
was  given  that  this  meeting 
would  go  into  an  election  of  di- 
rectors, nor  did  such  a  purpose 
exist  at  the  time  the  notice  was 
given.  The  meeting  (having  been 
adjourned  from  time  to  time) 
proceeded  to  an  election  of  di- 
rectors to  fill  vacancies.  Held 
(assuming  that  the  by-laws  con- 
ferred the  power  to  call  a  special 
meeting  of  stockholders  for  the 
election  of  directors  at  a  time 
other  than  the  date  of  the  annual 
meeting),  that  the  election  as 
held  was  void  because  not  held 
at  the  annual  meeting  of  stock- 
holders, nor  at  a  special  meeting 
called  for  the  puri>ose  on  notice 
to  the  stockholders,  nor  by 
unanimous  consent.  Dunster  v. 
Bernards   Land    and    Sand    Co., 

132 

2.  Notwithstanding  Pamph.  L. 
1894,  p.  346,  requiring  foreign 
corporations  to  e8tabl»sh  a  prin- 
cipal office  and  appoint  an  agent 
upon  whom  process  may  be 
served,  the  venue  of  an  action 
brought  by  a  foreign  corpora- 
tion in  the  county  of  its  princi- 
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pal  office  against  a  resident  of 
another  county  is  subject  to 
change  to  the  county  of  defend- 
ant's residence.  Starke  Adver- 
tising Agency  v.  Adams,  143 

3.  When  a  corporation  keeps  no 
transfer  book  for  the  transfer 
of  its  capital  stock,  other  than 
its  certificate  of  stock  book,  and 
such  certificate  of  stock  book  is 
in  fact  used  as  its  transfer  book 
in  recording  the  evidence  of  the 
transfer  of  shares  of  its  capital 
stock  from  one  stockholder  to 
another — Heldf  that  if  such  cer 
tificate  book,  thus  used  as  a 
transfer  bpok,  be  present  at  the 
place  and  time  of  electing  direct- 
ors, together  with  all  other  books 
and  stockholders'  lists  required 
by  the  thirty-second  section  of 
"An  act  concerning  corpora- 
tions," approved  April  21st,  1896 
(Pamph.  L.,  p.  277),  the  direct- 
ors then  in  office  are  not  ineligi- 
ble to  re-election  as  directors  at 
such  election.  In  re  Cast  Iron 
Pipe  Co.,  315 

4.  A  company  organized  under  the 
General  Corporation  act  of  1896 
is  not  authorized  to  lay  sewers 
in  the  public  streets.  Fogg  v. 
Ocean  City,  362 

5.  Under  the  "Act  concerning  cor- 
porations" (Revision  of  1896) 
there  is  an  implied  grant  of 
power  to  corporations  to  pur 
chase  shares  of  their  own  capital 
stock,  if  such  purchase  is  for  a 
legitimate  corporate  purpose,  but 
not  otherwise.  Held,  that  under 
the  circumstances  disclosed  by 
the  record,  the  prosecutor  could 
not  acquire  its  own  stock  for  the 
purpose  of  creating  so-called 
treasury  stock,  such  purpose  not 
being  a  "legitimate  corporate 
puri)Ose.'*  Knickerbocker  Im- 
portation Co.  V.  Board  of  As- 
sessors, 583 


6.  In  the  absence  of  a  statutory 
prohibition  or  limitation  upon 
the  authority  of  agents  of  a  cor- 
poration, authority  may  be  con- 
ferred by  parol,  and  may  be  in- 

VOL.  XLV.  55 


ferred  from  circumstances,  or 
implied  from  the  acquiescence  of 
the  corporation  or  its  managers 
in  a  general  course  of  business. 
Crossley  v.  St,  Philip  Neri,    653 

.  A  subscriber  of  stock  of  a  cor- 
poration is  liable  to  pay  therefor 
on  the  execution  of  the  certifi- 
cate of  incorporation,  though  he 
does  not  participate  in  the  or- 
ganization, and  though  the  cor- 
poration becomes  merely  a  de 
facto  corporation.  MoOarier, 
Receiver,  v.  Ketcham^  825 

8.  An  order  of  the  Court  of  Chan- 
cery ascertaining  the  amount 
necessary  to  pay  the  debts  of  an 
insolvent  corporation,  and  re- 
citing that  there  were  no  funds 
to  pay  the  same;  that  assess- 
ments should  be  made  against 
the  i>erson8  who  had  subscribed 
for  the  stock  and  held  the  same 
in  specified  amounts,  and  that 
payment  of  such  assessments 
might  be  enforced  by  suit,  suffi- 
ciently proved  the  making  of  an 
assessment  against  a  subscriber, 
though  the  order  recited  that  it 
was  made  without  prejudice  to 
the  rights  of  any  person  named 
therein  to  any  defence  which  he 
might  have  to  any  action  on 
stock  subscriptions,  and  the  re- 
ceiver of  the  corporation  might 
sue  a  subscriber  for  the  assess- 
ment, lb. 

.  In  an  action  based  upon  a  decree 
of  the  Court  of  Chancery  made 
after  hearing  on  i>etition,  answer 
and  replication,  and  whereby  it 
appears  that  said  court  took  an 
account  of  all  the  assets  of  an 
insolvent  corporation,  and  of  all 
its  liabilities,  ascertained  the 
amount  of  unpaid  subscriptions 
and  who  were  the  parties  to  be 
assessed,  and  directed  the 
amount  to  be  assessed  against 
them — Held — 

(1)  That  the  decree  is  conclu- 
sive as  to  the  subscription  to  the 
capita]  stock  of  the  insolvent 
corporation  and  that  the  same 
remains  unpaid  to  the  amount 
set  out  in  the  decree. 
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(2)  That  the  reservation  of  de- 
fences made  in  such  decree  ap- 
plies only  to  snch  defences  as 
may  have  arisen  since  the  date 
of  the  decree.  McCarter,  Re- 
ceiver, Y.  Ketcham,  Administra 
tor,  829 

COSTS. 

See  Replevin. 


COUNTIES. 

A  person  who  sues  as  a  taxpayer 
for  the  recovery  of  a  claim  or  de- 
mand due  to  the  county  in  which 
his  taxes  are  paid,  must  exhibit 
in  his  declaration  the  authority 
by  virtue  of  which  he  assumes  to 
repi'esent  the  county.  Allen  v. 
Humphrey,  255 

See  Officers. 

Pabliamentabt   Law. 


COURTS. 

The  act  of  1906  {Pamph.  L.,  p, 
18)  which  directs  a  justice  of 
the  Supreme  Court  to  rehear  in 
a  summary  way  the  charges' 
against  a  policeman  who  has 
been  suspended  or  dismissed  by, 
any  police  board  or  board  of 
commissioners  is  void,  because  it 
is  an  attempt  to  confer  upon  a 
statutory  tribunal  the  preroga- 
tive right  of  the  Supreme  Court 
to  review  by  certiorari  the  pro-' 
ceedings  of  the  municipal  board.  | 
New  Brunstoick  v.  McCann,  171 


COVENANTS. 

After  breach  of  covenant,  a  war- 
ranty contained  in  a  deed  be- 
comes a  mere  chose  in  action, 
and  no  longer  runs  with  the 
land.  De  Long  v.  Spring  Lake\ 
Co.,  250 

CRIMINAL  LAW. 

1.  Where,  in  a  prosecution  for  as- 
sault,   defendant's    counsel    sug- 


gested that  the  prosecution  was 
for  the  purpose  of  laying  a 
foundation  for  a  civil  suit,  it 
was  proper  for  the  court  to 
charge  that  the  jury  had  nothing 
to  do  with  such  matter,  that  it 
bad  no  place  in  the  case  at  all. 
and  that  the  jury's  duty  was  to 
determine  whether  on  the  testi- 
mony produced,  defendant  was 
guilty  of  the  crime  charged,  &c. 
State  V.  Clark,  33 

2.  Upon  the  trial  of  an  indictment 
for  manslaughter,  where  the  de- 
fendant claims  that  the  killing 
was  in  self-defence,  and  it  has 
been  proved  in  the  case  that  the 
deceased  and  the  defendant  were 
in  actual  collision  at  the  time  of 
the  killing,  previous  threats  by 
the  deceased  against  the  defend- 
ant, although  not  communicated 
to  the  defendant,  are  competent 
evidence.    State  v.  Scaduto,   289 


3.  Under  an  indictment  for  man- 
slaughter, a  defendant  cannot  be 
convicted  of  the  offence  set  forth 
in  the  fortieth  section  of  the 
Crimes  act.  lb. 

,  Where  a  dying  declaration  is 
offered  in  evidence,  the  prelimi- 
nary question  of  fact,  whether 
the , declarant  was  under  a  sense 
of  impending  death,  is  for  the 
determination  of  the  trial  court, 
and  its  finding,  if  supported  by 
any  legal  evidence,  is  not  review- 
able by  ordinary  writ  of  error. 
State  V.  Monich,  522 

.  Where  the  trial  court  determines 
that  a  dying  declaration  was  in 
fact  made  under  a  sense  of  im- 
pending death,  the  defendant  is 
not  entitled  to  have  the  jury  in- 
structed that  they  may  review 
such  determination  and  disre- 
gard the  declaration  if  they  come 
to  a  different  conclusion  from 
that  reached  by  the  trial  court. 

lb. 

6.  Upon  the  trial  of  an  indictment 
for    receiving   stolen    goods,    the 
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owner  of  the  goods  may  testify j 
as  to  their  value.    State  v.  FeissJ 

633 

7.  A  charge  of  the  court  in  such 
case  that  the  jury  has  a  right  to| 
infer,  from  the  circumstances 
surrounding  the  purchase  of  the| 
goods,  as  to  whether  or  not  the, 
defendant  must  have  known  that 
the  goods  were  stolen  is  not  open 
to  the  construction  that  the 
court  thereby  instructed  the  jury 
that    the   only   two   elements   of^ 

•  the  crime  charged  were  **that  the 
goods  were  stolen"  and  that  **the 
defendant  must  know  that  they  I 
were  stolen,"  although  in  that 
connection  the  court  omitted  to 
instruct  the  jury  that  they  must 
also  find  that  the  defendant 
bought  or  received  the  goods, 
the  court  having  expressly  di- 
rected the  jury,  in  another  part 
of  the  charge,  that  if  the  defend- 
ant w^as  not  there  that  day,  ».  e., 
at  the  time  and  place  when  and 
where  the  goods  were  alleged  to 
have  been  received  by  him,  he 
could  not  have  bought  the  goods, 
and  it  was  their  duty  to  acquit 
him.  State  v.  Ooldman^  36 
Vroom  394,  distinguished.        Ih. 

Sec  DisoBDEBLY  House. 
Libel  and  Slandeb. 
Seduction. 


DAMAGES. 

Where  compensation  is  to  be  made 
in  some  other  thing  than  money, 
and  there  is  a  refusal  to  comply 
with  the  agreement  to  compen- 
sate in  the  specific  way  provided, 
the  plaintiff  is  entitled  to  re- 
cover as  compensation  what  the 
specific  thing  which  he  was  to 
receive  is  worth.  This  is  to  be 
ascertained  in  the  usual  way  of 
arriving  at  the  value  of  real  or 
persona]  property.  Wmre,  Ad- 
ministrator,  V.   McMurray,       37 

^ee   CONTBACTTS. 

Explosives. 

Masteb  and   Sebvant. 

Negligence. 

New  Tbial. 


DEDICATION. 

The  platting  of  a  tract  of  land 
upon  a  map  by  the  owner 
thereof,  showing  a  street  thereon, 
and  the  retaining  of  such  map 
in  the  possession  of  such  owner, 
and  the  making  of  deeds  by 
reference  thereto,  by  bounding 
the  land  described  in  the  convey- 
ances as  upon  such  street, 
coupled  with  the  subsequent 
marking  out,  crowning  and  re- 
pairing of  such  street  by  such 
owner  and  grantor,  is  evidence 
of  a  dedication  of  such  street  to 
the  public,  and  when  accom- 
panied by  public  user,  or  the  ac- 
ceptance by  the  municipality,  by 
repairing  or  working  such  street, 
the  dedication  is  conclusive  as 
against  such  dedicator  and  all 
claiming  through  or  \inder  him. 
Keyport  v.  Freehold,  dc..  Rail- 
road Co.,  480 

DEEDS. 

The  signing  of  a  deed  of  convey- 
ance by  one  who  is  not  men- 
tioned or  described  in  the  body 
of  the  instrument  as  a  grantor 
has  no  effect  at  la^  to  convey 
such  party's  estate  in  the  lands 
described  therein.  Jaaon  v. 
Johnson,  529 


DEFECTIVE    APPLIANCES. 
See  Masteb  and  Sebvant,  2,  3. 


DEPOSITIONS. 

.  A  witness  was  examined  in  Ohio 
on  interrogatories.  An  inter- 
rogatory propounded  to  him  was 
whether  he  had  received  from 
the  defendant  any  letter  with  re-- 
lation  to  the  termination  of  the 
lease,  "dated  May  28th,  1904,  or 
thereabouts."  As  propounded  to 
the  witness  by  the  commissioner, 
the  interrogatory  asked  him 
whether  he  had  received  from 
the  defendant  any  letter  with  re- 
lation to  termination  of  the 
lease,  "dated  May  24th,  1904,  or 
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thereabouts/'  The  witness  an 
swered  "No."  Held,  that  the  re- 
fusal of  the  trial  judge  to  strike 
out  the  interrogatory  and  an- 
swer because  the  question  was 
unwarranted  was  not  error.  | 
Crawford  v.  Kline,  203 

2.  A  deposition  taken  under  sec 
tion  45  et  seq.  of  the  Revised 
Evidence  act  is  admissible  to  be 
read  in  evidence,  although  the 
notice  of  taking  the  same  did  not 
assert  that  the  person  proposed 
to  be  examined  was  a  material 
witness  and  a  non-resident. 
Ferguson  v.  Central  Railroad 
Co,,  691 

DIRECTORS. 

See  COBFOBATIONS,    1. 


DISORDERLY  HOUSE. 

Since  the  enactment  of  the  statute 
of  March  10th,  1893,  which  pro- 
hibits the  finding  of  an  indict- 
ment against  a  person  for  the 
offei^ce  of  maintaining  a  common 
law  nuisance  or  keeping  a  dis- 
orderly house,  where  the  offence 
sought  to  be  punished  consists 
wholly  in  the  unlawful  sale  of 
intoxicating  liquor,  a  person 
who  is  indicted  for  the  common 
law  offence  of  keeping  a  dis 
orderly  house  is  entitled  to  an 
acquittal,  where  the  only  proof 
offered  to  support  the  charge 
against  him  relates  to  sales  of 
intoxicating  liquor  contrary  to 
law.    State  v.  Go/f,  247  f 


DISORDERLY  PERSONS. 

1.  Under  the  "Act  concerning  dis- 
orderly persons"  {Pamph.  L. 
1898,  p.  947,  §§  17,  19),  in  a 
proceeding  against  a  husband  for 
willfully  neglecting  and  refusing 
to  provide  for  his  wife,  the 
record  of  conviction  must  show 
that  by  reason  of  such  neglect 
the  wife  is  or  may  become  a 
public  charge.  Eckerson  v.  Mit- 
chell, 347 


.  Under  the  "Act  concerning  dis- 
orderly persons'*  {Pamph,  L, 
1898,  p.  958,  §  21),  the  taking 
of  an  appeal  from  the  decision 
of  the  magistrate  to  the  Quarter 
Sessions  does  not  amount  to  a 
waiver  of  legal  error**  of  pro- 
cedure committed  by  the  magis- 
trate, so  as  to  bar  a  review 
thereof  by  certiorari,  unless  the 
appellant  has  taken  the  steps 
necessary  to  entitle  him  to  a 
trial  de  novo  in  the  Sessions,  or 
unless  any  essential  steps  omit- 
ted by  him  have  been  waived  by* 
the  opposite  party.  Ih, 


DISTRICT  COURTS. 

.Under  Pamph,  L.  1902,  p.  368, 
restricting  the  jurisdiction  of  the 
District  Court  in  civil  actions  to 
demands  not  exceeding  $300,  and 
Pamph,  L.  1898,  p.  574,  §§  60, 
61,  permitting  a  set-off  and  pre- 
cluding defendant  from  suing 
therefor  if  he  refuses  to  present 
it,  provided  that  where  the  bal- 
ance found  due  him  exceeds  $300 
he  shall  not  be  precluded  from 
recovering  it  in  any  other  court, 
the  Atlantic  City  District  Court 
has  no  jurisdiction  of  a  set-off 
the  amount  of.  which  in  dispute 
exceeds  $300.  Bowler  v.  Os- 
borne, 210 

Under  Pamph,  L,  1898,  p.  564, 
§  33,  permitting  defendant  in  a 
set-off  to  waive  the  excess  over 
$300,  the  waiver  must  be  made 
by  defendant  in  his  set-off,  and 
a  statement  by  counsel  in  court 
that  he  waived  any  sum  in  ex- 
cess of  $300  was  not  sufficient. 

Ih. 

,  Where  defendant  in  an  action  in 
the  District  Court  presented  a 
set-off  in  excess  of  $300.  and  in 
open  court  waived  the  excess 
over  $300,  a  charge  that  the  jury 
may  bring  in  a  verdict  for  either 
party  should  it  not  exceed  $300, 
and  should  it  exceed  $300,  then 
the  verdict  must  be  for  $300 
alone,  was  an  improper  instruc- 
tion'as  to  the  nature  and  extent 
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of  defendant's  demand  available 
by  set-off.  76. 

4.  The  waiver  provided  for  in  the 
thirty-third  section  of  the  Dis- 
trict Court  act,  where  the  claim 
in  suit  exceeds  $300,  relates 
only  to  the  excess  on  the  par- 
ticular claim  in  suit.  Paton  vJ 
Doyne,  319. 

5.  Upon  review  of  a  judgment  ren 
dered  in  a  District  Court,  either 
by  appeal  under  the  statute 
{Pamph.  L,  1902,  p.  565),  or  by 
certiorari^  what  should  be  con- 
tained in  the  state  of  the  case 
depends  upon  the  same  prin- 
ciples that  determine  the  con- 
tents of  a  bill  of  exceptions. 
Where  the  objection  is  to  the 
rejection  or  admission  of  evi- 
dence, it  should  comprise  so 
much  of  the  case  and  of  the 
prior  evidence  as  will  fairly  pre- 
sent the  judge's  ruling.  Hill  v. 
Adams  Express  Co,,  338 

See  Appeal  and  Ebbob,  2,  3,  4,  6. 
Replevin,  1-3. 


DRAINAGE. 
See  Tbespass. 

DYING  DECLARATIONS. 
See  Cbiminal  Law,  4,  5. 

EJECTMENT. 

By  our  Ejectment  act  {Oen.  StaU, 
p.  1282),  the  defendant  is  con- 
fined to  the  plea  of  not  guilty. 
Mt.  Pleasant  Cemetery  Co,  v. 
Erie  Railroad  Co.,  100 

See  Highways.  2. 

ELECTIONS. 

1.  There  is  nothing  in  the  Election 
law  of  this  state  that  prevents  a 
voter  from  writing  on  an  official 
ballot   the   name   of  any   person 


for  whom  he  desires  to  vote  for 
any  office  the  name  of  which  is 
printed  on  such  ballot;  or,  if 
the  name  of  any  office  to  be  filled 
at  such  election  be  not  printed 
on  such  ballot,  from  writing  also 
the  name  of  such  office  on  such 
ballot  in  conjunction  with  the 
name  of  the  person  for  whom  he 
desires  to  vote  to  fill  said  office. 
Carlough  v.  Ackerman,  16 

.  At  an  election  at  which  the 
office  of  borough  mayor  was  to 
be  filled,  the  writing  of  the 
words  "For  Mayor,  Charles  S. 
Roswell,"  upon  official  ballots  on 
which  the  name  of  such  office 
had  not  been  printed,  did  not 
constitute  such  ballots  "marked 
ballots''  within  the  meaning  of 
section  58  of  the   Election  law. 

lb. 

.  Under  section  58  of  the  Election 
law,  the  reprobated  mark  must 
be  "other  than  is  permitted  by 
this  act.*'  It  is  not  enough  that 
such  mark  distinguishes  the  bal- 
lot or  renders  it  capable  of 
identification.  /&. 

4.  Section  59  of  the  E^lection  law 
construed.  76. 

5.  The  case  of  Ransom  v.  Black,  25 
Vroom  446,  explained.  lb. 

6.  Pamph.  L,  1903,  p.  628,  §  31,  in 
relation  to  primary  elections  for 
the  selection  of  delegates  to  con- 
ventions of  political  parties,  the 
same  being  a  supplement  to 
Pamph.  L.  1808,  pp.  237,  316,  in 
relation  to  elections,  provides 
that  the  compensation  of  each 
member  of  the  boardsi  of  registry 
and  election,  for  all  services  per- 
formed under  the  statute,  shall 
be  "for  all  services  in  connec- 
tion with  any  local  or  primary 
election,  for  the  primary  elec- 
tion day,  $5,  and  for  each  regis- 
try day  $3,"  but  provides  that 
for  all  services  in  connection 
with  the  general  election  the 
compensation  shall  be  a  specified 
sum,  depending  upon  the  number 
of  registered  voters.     Held,  that 
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an  extra  fee  of  $3  was  not  au 
thorized  by  the  words  **for  each 
registry  day"  merely  because  the 
boards  were  performing  their 
duties  in  continuing  the  registry 
of  voters,  as  required  by  the  gen- 
eral act,  during  certain  hours 
when  they  were  holding  the  pri 
mary  election.  Vanderveer  v. 
Applegate,  97 

7.  The  copy  of  the  registry  list  filed 
with  the  county  board  of  elec- 
tion is  a  public  record,  and  a 
writ  of  mandamus  will  go  to  the 
custodians  of  such  record  to 
compel  them  to  permit  a  voter 
to  inspect  and  copy  the  same 
under  reasonable  regulations. 
Higgina  v.  Lockwood,  158 

See  Corporations. 


EMINENT  DOMAIN. 

Upon  the  trial  of  an  appeal  from 
an  award  of  appraisers  in  a  pro 
ceeding  to  condemn  land  taken 
by  a  railroad  company,  it  was 
error  to  admit  an  unproved  map 
showing  a  route  filed  by  another 
railroad,  and  if  the  map  had 
been  proved,  it  was  error  to  ad 
rait  testimony  that  the  center 
line  of  this  route  passed  over  the 
property  in  question.  In  re  Se- 
curity Land  Co.,  395 


ENCROACHMENTS. 

See  Highways,  2. 
Nuisance,  2. 


EQUALIZATION  OF  TAXES, 
BOARD  OF. 

Sec  Taxes. 


ERROR. 

Where  the  record  brought  up  by  a 
writ  of  error  discloses  no  final 
judgment  in  an  action  at  law 
there    is   no    matter   for   review. 


and  the  writ  must  be  dismissed. 
Sautter  v.  Order  of  Heptasopha, 

608 
See  Ferries. 


EVIDENCE. 

1.  In  an  action  of  tort  to  recover 
damages  for  the  loss  resulting  to 
the  plaintifiTs  property  from  a 
fire,  alleged  to  have  been  com- 
mimicated  by  sparks  from  a 
locomotive  engine,  circumstantial 
evidence  is  frequently  the  only 
kind  of  proof  obtainable,  and  if 
the  circumstances  proven  furnish 
ground  for  the  jury  to  find  that 
it  was  reasonably  probable  that 
the  fire  ,did  thus  originate,  a  ver- 
dict for  the  plaintiff  will  not  be 
set  aside.  Minard  v.  West 
Jersey^  rfc.  Railroad  Co,^         39 

2.  The  admission  of  evidence  in  re- 
buttal which  might  have  been 
offered  on  the  direct  case  is 
within  the  discretion  of  the  trial 
court.  /&. 

3.  Where  a  writing  purporting  to 
be  a  copy  of  an  original  letter 
is  offered  in  evidence  as  second- 
ary evidence  of  the  original  let- 
ter, it  must  be  shown  that  the 
writing  is  in  fact  a  true  copy, 
Hall  d  Co.  V.  Callingham,      211 

4.  It  is  erroneous  to  permit  a  wit- 
ness to  use,  as  a  memorandum 
from  which  to  testify,  a  docu- 
ment with  the  preparation  of 
which  he  had  nothing  to  do. 
Hill  V.  Adams  Express  Co.,    338 

5.  Held,  erroneous  to  admit  in  evi- 
dence a  receipt  or  bill  of  lading 
purporting  to  have  been  given 
by  an  express  company,  there 
being  no  legal  evidence  of  its 
authenticity.  Ih. 

6.  A  summons  out  of  the  small 
cause  court  was  admitted  in  evi- 
dence upon  the  ground  that  it 
contradicted,  or  tended  to  con- 
tradict, the  plaintiff's  husband, 
who  was  a  witness  for  her. 
Heldt    that    as    nothing    can    be 
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discovered  in  the  bills  of  excep- 
tion which  this  summons  tended 
to  contradict,  its  admission  was 
erroneous.      Gunn    v.    Mumford^ 

601 

7.  A  declaration  contained  a  count 
for  criminal  conversation,  and 
also  a  count  for  alienating  the 
affections  of  the  plaintiff*s  wife. 
These  are  distinct  causes,  but 
were  joined  under  Supreme 
Court  rule  No.  17.  As  to  the 
count  for  criminal  conversation, 
the  husband  and  wife,  under  the 
Evidence  act  of  1900  {Pamph. 
L.,  p.  363,  §  5),  were  not  com- 
petent witnesses,  except  to  prove 
the  fact  of  marriage,  but  as  to 
the  second  count,  they  were  com- 
petent for  all  purposes.  Rust  v. 
Oltmer,  802 

8.  The  husband,  without  objection, 
testified  generally  for  himself, 
but  the  wife's  testimony,  apart 
from  the  fact  of  marriage,  was 
excluded.  At  the  close  of  the 
testimony  the  second  count  was 
abandoned  and  the  case  left  to 
the  jury  entirely  upon  the  first 
count.  Held,  that  the  husband's 
testimony  was  admissible  under 
the  second  count  when  offered 
that  the  wife's  testimony  was 
also  admissible  when  excluded. 
Heldf  that  upon  the  abandon- 
ment of  the  case  under  the 
second  count,  the  court  should 
have  charged,  in  accordance  with 
the  request  of  defendant's  coun- 
sel, that  the  jury  should  not  con 
sider  the  testimony  of  the  plaint 
iff  as  to  his  wife's  criminal  con 
versation  with  the  defendant, 
nor  as  to  the  wife's  alleged  con 
fession  to  her  husband  of  mis- 
behavior with  the  defendant.    Ih. 

9.  In  an  accident  case  a  physician 
testified  that  he  had  seen  and 
known  a  case  where  epilepsy  fol 
lowed  a  head  injury  seven  years 
thereafter.  On  cross-examina- 
tion it  appeared  that  he  had 
never  treated  a  person  for  epi 
lepsy  resulting  from  a  head  in 
jury,  but  in  one  instance  he  was 
told  that  an  epileptic  had,  seven 


years  before  he  saw  him,  been 
hit  on  the  heail  by  a  bolt.  Held, 
that,  on  motion,  the  testimony 
should  have  been  struck  out. 
Defffuavd  v.  New  York  and  Long 
Branch  Railroad  Co.,  805 

-See   Bonds,   1. 
PooE. 


EXCEPTIONS,  BILLS  OF. 

1.  While  a  single  bill  of  exceptions 
may  be  employed  to  authenticate 
several  exceptions,  yet  each  ex- 
ception must  relate  to  a  separate 
proposition  held  by  the  trial 
judge  after  his  attention  is  spe- 
cifically called  thereto.  Addis  v. 
Rushmore,  649 

2.  An  exception  taken  **to  that  por- 
tion of  the  court's  charge  which 
defines  the  effect  of  the  Automo- 
bile act  of  1903,"  when  the  court 
laid  down  numerous  propositions 
as  flowing  from  that  act,  is  so 
general  as  to  be  nugatory.       lb. 

See  Trial,  6,  7. 


EXECUTION. 

The  sheriff,  by  a  levy  under  an 
execution,  acquires  only  a  spe- 
cial and  qualified  title  to  goods 
levied  on,  and  the  title  of  the 
defendant  in  execution  is  not 
wholly  divested.  Pedrick  v. 
KuemmelU  379 


EXPLOSIVES. 

The  plaintiff's  claim  that  his  in- 
juries were  due  to  an  explosion 
of  gasoline  delivered  by  defend- 
ant by  mistake,  in  place  of 
water-white  oil,  is  not  sustained 
by  the  proofs.  Wilkins  v.  Stand- 
ard on  Co.,  151 


FERRIES. 

1.  There  is  no  legal  error  in  an  in- 
struction  to   the   jury    that   the 
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point  of  junction  of  a  ferry-boat 
and  its  dock  is  a  place  of  dan- 
ger, and  that  a  passenger,  in 
N  passing  on  or  off  the  boat,  is 
bound  to  use*  care  •  when  he 
reaches  that  point.  Oassert  v. 
Central  Railroad  Co,,  11 

2.  The  act  of  February  6th,  1799 
(Gen.  Stat.,  p.  1469),  does  not 
suffice  to  authorize  the  chosen 
freeholders  of  Hudson  county  to 
fix  the  rates  of  ferriage  of  foot 
passengers  from  New  Jersey  to 
New  York.  New  York  Central 
Railroad  Co.  v.  Freeholders  of 
Hudson,  367 

FIREMEN. 

See  Beneficial  Associations,  1. 


FIXTURES. 

When  a  person  placed  a  frame  fac- 
tory upon  the  land  of  another, 
with  the  Iandowner*s  license, 
with  no  agreement  respecting  the 
subsequent  ownership  of  the  fac- 
tory, the  presumption  is  that  the 
building  remains  the  property  of 
the  party  annexing  it,  and  is  re- 
movable by  him.  King,  Trustee, 
V.  Morris,  810 

FOOD. 

See  Sales,  1-^. 


FRAUDS,  STATUTE  OF. 

1.  The  first  of  two  accommodation 
endorsers  of  a  promissory  note 
having  endorsed  upon  the 
strength  of  a  verbal  agreement 
made  by  the  second  endorser, 
whereby  the  latter,  in  considera- 
tion that  the  maker  of  the  note 
should  place  in  his  hands  certain 
valuable  personal  property  to 
secure  payment  of  the  note  by 
the  maker,  promised  the  first  en- 
dorser to  indemnify  him  against 
loss  thereon,  and  the  maker  hav- 
ing furnished  the  consideration 
before  delivery  of  the  note,  and 
the    first    endorser    having    been 


obliged  to  pay  the  note  to  the 
holder — Held,  in  an  action  by 
the  first  endorser  against  the 
second  endorser  for  reimburse- 
ment under  the  agreement  of  in- 
demnity, that  this  was  not  a 
promise  to  answer  for  the  debt, 
default  or  miscarriage  of  an- 
other person  within  the  meaning 
of  the  statute  of  frauds  (Gen. 
Stat.,  p.  1603,  S  5.  t  2),  but  an 
original  obligation,  founded  upon 
a  consideration  of  substantial 
benefit  to  the  promisor.  Wilson 
v.  Hcndce,  640 

2.  Apgar^s  Administrators  v.  Hiler, 
4  Zah.  812,  followed  :  Hartley  v. 
Sandford,  37  Vroom  627,  distin- 
guished. Ih. 

GUARANTY. 

.  A  written  and  signed  offer  of 
guaranty  made  by  one  party  to 
another  is  not  a  completed  agree- 
ment until  it  is  delivered  to  and 
accepted  and  acted  upon  by  the 
party  for  whose  indemnity  it  is 
given.  The  law  of  the  place  at 
which  it  is  accepted  and  acted 
upon  controls,  as  to  the  validity 
of  the  instrument,  unless  other- 
wise declared  in  the  writing 
itself.  Irving  National  Bank  v. 
EUis,  42 

.  In  case  of  an  absolute  guaranty, 
mere  delay  to  require  payment, 
without  any  binding  contract  ex- 
tending the  time  for  payment, 
and  without  fraud,  will  not  dis- 
charge the  surety.  Manchester 
Building  Association  v.   Shuart, 

563 

HEALTH. 

See  Operations. 


HIGHWAYS. 

.  The  defendant  conveyed  land  to 
the  plaintiff  for  the  purpose  of 
a  road  to  be  built  according  to 
grades  shown  upon  a  map.  Held. 
that  adjoining  land  of  the  de- 
fendant was  burdened  with  the 
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lateral  support  of  a  road  built 
in  accordance  with  the  terms  of 
the  deed.  Freeholders  of  Hud-\ 
son  V.  WoodcUlf  Land  Co.,     355 

2.  An  action  of  ejectment  will  lie 
by  a  municipality  against  a  per- 
son unlawfully  encroaching  upon 
a  public  highway  under  its  con- 
trol. Riverside  v.  Pennsylvania 
Railroad  Co.,  476 

3.  If  the  evidence  is  conflicting, 
whether  the  animus  dedicandi  is 
established  is  for  the  jury.       Ih. 

4.  Mere  adverse  user  of  the  locus 
in  quo,  acquiesced  in  for  twenty 
years,  will  conclusively  show  an 
abandonment  to  the  public. 
Quftre.  Will  such  acquiescence 
for  a  Jess  period  of  years  do  so? 

Ih. 

INFANTS. 

1.  In  an  action  brought  by  a  little 
girl  two  years  and  seven  months 
old,  who  had  lost  a  leg  by  the 
negligence  of  a  trolley  company, 
it  was  error  for  the  trial  justice 
to  refuse  to  notice  a  request  by 
defendants  to  charge  that  the 
jury  could  not  allow  any  compen- 
sation for  the  loss  of  the  earning 
capacity  of  the  child  until  she 
reaches  her  majority.  Gallagher 
V.    Public    Service    Corporation, 

154 

2.  It  is  no  defence,  in  an  action  to 
recover  a  penalty  under  the  act 
approved  March  24th.  1904, 
which  makes  it  unlawful  to  em- 
ploy a  child  under  fourteen  years 
of  age  in  any  place  where  the 
manufacture  of  goods  of  any 
kind  is  carried  on,  to  prove  that 
before  employing  a  native-bom 
child  under  such  age  an  affidavit 
of  a  parent  of  such  child  was 
first  filed  with  the  employer  set- 
ting forth  that  such  child  was 
above  such  age.  To  make  the 
affidavit  provided  for  by  the 
statute  available  in  justification 
of  such  employment,  it  must  be 
accompanied  by.  the  certificate  or 


certificates  required  by  the  stat- 
ute, and  to  make  out  a  defence, 
it  must  also  be  proven  that  cor- 
rect copies  of  all  "papers,  cer- 
tificates, passports  and  affidavits 
so  filed  relating  to  such  employ- 
ment were  mailed,  postage  pre- 
paid, to  the  department  having 
charge  of  the  enforcement  of  the 
said  act  within  twenty-four 
hours  after  the  same  were  filed 
with  the  person  so  employing 
such  child."     Bryant  v.  Mandel, 

305 
See  Negligence,  1,  2,  25. 


INSOLVENCY. 

Under  the  proviso  to  section  15  of 
the  "Act  for  the  relief  of  persons 
imprisoned  on  civil  process,"  ap- 
proved March  27th.  1874,  it  is 
the  right  of  an  insolvent  debtor, 
whose  first  application  for  dis- 
charge has  been  refused,  to  make 
a  second  application,  and  this 
right  exists  whether  the  first  re- 
fusal was  by  the  court  or  upon 
the  verdict  of  a  jury.  Sozio  v.» 
Essex  Pleas,  63 


INSPECTION 

See  Master  and  Servant,  1,  24. 

INSURANCE. 

1.  In  a  suit  by  the  receiver  of  a 
foreign  mutual  insurance  com- 
pany to  recover  assessments 
needed  to  pay  losses,  the  pro- 
ceedings of  the  courts  of  the 
domicile  of  the  corporation  are 
binding  upon  members  of  the 
company  so  far  as  they  concern 
the  administration  of  its  affairs. 
Swing  v.  Consolidated  Fruit  Jar 
Co.,  145 

2.  A  policy  of  insurance  had  a 
mortgagee  clause  attached  which 
provided  that,  as  to  the  interest 
of  the  mortgagee,  the  insurance 
should  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor 
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or  owner  of  the  insured  property 
The  policy  provided  that  for  cer- 
tain acts  and  certain  omissions 
of  the  insured  the  policy  should 
be  void.  In  an  action  by  the 
mortgagee  to  recover  for  the  de- 
struction of  the  insured  property 
by  fire,  the  company  interposed 
several  pleas  setting  up  that  the 
policy  was  void  because  of  vari- 
ous acts  and  defaults  of  the 
mortgagor  and  owner.  On  de- 
murrer, held^  that  these  pleas 
were  bad.  Rced^  Adminuttratorf 
V.   Netcark  Fire   Insurance   Co., 

400 

3.  A  plea  setting  up  that  an  award 
by  appraisers  was  a  condition 
precedent  to  an  action  by  the 
mortgagee  held  to  be  defective 
because  the  existence  of  all  the 
conditions  which  made  the  award 
essential  were  not  set  out.        76. 

4.  A  policy  stipulated  that  the  in- 
surance company  should  not  be 
liable  for  loss  caused  directly  or^ 
indirectly  by  order  of  any  civil 

.  authority.  The  plea  charged  that 
the  loss  was  caused  by  an  order 
of  a  civil  authority,  to  wit,  by 
an  order  of  a  building?  inspector 
of  the  city  of  Hoboken,  directing 
the  destruction  of  the  insured 
buildings.  Held,  that  the  plea 
was  bad  because  it  did  not  show 
the  authority  of  the  officer  to 
order  the  destruction  of  the 
buildings.  Ih. 

5.  A  policy  provided  that  the  in- 
surance company  should  not  be 
liable  for  loss  occasioned  by  or- 
dinance or  law  regulating  the 
constniction  of  repairs  of  build- 
ings. A  plea  charged  that  the 
loss  in  question  was  occasioned 
by  the  act  of  an  offic*»r  under  the 
authority  of  an  ordinance,  the 
title  of  which  only  is  named. 
Held,  that  the  substance  at  least 
of  the  ordinance  should  have 
been  stated,  so  that  the  court 
could  itself  determine  the  scope 
of  the  officer's  authority.  76. 

6.  Under  the  cancellation  clause  in 
a  standard  policy  of  fire  insur- 


ance the  company  is  not  required 
to  pay  or  tender  the  unearned 
premiums  in  order  to  bring  about 
a  cancellation  of  the  policy. 
Davidson  v.  Oerman  Insurance 
Co.,  487 

7.  Notice  to  effect  cancellation  need 
not  be  in  writing.  It  may  be 
verbal  or  oral.  No  particular 
form  of  notice  is  prescribed.  It 
is  only  necessary  that  the  com- 
pany positively,  distinctly  and 
unequivocally  indicate  to  the  in- 
sured that  it  is  its  intention  that 
the  policy  shall  cease  to  be  bind- 
ing as  such  upon  the  expfration 
of  five  days  from  the  time  when 
its  intention  is  made  known  to 
the  insured.  76. 

8.  In  an  application  for  life  insur- 
ance, the  statements  contained 
in  which  are  by  the  policy  made 
warranties,  a  declaration  that 
the  applicant  had  neve**  had  a 
certain  obscure  disease,  concern- 
ing which  the  insurer  should 
know  that  the  applicant  could 
not  have  certain  knowledge  sav- 
ing as  he  might  be  icld  by  a 
physician  or  other  expert,  is 
properly  to  be  construed  as  a 
warranty  only  of  the  bona  fide 
belief  and  opinion  of  the  appli- 
cant. Owen  V.  Metropoliian  Life 
Insurance  Co.,  770 

0.  In  such  an  application  for  life 
insurance,  representations  con- 
cerning matters  of  fact  that  are 
presumably  within  the  knowledge 
of  the  applicant  are  to  be  treated 
as  warranties,  a  breach  of  which 
will  render  the  policy  void.      76. 

10.  Such  warranties,  like  all  con- 
ditions that  are  to  work  a  for- 
feiture of  a  contract  otherwise 
valid,  are  to  be  strictly  construed 
in  order  to  prevent  a  forfeiture. 

76. 

INTEREST. 

In  determining  the  amount  due 
from  a  debtor  to  his  creditor,  the 
rule    applicable    in    the    calcula- 
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tioo  of  interest,  where  payments 
have  been  made  from  time  to 
time  by  the  debtor  in  excess  of 
the  interest  which  has  accrued 
up  to  the  date  when  they  are 
respectively  made,  is  that  the  ex- 
cess shall  be  deducted  from  the 
principal.  Where  the  interest 
always  remains  in  excess  of  the 
payments,  the  proper  way  to  de 
termine  the  amount  due  is  to 
calculate  the  interest  and  add  it 
to  the  principal  sum,  and  then 
deduct  from  this  gross  amount 
the  total  of  the  payments.  Hol- 
comhe  v.  Holcomhe^  257 


INTERSTATE    COMMERCE. 

1.  The  regulation  of  rates  of  fer- 
riage of  foot  passengers  across 
the  Hudson  river  from  New 
Jersey  to  New  York  is  a  regula- 
tion of  interstate  commerce  and 
beyond  the  power  of  New  Jersey 
under  the  federal  constitution. 
'Sew  York  Central  Railroad  Co. 
v.  Freeholders  of  Hudson,      367 

2.  The  power  of  congress  over  in- 
terstate commerce  is  paramount, 
and  has  been  exercised  by  the 
act  to  regulate  commerce  of 
February  4th,  1887.  76. 

3.  Chosen    Freeholders    of   Hudson 
State,    4    Zah,    718,    distin 


guished. 


lb. 


INTOXICATING    LIQUORS. 

1.  A  license  to  sell  intoxicating 
liquors  in  cities  of  the  second 
class  under  the  statute  may  be 
transferred  by  the  licensing  au- 
thorities, not  only  from  one  per- 
son to  another,  but  from  one 
location  to  another.  Henkcl  v. 
Hoy,  56 

2.  The  Court  of  Common  Pleas 
cannot  revoke  a  hotel  license 
after  the  day  upon  which  it  is 
granted,  except  for  statutory 
causes  or  upon  the  ground  of 
fraud.     Vanaman  v.  Adams,  125 


JUDGMENT. 

In  a  suit  upon  a  judgment  re- 
covered in  a  foreign  state,  a 
charge  of  the  court  that  **the 
presumption  is  that  this  judg- 
ment was  valid,  and  in  order  to 
overcome  that  presumption  the 
burden  of  proof  rests  upon  the 
defendant  to  satisfy  you  by  a 
preponderance  of  the  evidence 
that  the  judgment  was  rendered 
without  jurisdiction  first  having 
been  obtained  over  him  by  the 
foreign  court.  If  be  has  failed 
to  satisfy  you  of  that  fact  by  a 
preponderance  of  the  evidence, 
the  plaintiff  is  entitled  to  your 
verdict,"  is  a  correct  statement 
of  the  law.     Anthony  v.  Wilson, 

630 

JURY. 

1.  The  defendant's  right  to  a  trial 
by  jury,  reserved  to  him  under 
section  12  of  the  Borough  act 
(Pamph.  L.  1807,  p.  291),  in 
certain  cases  of  alleged  violation 
of  borough  ordinances  therein 
designated,  cannot  be  made  to 
depend,  without  legislative  au- 
thority, upon  the  defendant's 
prepayment  of  the  jury  fees. 
Vineland  v.  Denoflio,  326 

2.  The  word  **may,"  contained  in 
the  jury  clause  which  reads, 
"there  may  be  a  trial  by  jury," 
is  mandatory  in  effect,  and  not 
permissive  only.  76. 

1 3.  The  conviction  of  defendant  by 
the  recorder,  sitting  without  a 
jury,  after  the  same  was  regu- 
larly demanded,  is  set  aside, 
with  costs.  76. 


JUSTICES'  COURTS. 

.  Where,  in  a  proceeding  arising 
over  a  claim  of  property,  in  con- 
formity with  the  sixty-second 
section  of  the  Justice's  Court 
act  {Pamph.  L.  1903,  p.  270),  it 
appears  that  practically  all  the 
evidence  was  illegally  admitted, 
the  finding  of  the  jury   will   be 
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vacated  and  set  aside.    Kaufhold 
V.  Roth,  61 

2.  Under  the  "Act  constituting 
courts  for  the  trial  of  small 
causes"  (Pamph,  L.  1903,  p.  279, 
§  93),  where  the  justice  of  the 
peace  lacks  jurisdiction  over  the 
defendant  because  of  illegality  in 
the  service  of  summons  upop 
him,  and  yet  proceeds  to  render 
judgment  against  the  defendant, 
such  judgment  may  be  reviewed 
by  certiorari.  Richardson  v. 
Smith,  111 

3.  To  deprive  a  party  in  a  justice's 
court  of  the  remedy  by  certiorari, 
the  justice's  court  must  have 
had  jurisdiction  over  the  subject- 
matter  and  over  the  party  with 
reference  thereto.  Bridgeton  v. 
Pierce,  220 

4.  Where,  at  a  trial  before  the 
Small  Cause  Court,  the  justice 
dismissed  the  action  as  to  one  of 
two  defendants  because  there 
was  no  return  of  service  upon 
the  defendant  by  the  constable, 
the  plaintiffs  will  not  be  heard 
on  certiorari  to  question  the 
validity  of  such  ruling  on  the 
ground  that  defendant  had  ap- 
peared by  asking  an  adjourn- 
ment, it  appearing  that  no  ob- 
jection was  made  to  the  ruling 
at  the  time  by  the  plaintiffs  or 
their  counsel,  who  was  present. 
Reeves  v.  Jones,  330 


LANDLORD  AND  TENANT. 

1.  A  partial  destruction  of  a  leased 
building,  though  it  may  render 
the  premises  untenantable  for 
the  purposes  of  the  lease  until 
repairs  are  made,  does  not 
amount  to  a  "total  destruction" 
of  the  premises  within  the  mean- 
ing of  section  35  of  the  Landlord 
and  Tenant  act.  Oen.  Stat.,  p. 
1923.     Booraem  v.  Morris,       95 

2.  Summary  proceedings  for  dis- 
possession, taken  under  the 
landlord  and  Tenant  act  (Oen. 
Stat.,  p.  1919,  §  16),  are  judicial 
proceeding«  within  the  rule  that 


exempts  non-resident  parties  and 
witnesses,  while  in  attendance 
here  upon  judicial  proceedings, 
from  service  of  civil  process  is- 
suing out  of  the  courts  of  this 
state.     Richardson  v.  Smith,  111 

.  A  clause  in  a  lease  provided, 
that,  should  the  lessee  remain  in 
occupation  of  premises  after  the 
expiration  of  the  lease,  it  shall 
then  be  a  continuing  yearly 
lease,  to  be  terminated  by  either 
party  at  the  end  of  any  period 
of  one  year  by  the  service  of  a 
notice  thirty  days  before  the  ex- 
piration of  any  such  year.  Held, 
that  a  holding  over  by  the  lessee, 
after  having  given  such  notice  of 
intention  to  vacate,  would,  at 
the  option  of  the  lessor,  amount 
to  a  renewal  of  the  lease  for  an 
additional  year.  Crawford  v. 
Kline,  203 

.  In  proceedings  under  the  Land- 
lord and  Tenant  act  (Pamph.  L. 
1903,  p.  27,  §  2),  the  required 
affidavit  must  set  forth  facts 
sufficient  to  establish  the  exist- 
ence of  the  relation  of  landlord 
and  tenant  between  the  parties. 
Bifider  v.  Azzaro,  328 

.  Where  the  affidavit  of  the  plaint- 
iff shows  that  the  tenant  is  in 
possession  under  an  agreement 
with  a  former  owner,  who  has 
since  conveyed  to  the  plaintiff 
the  i-e version  thereof,  with  all 
his  interest  therein,  it  suffi- 
ciently shows  the  existence  of 
the  relation  of  landlord  and  ten- 
ant  to   sustain   the   proceedings. 

Ih. 

.  But  where  the  affidavit  merely 
sets  forth  that  the  plaintiff  is  . 
the  owner  of  the  premises,  and 
that  the  defendant  is  in  posses- 
sion as  tenant  under  an  agree- 
ment with  such  former  owner, 
without  showing  in  any  way 
how  such  ownership  was  trans- 
ferred, if  at  all.  it  is  not  suffi- 
cient to  show  the  existence  of 
such  relation.  lb. 

See  Nuisance,  3,  4. 
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LAW  OF  THE  PLACE. 
See  Guaranty,  1. 

LEASE. 
See  Landlobd  and  Tenant,  3. 

LEGISLATIVE  POWER. 
'fifee  Courts. 


LEVY  ON  MORTGAGED  PROP 
ERTY. 

See  Sheriffs  and  Constables. 


LIBEL  AND  SLANDER. 

1.  In  an  indictment  under  the  act  of 
1898  relating  to  libels  {Pamph. 
L.,  p,  476),  it  is  essential  to 
charge  that  the  matter  is  libelous 
and  untrue  in  fact.  State  v. 
Renner,  148 

2.  An  indictment  which  charges 
that  the  defendant  willfully  de- 
livered and  transmitted  to  the 
publisher  of  a  newspaper  for 
publication  a  libelous  statement, 
untrue  in  fact,  in  the  following 
words:  "To  whom  it  may  con- 
cern :  Public  notice  is  hereby 
given  that  the  undersigned  in- 
tends to  apply  to  the  legislature 
of  the  State  of  New  Jersey,  now 
in  session  at  the  capitol,  in  the 
city  of  Trenton,  N.  J.,  for  the 
passage  of  an  act  or  bill,  the  gen 
eral  object  of  which  will  be  the 
consolidation  of  the  borough  of 
Fairview,  in  the  county  of  Ber- 
gen, with  the  borough  of  Cliff- 
side,  in  the  county  of  Bergen, 
into  one  municipality,  to  be 
known  as  the  borough  of  Fair 
view,  and  to  be  governed  under 
the  general  laws  concerning  bor- 
oughs now  in  force  in  New  Jer- 
sey. Dated  February  23d,  1906, 
George  E.  Dods,  August  E.  Neu- 
mann,'* fails  to  charge  a  crime 
in  the  absence  of  any  averment 
of    circumstances    which    would 


make  the  publication  libelous 
and  of  any  innuendoes  of  a  de- 
famatory meaning.  lb. 


LICENSES. 

1.  The  act  approved  April  28th, 
1905  (Pamph,  L.,  p.  360),  per- 
mits township  committees  to  im- 
pose a  license  in  the  cases  men- 
tioned in  it  for  revenue.  Buck 
V.  Douglass,  300 

2.  An  ordinance  having  been  legally 
adopted  providing  for  a  license 
fee,  in  the  given  case,  the  issu- 
ance of  the  license  to  any  person 
entitled  thereto,  upon  the  pay- 
ment of  the  required  fee,  is  a 
ministerial  act,  and  may  be  per- 
formed by  the  official  designated 
for  that  purpose.  76. 

See  Intoxicating  Liquors. 


MALICIOUS  PROSECUTION. 

It  is  not  sufficient,  to  sustain  an 
action  for  malicious  prosecution, 
to  prove  that  the  affidavit  upon 
which  the  arrest  was  made  was 
false:  it  must  also  appear  that 
the  affiant  either  knew  it  was 
false  or  did  not  have  reasonable 
and  probable  cause  to  believe  it 
to  be  true.    Iszo  v.  Viscount,  65 


MANDAMUS. 

1.  Mandamus  will  not  issue  to  in- 
terfere with  the  discretion  of  a 
body  haying  control  of  the  police 
force  of  a  town  in  its  manage- 
ment of  that  force.  Oleistman 
V.  West  New  York,  74 

2.  The  writ  will  not  issue  to  dis- 
turb or  overrule  determinations 
of  questions  of  fact  committed 
to  the  discretion  of  the  officer  or 
body  whose  action  is  under  re- 
view, lb. 

3.  The  allowance  of  this  writ  rests 
in  judicial  discretion.  It  is  only 
used  when  the  act  to  be  done  is 
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a  ministerial  one  merely  and  the 
duty  to  perform  it  in  a  definite 
way  is  clear.  lb, 

.  Mandamus  is  the  appropriate 
remedy  to  eflfect  the  restoration 
of  a  member  of  a  private  cor- 
poration who  has  been  irregu- 
larly removed  from  membership. 
Venezia  v.  Italian  Mutual  Be- 
nevolent Society,  433 

See  Elections. 

Taxation,  9,  10,  11. 


MARKED  BALLOTS. 
See  Elections,  1-5. 

MASTER  AND  SERVANT. 

1.  Where  plaintiff  was  injured 
while  in  defendant's  employ  by 
the  fall  of  an  elevator,  caused 
by  the  breaking  of  an  overhead 
shaft  at  the  point  where  one  end 
of  it  entered  the  box  in  which  it 
revolved,  and  it  appeared  that 
the  break  gradually  developed 
and  could  have  been  discovered 
by  an  inspection — which  could 
have  been  made  by  removing  the 
lid  of  the  box — evidence  that 
such  inspection,  though  reason-' 
ably  necessary,  was  never  made 
was  sufficient  to  warrant  a  find- 
ing of  negligence  on  defendant's 
part.  Reinhardt  v.  Central 
Lard  Co.,  9 

2.  The  promise  to  repair  a  defec- 
tive machine,  in  order  to  relieve 
the  employe  who  operated  it 
from  the  assumption  of  the  ob- 
vious risks  which  the  defects  in 
the  machine  create,  must  be 
made  by  the  master,  or  someone 
standing  in  his  place.  Spencer 
V.  Haines,  13 

3.  A  fellow-servant  cannot  act  as 
the  representative  of  the  master 
in  making  such  promise,  unless 
authority  to  do  so  has  been  con- 
ferred  upon   him   by    the    latter. 


either  expressly  or  by  conduct 
from  which  it  may  reasonably  be 
implied.  lb, 

4.  Plaintiff,  while  employed  in  mov- 
ing blocks  of  ice  along  a  runway 
with  an  ice-hook,  stood  alongside 
of  the  runway  on  a  platform 
that  was  provided  by  the  defend- 
ant with  a  single  rail  on  the  side 
farthest  from  the  runway.  By 
reason  of  the  sudden  slipping  of 
his  ice-hook  while  he  was  pulling 
on  it,  plaintiff  fell  backwards 
against  the  rail,  carying  it  with 
him  to  the  ground.  Held,  that 
the  defendant's  liability  depended 
upon  the  sort  of  protection  this 
rail  was  apparently  designed  to 
afford  to  the  plaintiff,  and  that 
the  question  thus  presented  was 
for  the  jury,  not  the  court. 
Smith  V.  Mountain  Ice  Co,,     26 

.  Plaintiff,  an  employe  of  a  water 
company,  was  engaged,  with 
others,  in  connecting  a  main  at 
night,  the  plaintiff's  duty  being 
to  hold  a  lantern  to  show  a  light 
to  the  others  who  were  working 
in  a  trench,  the  nearest  edge  of 
which  was  eighteen  inches  from 
defendant's  tracks.  The  gang 
had  been  working  on  this  job 
during  the  latter  part  of  that 
day,  during  which  the  motormen 
had  sounded  the  gong  on  ap- 
proaching the  point.  At  quit- 
ting time,  about  five  p.  M.,  the 
men  quit,  and  then  resumed 
work  at  ten  o'clock  at  night,  of 
which  the  trolley  employes  had 
no  notice.  The  plaintiff  held  his 
lantern  eighteen  inches  from  the 
ground,  kneeling  for  this  purpose 
on  the  narrow  strip  between  the 
trench  and  the  tracks,  knowing 
that  he  would  be  struck  by  a 
passing  car  if  he  did  not  get  out 
of  its  way.  There  was  nothing 
in  his  occupation  that  prevented 
the  free  use  of  his  senses,  and  no 
obstruction  to  his  vision  up  or 
down  a  straight  track  in  each 
direction.  These  circumstances 
having  appeared  in  the  plaint- 
iff's case,  the  defendant's  motion 
that  he  be  nonsuited  for  con- 
tributory   negligence    should    be 
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granted.     Bushay  v.  Ocean  City 
Electric  Railroad  Co.,  30 

6.  The  case  of  Daum  v.  North 
Jersey  Street  Railway  Co.,  40 
Vrootn  1,  distinguished.  /&. 

7.  Where  it  appears,  on  the  plaint- 
iff's proofs,  that  the  grab-iron 
upon  the  top  of  a  trolley  car,' 
which  the  line  or  repairman  was' 
required  to  use,  was  faultily  con-| 
structed,  in  that  the  screws 
which  held  it  were  too  small, 
and  that  it  was  also  defective, 
in  that  the  wood  into  which  it 
was  fastened  was  rotten,  the 
court  could  not  nonsuit  the 
plaintiff.  Mclsaac  v.  South  Jer- 
sey Gas,  dc.,  Co.,  45 

8.  A  servant  in  charge  of  an  ice- 
wagon,  without  authority  to  do 
so,  gave  permission  to  a  person 
to  take  a  piece  of  ice  from  the 
wagon,  and  then,  while  the  per- 
son was  in  the  act  of  taking  the 
piece  of  ice,  the  servant  assaulted 
him.  Held^  that  the  master  was 
not  responsible  for  the  assault. 
Kiernan  v.  New  Jersey  Ice  Co., 

175 

9.  The  shipper  of  a  turntable 
agreed  to  load  the  same  upon  de- 
fendant's car.  While  the  plaint- 
iff, a  servant  of  the  shipper,  was 
securing  the  turntable  in  posi- 
tion upon  the  car,  a  servant  of 
the  defendant  negligently  per- 
mitted a  hook,  which  attached  a 
derrick  to  the  turntable  and  held 
the  latter  temporarily  in  posi- 
tion, to  become  unhooked,  by 
reason  of  which  the  plaintiff  was' 
injured.  Held,  that  the  railroad 
company  was  liable.  Urhanneck 
V.    Pennsylvania    Railroad    Co  J 

393 

10.  In  an  action  by  a  motorman 
for  damages  arising  from  an  in- 
jury alleged  to  have  been  caused 
by  the  negligence  of  the  defend- 
ant in  failing  to  supply  efficient 
brakes,  controller  and  sand-box 
for  its  car,  the  trial  judge 
charged  that  there  could  be  no 
recovery    on    the    ground    that 


there  was  negligence  of  the  de- 
fending company  respecting  the 
sand-box,  and  left  to  the  jury 
only  the  question  of  its  negli- 
gence respecting  the  brakes  and 
controller.  Brady  v.  North  Jer- 
sey Street  Railway  Co.,  413 

11.  It  appearing  that  there  was  no 
evidence  to  support  the  judgment 
against  the  defendant  upon  the 
questions  submitted  to  the  jury, 
this  court  will  not  consider  on 
this  writ  of  error  the  correct- 
ness of  the  ruling  respecting  the 
sand-box,  because  if  that  ruling 
were  erroneous,  the  defendant  is 
entitled  to  have  the  question  of 
its  negligence  in  regard  to  the 
sand-box  passed  upon  by  a  jury. 

76. 

12.  An  owner  of  a  vehicle  is  not 
liable  for  an  injury  caused  by  the 
negligent  driving  of  a  borrower, 
if  it  was  not  used  at  the  time  in 
the  owner's  business.  Doran  v. 
Thomson,  445 

13.  A  master  is  ordinarily  liable  to 
answer  in  a  civil  suit  for  the 
tortious  act  of  his  servant,  if  the 
act  be  done  in  the  course  of  his 
employment  in  his  master's  ser- 
vice. Whether  so  done  or  not 
must  depend  upon  the  facts  of 
each  particular  case.  Ih. 

14.  In  a  suit  brought  against  a 
construction  company  for  as- 
saults committed  by  its  employes 
upon  the  plaintiff,  upon  whose 
lands,  fronting  a  city  street,  the 
company  was  engaged  in  erect- 
ing, without  her  consent,  a  trol- 
ley pole  for  a  street  railway  then 
in  course  of  construction,  it  ap- 
peared at  the  trial  that  the  erec- 
tion of  such  pole  upon  plaintiff's 
premises  was  an  illegal  act,  and 
that  the  employes  of  defendant 
comj[)any,  while  so  engaged, 
under  the  direction  of  its  en- 
gineer, formed  a  circle  about  the 
place  where  the  pole  was  to  be 
set  up,  to  protect  those  engaged 
in  the  excavation,  and  that  when 
plaintiff  attempted  to  go  through 
the   circle,   in   order   to   prevent 
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the  digging  and  tearing  up  of 
her  pavement,  she  was  resisted 
by  the  men  in  line,  who  struck, 
pushed  or  jostled  her  in  such  a 
way  as  to  cause  hurts  and 
bruises  upon  her  person.  The 
trial  judge  charged,  among  other 
things,  that  the  placing  of  the 
pole  on  plaintiff's  land  was  an 
illegal  act;  that  plaintiff  did 
what  she  had  a  right  to  do  if 
she  saw  fit,  to  try  to  use  suffi- 
cient physical  force  to  prevent 
the  trespass ;  that  the  mere  plac- 
ing of  hands  upon  plaintiff  gave 
her  a  right  to  a  verdict,  but  for 
nominal  damages  merely,  if  no 
injuries  resulted.  Upon  review, 
held— 

(1)  That  under  the  evidence  the 
defendant  company  was  liable 
for  these  acts  of  its  employes,  as 
being  within  the  scope  of  their 
employment. 

(2)  That  this  result  was  not  de- 
feated because  it  was  testified  by 
one  of  the  employes  that  in  lay 
ing  his  hands  upon  the  plaintiff 
it  was  done  with  humane  pur- 
pose only,  to  save  her  from  im- 
pending danger,  the  principle  be- 
ing that  what  is  essentially  a 
trespass  cannot  become  lawful 
because  having  been  done  with 
good  intent  Moore  v.  Camden 
and  Trenton  Railway  Co.,      498 

15.  The  plaintiff's  intestate  was  a 
track  laborer  in  the  employ  of 
the  defendant.  While  it  was 
shown  that  it  was  part  of  the 
system  under  which  the  men 
worked  together  as  a  gang  upon 
the  tracks  that  the  foreman 
should  warn  them  of  approach- 
ing danger,  yet  it  appeared  that 
it  was  the  custom  that  when  one 
was  working  alone,  and  sepa- 
rated from  the  rest  of  the  gang, 
he  should  look  out  for  his  own 
safety.  Deceased  had  been  sent 
to  a  point  to  work  three  hundred 
and  twenty-five  feet  from  the 
other  men.  He  was  run  down 
by  a  train  and  killed.  Held,  that 
the  defendant  owed  no  duty  to 
the  deceased,  while  so  working, 
of  giving  him  warning.  The  risk 
was    an    obvious    one,    and    as- 


sumed by  deceased  as  one  of  his 
employment.  Precodnick  v.  Le- 
high Valley  Railroad  Co.,        566 

16.  A  servant  who  knows  that  a 
tool  or  appliance  furnished  to 
him  by  his  master  is  defective 
does  not,  on  that  account,  as- 
sume the  risk  of  injury  resulting 
from  its  use.  It  is  not  the  ob- 
viousness of  the  physical  con- 
dition or  situation  which  charges 
the  servant  with  the  assumption 
of  the  risks  that  arise  from  it, 
but  the  obviousness  of  the 
danger  which  the  physical  con- 
dition or  situation  produces. 
Rogers  v.  Roe  d  Conover,      615 

17.  The  fact  that  a  master  fur- 
nishes to  his  servant  for  use  by 
the  latter  in  his  work,  a  tool  or 
appliance  which  is  defective, 
will  not  justify  the  conclusion 
that  the  master  did  not  use 
reasonable  care  to  furnish  a  safe 
tool  or  appliance,  unless  (1)  the 
defect  was  of  such  a  character 
as  to  suggest  to  an  ordinarily 
prudent  person  that  there  was 
danger  of  injury  in  the  use  of 
the  tool  or  appliance,  or  (2)  un- 
less prior  use  of  the  tool  or  ap- 
pliance, in  its  defective  condi- 
tion, had  disclosed  that  it  was 
dangerous,  and  the  master  knew 
or  ought  to  have  known  that 
this  was  the  case.  /&. 

18.  Plaintiff's  intestate  was  one  of 
a  gang  of  men  employed  by  the 
defendant  company  on  its  tracks 
tamping  ties.  The  evidence  at 
the  close  of  plaintiflTs  case 
proved  a  custom  that  the  men 
should  be  warned  by  the  boss  or 
foreman  of  the  approach  of  a 
train,  and  that  the  plaintiff's  in- 
testate was  run  down  and  killed 
because  of  the  failure  of  the 
foreman  to  give  such  warning. 
Held,  that  upon  such  uncontra- 
dicted proof  a  motion  to  nonsuit 
was  rightfully  denied.  The  de- 
cedent had  the  right  to  rely  upon 
such  warning  being  given  in  case 
there  was  any  danger  from  ap- 
proaching trains.  Germanus  ▼. 
Lehigh  Valley  Railroad  Co.,  662 
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19.  Where  the  custom  of  giving  a 
warning  by  the  foreman  is 
proved,  it  is  embraced  in  the 
duty  owed  by  the  master  to  the 
servants  and  for  the  failure  of 
the  foreman  properly  to  dis- 
charge that  duty  the  master  is 
responsible.  lb, 

20.  Where  unusual  conditions  are 
shown  to  exist,  such  as  the  pass- 
ing of  noisy  freight  trains, 
which  may  interfere  with  the 
servants  hearing  the  customary 
warning  or  signals,  it  was  prop- 
erly left  to  the  jury  to  say 
whether,  under  such  unusual 
conditions,  the  customary  warn- 
ings were  sufficient.  lb. 

21.  PlaintiiTs  action  was  brought 
to  recover  damages  for  the  death 
of  her  husband,  who  was  a  fire- 
man in  the  employ  of  the  Cen 
tral  Railroad  Company,  and  fir- 
ing on  an  engine  of  that  com- 
pany running  on  the  tracks  of 
the  Philadelphia  and  Reading 
company,  in  the  State  of  Penn- 
sylvania, and  was  killed  by  the 
derailment  and  overturning  of 
the  engine,  caused  by  gravel,  &c. 
deposited  on  the  track  by  water 
flowing  thereon  in  the  time  of  a 
heavy  rain.  Defendants  moved 
for  a  direction  on  the  ground 
that  the  Philadelphia  and  Read- 
ing company  had  made  such  pro- 
vision to  divert  the  water  and 
prevent  its  flowing  on  the  track 
as  reasonable  prudence  required, 
and  that  the  fall  of  water  on 
this  occasion  was  extraordinary 
and  unprecedented.  There  being 
evidence  that  the  fall,  though 
heavy,  was  not  extraordinary, 
and  that  on  a  number  of  occa- 
sions before  this  occurience  the 
waters  had  flowed  on  the  track 
and  deposited  gravel  and  sand 
thereon — Held,  that  whether  that 
company  had  performed  its  duty 
in  that  regard  was  for  the  jury 
to  determine,  and  it  was  not 
error  to  refuse  a  direction.  Fer- 
guson    V.    Central   Railroad   Co., 

691 


22.  There  was  a  flagman  employed 
by  the  Philadelphia  and  Reading, 


stationed  at  the  place  where  the 
obstruction  was,  who  did  not 
give  warning  of  it  to  the  ap- 
proaching train.  That  place 
was  a  crossing  of  the  railroad 
by  a  highway  at  grade.  It  was 
claimed  that,  under  the  laws  of 
Pennsylvania,  such  flagman  was 
a  fellow-employe  of  plaintiflTs 
husband.  Thereupon  defendants 
asked  an  instruction  that  if  the 
jury  believed  the  cause  of  the  ac- 
cident was  the  failure  of  the  flag- 
man to  give  such  warning,  the 
plaintiff  could  not  recover.  Held, 
(1)  that  under  the  construction 
of  their  laws  by  the  courts  of 
Pennsylvania,  the  flagman  was 
not,  under  the  circumstances  of 
the  case,  the  fellow-employe  of 
plaintiff's  husband,  and  (2)  that 
there  being  proof  that  the  in- 
structions to  the  flagman  were 
limited  to  the  flagging  of  trains 
when  he  perceived  danger,  and 
that  a  train  had  safely  passed 
the  crossing  just  before,  running 
through  water  thereon,  and  there 
being  no  proof  that  he  could 
perceive  the  existence  and 
danger  of  the  obstructions,  which 
were  covered  by  flowing  water, 
the  request  was  properly  denied. 

lb. 

23.  An  employe  may  not  take 
chances  and,,  in  case  of  ill  re- 
sults following  the  risks  thereby 
assumed,  charge  them  to  the 
master.  Such  conduct,  resulting 
in  injury,  constitutes  the  as- 
sumption of  risk  that  prevents 
recovery.  McConnell  v.  Alpha 
Portland  Cement  Co.,  727 

24.  The  plaintiff  was  employed  to 
strike  a  steel  chisel  with  a  ham- 
mer, and  was  injured  by  a  piece 
of  steel  struck  off  in  the  process 
of  hammering.  The  defect  al- 
leged was  the  deterioration  of 
the  chisel,  due  to  the  constant 
use.  Held,  that  the  duty  of  in- 
spection and  repair  was  inci- 
dental to  the  duty  to  use,  and 
the  negligence  was  that  of  the 
plaintiff's  fellow-servants,  and 
not  of  the  master.  Demato  v. 
Hudson  County  Qas  Co.,         793 
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25.  A  master's  duty  to  his  servant 
requires  of  the  former  the  exer- 
cise of  reasonable  care  and  skill 
in  furnishing  suitable  machinery 
and  appliances  for  carrying  on 
the  business  in  which  he  employs 
the  servant.  Sparks  v.  River 
and    Harbor    Improvement    Co., 

818 

2(5.  That  duty  will  be  discharged 
by  providing  machinery  and  ap- 
pliances which  are  in  common 
and  ordinary  use.  and  which  are 
reasonably  safe  and  fir  for  the 
purposes  for  which  they  are  to 
be  applied.  76. 

27.  While  a  servant  assumes  the 
risk  of  injury  from  obvious  de- 
fects or  dangers,  he  does  not  as- 
sume the  risk  of  injury  from 
defects  and  dangers  which  are 
not  obvious,  and  of  which  he  had 
no  knowledge,  and  could  not  ob- 
serve and  know  of  by  the  exer- 
cise of  ordinary  care.  lb. 

28.  Where  there  is  a  fair  dispute  in 
the  evidence,  or  two  classes  of 
conclusions  can  reasonably  be 
reached  from  it,  whether  the  in- 
jury to  the  servant  was  the  re- 
sult of  the  failure  of  the  master 
to  exercise  the  care  required  to 
provide  proper  machinery  and 
appliances  for  the  use  of  the 
servant,  or  whether  the  injury 
was  the  result  of  obvious  danger 
or    risk    to   the   servant,    or   the 

.  want  of  ordinary  care  on  his 
part  to  observe  dangers  within 
his  knowledge,  or  of  which  he 
ought  to  have  known  in  the  exer- 
cise of  such  care,  then  a  case  is 
made  which  should  be  submitted 
to  the  jury  for  their  determina- 
tion, lb. 

MAXIMS. 

FahuM   in  uno   falsus   in   omnibus, 

Quicquid  plantatur  solo  solo  cedit, 

814 

Respondeat  superior,  69 


MISTAKE. 
See  Payment. 

MITNICIPAL   CORPORATIONS. 

I.  Powers,  Liabh^ities,  &c. 
II.  Officers. 

III.  Assessments. 

IV.  Charters   of   Particular 

Cities. 

I.  Powers,  Liabilities.  &c. 

1.  The  general  act  of  March  23d. 
1883,  constituting  police  courts 
in  certain  cities  {Pamph.  L.,  p. 
177;  Gen.  Stat.,  p.  24^3),  oper- 
ates to  modify  the  provisions  of 
the  charter  of  the  city  of  Rah- 
way  respei'ting  police  justices. 
Pamph.  L.  1865,  p.  499,  §  45. 
Rahway  v.  Hunt,  110 

2.  Tnder  section  21  of  the  act  of 
March  23d,  1883,  constituting 
police  courts  in  certain  cities 
(Pamph.  />.,  p.  177;  Gen.  Stat., 
p.  2483),  in  civil  suits  brought 
to  recover  a  penalty,  where  the 
justice  has  jurisdiction,  and  the 
judgment  is  not  recovered  by 
confession,  the  only  dire<-r  review 
is  by  appeal  to  the  Court  of 
Common  Pleas.  76. 

3.  The  power  of  municipal  authori- 
ties to  summarily  remove  an  en- 
croachment in  a  public  highway 
is  capable  of  exercise  only  to  the 
extent  that  the  right  to  do  so  is 
clear,  or  is  readily  ascertainable 
without  the  necessity  of  adjudi- 
cation.     Hitehner    v.    Richman, 

234 

4.  A  general  act  relative  to  mu- 
nicipalities, passed  in  pursuance 
of  article  4,  section  7,  paragraph 
11,  of  the  state  constitution,  will 
repeal  all  inconsistent  provisions 
in  municipal  charters  whether 
there  are  words  of  express  repeal 
or  not.     Lewis  v.  Newark,      308 

5.  What  publication  requisite  be- 
fore an  ordinance  becomes  oper- 
ative in  the  city  of  Newark.    76. 
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6.  A  contra^  between  the  prose- 
cutor and  the  city  provided  that 
he  should,  as  required  from  time 
to  time  during  a  term  specified, 
do  certain  work  in  repairing 
street  openings;  that  the  work 
should  be  done  in  an  expeditious 
manner  and  without  unnecesary 
delay,  and  that  whenever  the  city 
council  should  become  satisfied 
that  the  work,  or  any  part 
thereof,  was  being  unnecessarily 
delayed  it  should  have  power  to 
terminate  the  contract  by  reso- 
lution passed  at  any  meeting. 
Held,  that  the  only  vested  right 
of  the  contractor  with  respect  to 
the  continuance  of  the  contract 
was  that  it  should  remain  in 
force  until  the  city  council 
should  become  satisfied  that  the 
work  was  unnecessarily  delayed, 
and  should  thereupon,  by  resolu- 
tion, terminate  the  contract : 
that  city  council  could  termi- 
nate it  without  notice  to  the  con- 
tractor, and  that  their  action  in 
so  doing  was  not  reviewable  by 
the  courts  in  the  absence  of  any- 
thing to  show  that  they  acted 
unreasonably  or  wantonly.  Miller 
V.  Atlantic  City,  345 

7.  An  owner  of  real  estate,  whose 
buildings  are  connected  with  the 
sewers  of  a  sewer  company,  who 
has  paid  sewer  rent  therefor, 
may  question  by  eertiorari  an 
ordinance  granting  to  a  new  com- 
pany the  right  to  take  over  the 
plant  of  the  old  company,  and 
the  right  to  lay  its  pipes  and 
systems  of  sewerage  beneath  the 
surface  of  the  streets,  and  fixing 
higher  rates  for  sewer  rentals. 
Fogg  v.  Oeean  City,  362 

8.  The  act  for  the  gov»»rument  of 
certain  cities  (Pamph.  L.  1897, 
p.  40)  gives  the  city  council 
power  to  prescribe  the  manner 
in  which  shall  be  exercised  any 
privileges  granted  in  the  use  of 
streets  or  in  digging  up  streets 
for  the  purpose  of  laying  down 
pil>es.  Held,  that  this  power 
does  not  authorizei  the  citj*  coun- 
cil to  make  an  original  grant  of 
such  privileges,  but  only  to  regu- 


late   the    exercise    of    privilej^es 
otherwise  acquired.  .  76. 

9.  An  ordinance  of  Atlantic  City 
which  ordains  that  the  owner, 
agent,  manager,  lessee  or  occu- 
pant of  any  building  to  which  is 
attached  any  chimney  or  smoke- 
stack connected  with  any  sta- 
tionary engine,  steam  boiler,  fur- 
nace, range  or  fireplace,  from 
which  there  is  emitted  dense 
smoke  which  contain.^  soot  or 
other  substance  in  sufficient 
quantity  to  permit  the  deposit  of 
such  soot  or  other  substance  on 
any  surface  within  the  limits  of 
Atlantic  City,  shall  be  deemed  to 
create  and  maintain  a  public  nui- 
sance, and  provides  for  w  convic- 
tion thereof  and  a  punishment 
therefor  by  fine  or  imprisonment, 
is  a  valid  ordinance.  Atlantic 
City  V.  Frame,  389 

10.  A  conviction  for  a  violation  of 
this  ordinance  need  not  set  out 
that  some  person  was  injured  by 
the  deposit  of  soot  or  other  sub- 
stance. Ih, 

11.  The  legislature  can  confer  upon 
common  council  the  i)ower  to 
provide  by  ordinance  that  a 
magistrate  may  impose  a  fine, 
the  amount  of  which,  within  cer- 
tain limits,  shall  be  within  his 
discretion.  76. 

12.  Under  a  charter  provision  re- 
quiring contracts  for  municipal 
work  to  be  awarded  to  the  lowest 
bidder  "who  shall  give  satisfac- 
tory proof  of  his  ability  to  fur- 
nish the  requisite  matenals  and 
perform  the  work  properly,''  a 
person  seeking  a  contract  with 
the  city  must  not  only  underbid 
his  competitors,  and  be,  in  fact, 
able  to  perform  the  contract,  but 
must  also  satisfy  the  municipal 
authorities  of  his  ability  to  per- 
form. Barber  Asphalt  Co.  v. 
Trenton,  430 

13.  When  a  judge  of  the  Supreme 
Court  has  made  an  order  for 
summary  investigation  upon  a 
petition  and  affidavit  conferring 
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jurisdiction  on  him  to  make 
such  an  order,  pursuant  to  the 
provisions  of  the  act  entitled 
**An  act  to  provide  for  the  sum- 
mary investigation  of  county 
and  municipal  expenditures/*  ap- 
proved February  18th,  1879,  and 
a  supplement  to  said  act,  ap- 
proved March  23d,  1898,  he  may 
be  required  to  institute  an  in 
quiry  as  to  the  facts  on  which 
his  act  has  been  founded,  at 
least  to  the  extent  of  discovering 
whether  he  has  been  imposed 
upon.     Park  Ridge  v.  Reynolds, 

449 

14.  When  the  municipality,  the 
affairs  of  which  are  ordered  to 
be  investigated,  files  a  sub- 
sequent petition  for  the  vacation 
of  the  previous  order,  and  sup- 
ports it  by  counter  affidavits,  yet 
does  not  apply  for  a  rule  to 
show  cause  or  other  proceedings 
to  determine  the  contested  facts, 
there  was  no  error  committed  by 
the  judge  in  dismissing  the  lat- 
ter petition  and  refusing  to  va 
cate  the  order  made  uppn  the 
first  petition.  lb, 

15.  The  constitutionality  of  the 
above-recited  acts  was  chal 
lenged  in  the  Supreme  Court 
upon  a  specific  ground.  Under 
the  decision  now  made  that 
ground  is  ineflfective  to  support 
the  claim.  Held,  that  the  other 
objections  to  the  act,  on  the 
ground  of  unconstitutionality, 
will  not  be  considered.  lb. 

16.  The  exemption  of  a  municipal 
corporation  from  actions  by  in 
dividuals  suffering  special  dam- 
age from  its  neglect  to  perform 
or  its  negligence  in  performing 
public  duties,  whereby  a  public 
wrong  is  done  for  which  an  in- 
dictment will  lie,  does  not  ex- 
tend to  actions  where  the  injury 
is  the  result  of  active  wrong- 
doing, chargeable  to  the  corpora- 
tion.    Kehoe  V.  Rutherford,    659 

17.  A  municipality  has  no  right 
by  artificial  drains,  to  divert 
surface  water  from  the  course  it 


would  otherwise  take  and  cast 
it,  in  a  body  large  enough  to  do 
substantial  injury,  on  land 
where,  but  for  such  artificial 
drains,  it  would  not  go.  lb, 

18.  On  certiorari,  brought  to  re- 
view an  ordinance  laying  out  a 
city  street  across  the  right  of 
way  of  a  railroad,  it  appeared 
that  according  to  the  terms  of 
the  charter  of  the  city,  the  mem- 
bership of  the  board  of  alder- 
men, which  was  the  governing 
board,  changed  on  January  Ist 
of  each  year,  one-half  of  the 
members  going  out  by  expiration 
of  term  and  newly-elected  mem- 
bers taking  their  places;  that 
every  ordinance  must  be  read 
three  times  before  final  passage, 
and  not.  more  than  twice  at  any 
one  meeting,  and  must  be  passed 
by  a  majority  of  all  the  mem- 
bers. It  further  appeared  that 
the  ordinance  in  question  was 
read  twice  and  ordered  to  a 
third  reading  before  the  board 
organized,  January  Ist,  1904, 
but  was  not  finally  passed  by 
the  board  until  after  its  reor- 
ganization on  January  1st,  1904, 
a  new  election  having  inter- 
vened, involving  a  change  in  the 
membership.  It  was  held  that 
the  ordinance  fell  with  the  expi- 
ration of  the  board  of  1903,  as 
then  organized,  and  that  its  at- 
tempted enactment  later  by  the 
succeeding  board  was  invalid. 
Erie   Railroad   Co.   v.    Pateraon, 

.     738 

II.    Officers. 

19.  The  common  council  of  Bay- 
onne  passed  an  ordinance  repeal- 
ing certain  other  ordinances 
which  created  the  offices  of  cap- 
tains, roundsmen  and  detectives 
in  the  city  pwlice  force.  The 
prosecutor,  who  had  been  ap- 
pointed a  captain,  was,  by  the 
repealing  ordinance,  returned  to 
his  former  position  of  patrol- 
man. The  testimony  fails  to 
show  any  purpose  in  abolishing 
the  office  of  captain  other  than 
to  increase  the  efficiency  of  the 
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police  force.  The  ordinance  was 
a  valid  exercise  of  the  pK>wer 
vested  in  the  common  council. 
McBride  v.  Bayonne,  398 

20.  A  lineman,  a  watchman  and  a 
veterinary  surgeon,  who  are 
members  of  the  Newark  paid 
fire  department,  are  entitled  to 
membership  in  the  corporate  as- 
sociation organized  by  the  de 
partment  under  the  provisions 
of  the  statute  of  1902  {Pamph. 
L.,  p.  793)  for  the  purpose  of 
providing  and  maintaining  a 
fund  to  pension  firemen  and 
their  families.  Leffingwell  v. 
Kiersied,  407 


III.  Assessments. 

21.  A  petition  filed  for  the  appoint- 
ment of  commissioners  to  assess 
damages  for  the  taking  of  land 
described  the  land  as  upon  the 
"beach"  front.  The  description 
shows  that  the  land  was  between  I 
ordinary  high  and  low-water 
mark.     Johnson  v.  Ocean   City, 

187 

22.  After  an  ordinance  had  laid  out 
a  street  by  a  particular  descrip- 
tion in  pursuance  of  the  act  of 
1889  (Pamph.  L.,  p.  20G),  some 
of  the  owners  of  land  within  the 
described  street  dedicated  such 
lands  to  the  city.  Held,  that  it 
was  not  necessary  that  the  order 
appointing  commissioners  to  as- 
sess damages  should  particularly 
describe  the  remaining  land.    Ih.\ 

23.  The  act  (Pamph.  L.  1889.  p. 
206)  providing  for  the  laying  out 
of  a  street  along  the  beach  front 
by  cities  located  on  or  near  the 
ocean  is  constitutional,  not  being 
a  special  act  regulating  the  in- 
ternal affairs  of  cities.  76. 

24.  Section  3  of  the  act  approved 
June  13th,  1898  (Pamph,  L.,  p. 
466),  makes  it  mandatory  upon 
city  council  to  proceed  to  have 
an  assessment  made  upon  the 
property    benefited    by    the    im- 


provement   authorized    by    that 
act.    Durrell  v.  Woodbury,     206 


25.  The   authority   for   the 
ment  of  benefits  is  found  in  the 
act.  /6. 

26.  Where  a  city  has  been  per- 
mitted to  go  on  and  incur  the  ex- 
pense of  the  improvement  with- 
out objection  as  to  the  validity 
of  the  improvement  ordinance, 
and  then  proceeded  to  assess  the 
benefits,  it  is  too  late  for  a  party 
thus  assessed  to  object  to  the  as- 
sessment on  the  grouud  of  the 
invalidity  of  the  original  ordi- 
nance, lb. 


IV.  Ghabters  op  Particular 
Cities. 

Bridgeton, 

27.  The  Bridgeton  city  charter 
(Pamph,  L.  1875,  p.  354)  pro- 
vides that,  on  filing  with  a  jus- 
tice a  complaint  that  a  desig- 
nated person  has  violated  a  city 
ordinance,  the  justice  shall  issue 
process  against  such  person, 
which  shall  state  what  ordinance 
has  been  violated.  A  complaint 
charged  a  violation  of  Ordinance 
No.  87,  section  5,  relating  to  im- 
pounding dogs,  but  without  stat- 
ing that  the  ordinance  was  an 
ordinance  of  the  city.  The  war- 
rant recited  a  violation  of  Ordi- 
nance No.  88,  section  5,  relating 
to  the  impounding  of  dogs.  Held, 
that  the  justice  did  not  have 
jurisdiction  of  the  person  ac- 
cused, though  it  be  assumed  that 
the  complainant  charged  a  viola- 
tion of  an  ordinance  of  the  city. 
Bridgeton  v.  Pierce,  220 

28.  A  person  was  charged  before  a 
justice  of  the  peace  with  a  viola- 
tion of  a  city  ordinance.  The 
return  of  the  justice  to  a  writ  of 
certiorari  showed  that"  the  ac- 
cused was  brought  into  court, 
that  the  justice  made  inquiry, 
and,  on  finding  a  violation  of  the 
ordinance,  imposed  a  fine.    Held, 
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not  to  show  a  conviction  of  an 
oflfence.  lb. 

Sec  Constitutional   Law,    1,   3, 
4,  5. 


NEGLIGENCE. 

1.  A  child,  six  years  of  age,  walk- 
ing along  a  public  street,  fell 
into  an  opening  in  the  sidewalk 
and  was  injured.  The  opening 
was  next  to  a  building  fronting 
on  the  street  and  in  frcnt  of  a 
show  window  of  a  candy  store. 
It  was  provided  with  an  iron 
door,  which,  when  closed,  made 
a  uniform  surface  of  the  side- 
walk. It  opened  outwardly  from 
the  building,  and  when  open  was 
a  protection  to  the  outward  side 
of  the  opening,  and  when  so 
open,  an  iron  bar  extended  from 
the  east  end  of  the  door  t(f  the 
building,  about  three  feet  above 
the  sidewalk.  Held,  it  was  a 
question  for  the  jury  whether 
the  opening  was  properly 
guarded.     Schneider  v.   Winkler. 

71 

2.  A  child,  six  years  of  age,  is  not 
chargeable  with  conrributory 
negligence.  76. 

3.  There  being  evidence  tending  to 
.show  that  plaintiff,  while  upon  a 
public  bridge  that  was  being  re- 
paired by  defendant's  employes, 
stepped  upon  a  plank  which  (un- 
known to  him)  had  been  loosened 
by  them  in  the  course  of  such 
repairs,  and  that  the  plank 
turned  under  his  weight  and 
caused  him  to  fall,  sustaining 
personal  injuries,  to  recover  for 
which  action  was  broughi — Held, 
not  erroneous  to  charge  the  jury 
that  if  the  danger  which  occa- 
sioned plaintiff's  injury  was  a 
hidden  danger,  caused  by  the 
action  of  the  defendant,  it  was 
incumbent  upon  defendant  to 
guard  against  such  hidden  dan- 
ger by  giving  warning  to  or  pro- 
tecting a  passerby  who  was  law- 
fully upon  the  bridge.  Burns  v. 
Lehigh  Valley  Railroad  Co.,    120 


4.  The  plaintiff,  a  passenger  on  a 
street  oar,  alighted  for  the  pur- 
pose of  taking  another  car.  and, 
in  passing  to  the  rear  of  the  first 
car,  came  in  contact  with  the 
chain  running  down  from  the 
rear  dash  to  the  end  of  the  fen- 
der and  was  injured.  The 
fender,  contrary  to  the  usual 
custom  as  to  rear  fenders,  was 
down.  Held,  that  the  facts  did 
not  justify  an  inference  of  negli- 
gence on  the  part  of  the  street 
railway  company.  White  v.  Pub- 
lic Service  Corporation,  141 

5.  The  street  railway  company  is 
bound  to  the  exercise  of  a 
reasonable  judgment  and  due 
care  and  skill,  but  it  is  not  to  be 
condemned  as  negligent  merely 
because  the  event  that  happened 
would  have  been  avoided  if  its 
judgment  had  been  different.    70. 

6.  There  are  cases  in  which  the 
court  may  instruct  the  jury  to 
find  negligence,  but  they  are 
such  that  both  the  facts  and  the 
ipfei*ence8  to  be  drawn  from 
them  are  indisputable,  so  that 
if  a  verdict  were  rendered 
against  them  it  must  be  set  aside 
as  contrary  to  the  whole  of  the 
evidence.  Brower  v.  Public  Ser- 
rice  Corporation,  11)3 

7.  The  plaintifif  was  a  passenger 
upon  a  street  car  operated  by 
the  defendant,  and  was  injured 
through  a  collision  between  the 
car  and  a  wagon  standing  on  the 
street.  The  evidence  showed 
that  the  car  had  stopped  to  let 
off  passengers,  and  while  it  was 
thus  standing,  an  unattendea 
horse  with  its  wagon  was  stand- 
ing alongside  of  the  front  part 
of  the  car.  SuflScient  simce  in- 
tervened between  the  side  of  the 
car  and  the  side  of  the  wagon  to 
permit  the  car  to  pass.  The  car 
had  started  slowly,  when  the 
driver  of  the  horse  approached 
and  started  the  horse  forward. 
By  reason  of  the  movement  of 
the  horse,  and  perhaps  by  reason 
of   snow   and   ice   in    the   street. 


Digitized  by  VjOOQIC 


45  Vr.] 


INDEX. 


887 


the  rear  end  of  the  wagon  slid 
into  the  car  and  broke  a  window 
and  injured  the  plaintiff.  Upon 
this  evidence  the  trial  judge  di- 
rected a  verdict  for  the  plaintiff. 
Held,  that  the  question  of  negli- 
gence of  the  defendant  was  for 
the  jury.  lb, 

8.  The  plaintiff  was  driving  on  a 
dark  night  in  a  milk  wagon  on  a 
highway  which  crossed  the  rail- 
road track  of  the  defendant  at  an 
acute  angle.  There  were  no 
lights,  and  he  was  unable  to  see 
the  crossing  until  he  reached  it. 
When  he  reached  the  crossing 
the  forward  wheel  of  his  wagon 
went  off  the  plank ing«  dropped 
between  the  rails  and  was 
caught.  After  endeavoring,  with- 
out success,  to  extricate  his 
horse,  he  undertook  to  unload 
the  wagon  so  as  to  enable  the 
horse  to  pull  it  out.  While  un- 
loading, he  saw  a  train  approach- 
ing, and  immediately  took  his 
lantern  and  ran  down  the  track 
and  swung  his  lantern  across  the 
track  for  the  purpose  of  warn 
ing  the  approaching  train.  Not 
withstanding  the  signal,  the 
train  struck  and  destroyed  plaint- 
iff's wagon.  The  evidence  left 
it  open  to  dispute  whether  the 
trainmen  stopped  the  train  with 
reasonable  promptness  after  be- 
ing warned.  Held,  that  the  ques- 
tions of  the  negligence  of  the 
defendant  and  of  the  contribu- 
tory negligence  of  the  plaintiff 
were  for  the  jury.  Hummer  v. 
Lehigh  Valley  Railroad  Co.,  190 


9.  Upon  a  motion  to  nonsuit  on  the 
ground  of  contributory  negli- 
gence, where  the  alleged  negli- 
gence must  be  deduced  from  facts 
and  circumstances  in  evidence, 
the  question  is  usually  one  for 
the  jury,  and  the  motion  will  be 
refused  unless  it  is  established 
by  the  evidence,  beyond  fair  de- 
bate, that  the  plaintiff  was  negli- 
gent and  that  the  negligence  di- 
rectly contributed  to  the  injury 
complained  of.     Turner  v.  Hall, 

214 


10.  The  plaintiff,  a  boy  about 
twelve  years  of  age,  was  playing 
in  the  roadway  of  a  street, 
throwing  a  ball  and  running  to 
catch  it.  The  defendant's  auto- 
mobile, driven  by  himself,  was 
coming  along  the  street  at  full 
speed,  in  the  middle  of  the  street, 
giving  no  warning  by  horn,  bell, 
whistle  or  other  sound,  and  when 
it  approached  the  i>oy,  "twitched" 
and  hit  him.  The  boy  was 
knocked  down  and  injured.  The 
defendant  moved  for  nonsuit  on 
the  ground  of  contributory  negli- 
gence, which  motion  was  denied. 
Held,  that  the  question  of  con- 
tributory negligence  was  prop- 
erly submitted  to  the  jury.        Ih. 

11.  A  person  who  leaves  upon  a 
public  highway  an  object  which 
frightens  a  horse  passing  by,  and 
so  causes  injury  to  the  driver 
thereof,  is  not  responsible  for 
such  injury  unless  the  object  is 
one  which  has  a  tendency  to  pro- 
duce fright  in  a  horse  which  ob- 
serves it ;  and,  therefore,  one 
seeking  to  recover  damages  re- 
sulting from  the  fright  of  a  horse 
under  such  conditions  must  not 
only  aver  in  his  declaration,  but 
must  prove  at  the  trial  that  the 
object  which  caused  the  fright  of 
his  horse  was  of  such  a  char- 
acter as  to  be  likely  to  produce 
that  result.  Butler  v.  Easton 
and  Amhoy  Railroad  Co.,       245 

12.  In  an  action  for  |)er8onal  in- 
juries, Avhere  the  facts  will  not 
support  a  finding  of  negligence 
on  the  part  of  the  defendant  or 
his  servants,  or  where  the  facts 
conclusively  show  contributory 
negligence  on  the  part  of  the 
plaintiff,  a  nonsuit  should  be 
directed.  Harbison  v.  (^amden 
and  Suburban  Railu:ay  Co.,     252 

13.  It  is  negligence  in  the  conduc- 
tor of  a  trolley  car,  which  has 
come  to  a  stop  at  a  street  corner 
for  the  purpose  of  taking  on 
passengers,  to  start  it  until  he 
has  exercised  due  care  to  ascer- 
tain    whether    all     the    persons 
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there  waiting  to  take  it  liave 
safely  boarded  the  car.  Speer  v. 
West  Jersey  and  Seashore  Rail- 
road Co.,  282 

14.  It  appeared  in  evidence  that  a 
passenger  boarded  an  open  car 
and  attempted  to  get  upon  the 
front  platform,  and  was  told  by 
the  conductor  to  get  off,  and 
turned  around  and  went  along 
the  runboard  of  the  car,  and  then 
the  car  gave  a  sudden  jerk  when 
they  put  on  full  force,  and  the 
l)a88enger  fell  to  the  ground  and 
was  injured.  Held,  in  the  ab- 
sence of  evidence  to  the  contrary, 
that  it  was  for  the  jury  to  say 

*  whether  the  defendant's  negli- 
gence was  established  by  this 
testimony.  Budner  v.  Puhlii 
Service  Corporation,  298 

15.  The  verdict  for  the  plaintiff  set 
aside,  it  appearing  by  the  clear 
preponderance  of  evidence  that 
the  accident  happened  in  an  en 
tirely  different  way,  and  that  the 
passenger's  own  negligence  con 
tributed  directly  to  the  happen 
ing  of  the  accident.  lb. 

16.  Plaintiff,  a  boy  of  seventeen, 
while  crossing  a  switch  track  in 
the  railroad  yard  of  the  defend- 
ant, was  struck  by  a  freight  car 
that  was  making  a  flying  drill 
from  a  switch  fifty  feet  away. 
Plaintiff  saw  the  engine  before 
it  reached  the  switch  and 
watched  it  until  the  switch  was 
passed,  and  then  inferred,  from 
the  fact  that  the  engine  was  on 
the  track  furthest  from  him,  that 
he  could  safely  cross  the  inter- 
vening tracks,  and  hence  made 
no  observation  to  ascertain  the 
safety  of  so  doing.  If  he  had 
looked  he  would  have  seen  the 
car  that  struck  him.  Held,  that 
the  plaintiff's  failure  to  make 
any  observation  as  to  the  safety 
of  the  track  he  was  about  to 
cross  was  negligence,  which  was 
not  cured  by  the  inference  he 
drew  from  seeing  the  engine  on 
another  track.  Cranhuck  v. 
Delaware.  Lackawanna  and 
Western  Railroad  Co.,  473 


17.  A  boy  of  seventeen,  who  appre- 
hends the  dangerous  character  of 
a  railroad  yard,  and  recognizes 
his  duty  to  safeguard  himself  in 
crossing  it,  will  be  held  to  have 
contributed  to  an  accident  due 
in  part  to  his  negligent  perform- 
ance of  the  duty  thus  recognized 
by  him.  lb. 

18.  How  a  prudent  man  would  act 
in  the  face  of  concurrent  and 
distracting  dangers  must,  in  the 
nature  of  things,  be  a  question 
of  fact  to  be  passed  upon  by  the 
jury,  and  not  a  question  of  law 
upon  which  the  court  may  order 
a  nonsuit  or  direct  a  verdict. 
Weston  V.  Pennsylvania  Rail- 
road Co.,  484 

19.  Defendants  having,  without 
right  or  license,  deposited  hot 
ashes  upon  vacant  land  adjoin- 
ing their  factory,  and  the  plaint- 
iff (a  boy)  having  sustained  per- 
sonal injuries  by  coming  into 
contact  with  the  ashes  while  en- 
gaged in  play  upon  them  or  near 
them — Held,  that  the  defendants 
were  not  liable  in  the  absence  of 
evidence  to  show  that  injurj'  to 
the  plaintiff,  or  to  a  class 
of  which  the  plaintiff  was 
one,  ought  reasonably  to  have 
been  anticipated  by  defendants. 
Meyer  v.  Benton,  533 

20.  An  owner  or  occupier  of  lands, 
who.  by  invitation,  express  or 
implied,  induces  persons  to  come 
upon  the  premises,  is  under  a 
duty  to  exercise  ordinary  care  to 
render  the  premises  reasonably 
safe  for  such  purposes.  Nolan 
V.  Bridgeton  and  Millville  Trac- 
tion Co,,  559 

21.  The  liability  of  the  owner  or 
occupier  of  premises  for  their 
condition  is  only  coextensive  with 
his  invitation.  lb. 

22.  A  person  entering  upon  premi- 
ses by  invitation,  express  or  im- 
plied, and  using  a  road  which 
for  many  years  had  been  used 
with  the  acquiescence  of  the 
owner,  is  not  precluded  from  re- 
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covering  damages  for  an  injury 
caused  by  a  danger  placed  by  the 
owner  in  the  road,  solely  on  the 
ground  that  the  owner  had  pro 
vided  another  way  that  was  safe 
and  might  have  been  used  by  the 
plaintiff.  In  such  a  case  it  is  a 
question  of  fact  whether  the  road 
taken  by  the  plaintiff  has,  by  its 
accustomed  use,  with  the  knowl- 
edge of  the  defendant,  become  a 
way  which,  by  its  use  and  ap- 
pearance, indicated  a  way  that 
persons  so  using  the  premises 
were  invited  to  use.  76. 

23.  If,  under  the  proof,  reasonable 
minds  may  differ  as  to  whether 
a  person  who  is  injured  upon  a 
crosswalk  while  in  the  act  of 
crossing  a  trolley  track  in  front 
of  an  approaching  car  is  guilty 
of  contributory  negligence,  the 
question  is  for  the  jury.  Bauer 
v.  North  Jersey  Street  Railway 
Co.,  624 

24.  A  jury  may  infer  negligence 
from  facts  and  circumstances 
which  reasonably  impute  it. 
Napurana  v.  Young,  627 

25.  If  the  proof  shows  that  a  child 
of  six  years  of  age  was  run  down 
at  a  crosswalk  by  the  driver  of  a 
team  of  horses  going  slow,  and 
who  had  full  opportunity  to  ob- 
serve* the  child,  and  nothing  else 
appears,  whether  or  not  there 
was  negligence  in  the  driver  is 
not  a  court  question,  but  is  for 
the  jury,  and  it  is  error  to  direct 
a  nonsuit.  lb. 

26.  When  one  who  has  alighted 
from  a  trolley  car,  in  which  he 
had  been  a  passenger,  passes  be- 
hind the  car,  and  proceeds  to 
cross  the  track  on  which  cars 
run  in  the  other  direction,  mak- 
ing no  observation  for  his  own 
safety  except  to  "look  up'*  when 
the  car  from  which  he  had 
alighted  prevented  his  view  of 
the  other  track,  and  without 
waiting  until  that  car  had  passed 
sufficiently  far  to  p»ermit  obser- 
vation, enters  on  that  track  and 


is  struck  by  a  car  thereon  before 
he  had  seen  it,  which  is  not* 
shown  to  have  been  running  at 
excessive  speed,  his  negligence 
contributing  to  the  injury  he  re- 
ceived is  so  disclosed  as  to  leave 
no  question  to  be  submitted  to 
the  jury.  Eagen  v.  Jersey  City, 
c6c.,  Railway  Co,,  699 

27.  Whether  the  dutj^  which  the 
trolley  company  owed  to  him  as 
a  passenger  just  discharged  from 
one  of  its  cars  exceeded  that 
which  it  owed  to  any  foot  pas- 
senger attempting  to  cross  its 
tracks  is  not  involved.  The  fact 
that  he  had  been  a  passenger 
does  not  relieve  him  from  the 
duty  on  his  part  to  take  reason- 
able care  for  his  own  safety.   76. 

See  Master  and  Servant. 


NEW  TRIAL. 

1.  A  justice  of  the  Supreme  Court 
may  grant  a  rule  to  show  cause 
why  a  verdict  rendered  in  an 
issue  out  of  this  court  tried  at 
the  Circuit  should  not  be  set 
aside,  after  the  six  days  allowed 
by  rule  34  of  this  court,  upon 
an  allegation  of  misconduct  on 
the  part  of  the  jury,  or  for  other 
causes  not  within  the  evident 
purpose  of  that  rule.  Rooney  v. 
King,  47 

2.  Where,  in  an  action  for  personal 
injuries,  the  amount  of  the  com- 
pensation asked  for,  and  awarded 
by  the  jury,  is  rested  upon  the 
claim  that  the  injuries  are  per- 
manent in  their  character,  the 
verdict  cannot  be  permitted  to 
stand  if  it  clearly  appear  that 
the  time  which  has  •elapsed  be- 
tween the  happening  of  the  acci- 
dent and  the  rendition  of  the 
verdict  is  so  short  as  to  make  it 
impossible  to  determine  with  rea- 
sonable certainty  whether  such 
injuries  are  of  a  permanent  or 
merely  of  a  temporary  nature. 
Stevens  v.  New  Jersey  and  Hud- 
son River  Railway,  ifc,  Co.,  237 
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8.  In  an  action  for  personal  in- 
•  juries,  a  verdict  for  the  plaintiff 
for  substantial  damages  will  not 
be  set  aside  as  inadequate  when 
it  appears  that  all  the  substan- 
tial elements  of  damas^e  were  in 
dispute  as  to  their  extent,  and  it 
appears  that  the  verdict  may  be 
the  result  of  the  application  of 
Rood  judgment  to  such  conditions 
as  might  be  fairly  found  from 
the  evidence.  '  KUlea  v.  Norfh 
Jersey  Street  Railway  Co.,      28<> 

4.  Where  application  is  made  for  a 
rule  to  show  cause  why  a  new 
trial  should  not  be  granted  by  a 
party  holding  bills  of  exceptions, 
the  mere  granting  of  the  rule 
operates  as  a  waiver  of  the  bill 
of  exceptions  except  on  points 
reserved  in  the  rule.  Haden  v. 
Bam  ford  IiroM„  44  Vroom  308, 
affirmed.  '  Hadvn  v.  Bam  ford 
Bros..  847 

NONSUIT. 

1.  A  motion  to  nonsuit  on  the  open 
ing  of  counsel  ought  not  to  be 
granted  unless,  upon  the  facts 
stated  as  to  be  proved  and  the 
reasonable  inferences  therefrom 
which  a  jury  might  draw,  a  ver- 
dict for  the  plaintiff  could  not 
be  supported.  Kelly  v.  Bergen 
County  Gas  f'o.,  (»04 

2.  If  counsel  in  his  opening  states 
a  fact  tending  to  show  negligence 
contributing  to  the  injury  in 
resi)ect  to  which  the  action  is 
brought,  a  nonsuit  on  that 
ground  ought  not  to  be  granted 
unless  contributory  negligence  is 
conclusively  shown  thereby.  If 
there  are  opened  other  facts 
bearing  on  that  subject,  from 
which  a  jury  might  reasonably 
infer  no  negligence,  a  nonsuit  is 
erroneous.  lb. 

See  Negligence,  9,  12,  25. 
Trial,  2,  4,  5. 


NOTICE. 

See  Beneficial  Associations.  2, 
Bills  and  Notes,  14. 
Corporations.   1. 
Depositions,  2. 


Insurance,  7. 

Landlord  and  Tenant,  3. 

Municipal  Corporations.  6. 

Sales,  3. 

Sheriff  and  Constables,  3, 

5. 
Taxation,  12. 

NIISAN(^E. 

1.  The  right  of  a  private  individual 
to  abate  a  nuisance  in  a  public 
highway  exists  only  when  such 
individual  is  specially,  and  in 
some  particular  way,  inconveni- 
enced by  it ;  and  even  then  he 
can  only  abate  it  so  far  as  it  is 
necessary  to  do  so  in  order  to 
exercise  his  right  of  passing 
along  the  highway,  Hitehner  v. 
Riehman.  234 

2.  The  power  conferred  by  the  legis- 
lature upon  borough  authorities 
to  provide  for  the  removal  of  en- 
croachments, encumbrances  and 
nuisances  in  the  public  streets? 
iPamph.  L.  1897,  p.  21^)  does 
not  authorize  the  summarj'  re- 
moval therefrom  of  growing 
trees.  /6. 

3.  The  lessor  of  lands  is  liable  for  a 
nuisance  created  by  the  lessee 
where  the  premises  are  demised 
for  the  purpose  of  creating  the 
nuisance ;  where  the  nuisance  is 
the  necessary,  contemplated  or 
probable  result  of  the  use  of  the 
premises  for  the  purposes  for 
which  they  are  leased,  or  where 
the  nuisance  is  created  by  the 
lessee  with  the  license  or  con- 
sent of  the  lessor.  Freeholders 
of  Hudson  V.  Woodeliff  Land 
Co.,  3r»5 

4.  A  landowner  who  permits  an- 
other to  create  a  nuisance  upon 
the  land  is  liable  to  one  who  is 
injured  thereby.  lb. 

OFFICERS. 

l.Pamph.  L.  1888,  p.  461,  «  1 
(Gen.  Stat.,  p.  423,  §  87)  pro- 
vides that  the  solicitor  of  the 
boards  of  chosen  freeholders  in 
counties  of  the  second  class  shall 
hold  office  for  the  term  of  two 
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years.  Pamph,  L.  1905,  p.  14, 
declares  that  in  all  towns,  town- 
ships, boroughs  and  other  munici- 
palities all  officers  required  to  be 
elected  therein  at  any  municipal 
or  charter  election  shall  be  voted 
for  on  the  first  Tuesday  after 
the  first  Monday  of  November, 
Section  2  declares  that  the  term 
of  office  of  every  such  elective 
officer  theretofore  elected  in  any 
town,  township.  &c.,  and  holding 
office  at  the  passage  of  the  act 
shall  be  extended  until  the  1st  of 
January  next  succeeding  the  date 
at  which  his  term  of  office  would 
otherwise  expire.  Section  3  de- 
clares that  every  officer  there- 
tofore appointed  or  chosen  by  the 
township  committee,  mayor  or 
other  governing  body  of  any 
town,  township,  borough  or  other 
municipality,  and  holding  office 
at  the  time  of  the  pasage  of  the 
act,  shall  continue  in  office  until 
the  1st  of  January  succeeding  the 
day  on  which  his  term  of  office 
would  otherwise  expire,  and  sec- 
tion 4  provides  that  the  terms  of 
office  of  all  officers  thereafter 
elected  in  any  town,  township, 
&c.,  shall  commence  on  the  1st 
day  of  January  next  succeeding 
his  election,  &c.  Held,  that  even 
if  this  act  were  applicable  to  the 
office  of  solicitor  of  the  board 
of  chosen  freeholders,  it  would 
not  operate  to  cut  short  the  term 
of  office  of  a  solicitor  selected 
after  the  act  was  passed  and  be- 
fore the  1st  of  the  ensuing  Janu- 
ary.     Wright  v.   Campbell,       82 

2.  The  words  "officers  chosen  by 
the  governing  body  of  any  town, 
township,  borough  or  other  mu- 
nicipality'* do  not,  however,  ap- 
ply to  solicitors  of  boards  of 
chosen  freeholders.  Ih. 

3.  Members  of  a  board  of  excise 
commissioners  who  are  ap- 
pointed by  an  unconstitutional 
method  do  not  become  de  faeto 
officers  by  assuming  to  act  as 
such  when  it  appears  that  there 
was  a  de  jure  board,  which,  dur- 
ing the  same  time,  were  holding; 


official  meetings  and  claiming  to 


be  the  only  legal  board.     Dien- 
stag  V.  Fagan,  418 

4.  An  officer  appointed,  under  au- 
thority of  a  statute,  to  fill  an 
office  created  by  that  statute  is 
at  least  a  de  faeto  officer,  and 
acts  done  by  him  antecedent  to  a 
judicial  declaration  that  the 
statute  is  unconstitutional  are 
valid,  so  far  as  they  involve  the 
interests  of  the  public  and  of 
third  persons.    Lang  v.  Bayonne, 

4r).'> 

5.  The  act  of  February  15th,  1905, 
entitled  "An  act  relative  to  the 
time  of  election  and  appointment 
and  terms  of  office  of  officers 
elected  or  appointed  in  towns, 
townships,  boroughs  and  other 
municipalities  in  this  state,"  has 
no  application  to  the  terms  of 
county  officers,  except  those  who 
are  elected  by  the  various  mu- 
nicipalities specified  in  the 
statute  to  represent  them  in  the 
county  government.  Wright  v. 
Campbell,  609 

6.  The  act  referred  to  neither 
abolished  the  annual  meeting  of 
the  boards  of  chosen  freeholders 
of  the  several  counties  of  the 
state  for  the  year  1905.  nor 
changed  .the  time  for  the  holding 
of  such  meeting.  Ih. 

See  Municipal  Corporations,  18, 
19. 


OPERATIVES. 

The  provisions  of  section  3  of  **A 
general  act  relating  to  factories 
and  workshops,  and  the  safety, 
health  and  hours  of  operatives" 
(f/e«.  Stat.,  p.  2345,  §  29)  do 
not  apply  to  shafting  used  in 
gathering  natural  ice.  Griffith 
V.  Mountain  Ice  Co.,  272 


ORDINANCE. 
See  Municipal  Corporations. 
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PARLIAMENTARY  LAW. 

1.  The  right  of  a  deliberative  body 
to  reconsider  its  action  in  a  mat- 
ter of  a  judicial  or  quasi  judicial 
character  ceases  when  a  final 
determination  has  been  reached. 
Giilnac  V.  Freeholders  of  Bergen^ 

543 

2.  The  determination  reached  by  a 
deliberative  body  in  a  matter  of 
a  judicial  or  quasi  judicial  char- 
acter is  final  as  soon  at  least  as 
the  existence  of  the  body  ends. 

Ih. 

PAYMENT. 

One  paying  money  by  mistake  to  a 
person  whom  he  believes  to  be 
his  lessor,  but  who  had  in  fact 
assigned  his  right  to  collect  the 
rent  under  the  lease  to  another, 
may  recover  back  the  money  so 
paid,  if  subsequently  required  to 
pay  the  same  to  the  assignee  of 
the  lessor.    Eagan  v.  Ahhettj   49 

iSee  Interest. 


PEDIGREE. 
See  PooB. 

PLEADING. 

1.  A  declaration  charged  that  it 
was  the  duty  of  a  city  and  its 
contractor  in  digging  up  the 
streets  of  such  city  for  the  pur- 
pose of  installing  a  sewerage  sys- 
tem, to  furnish  support  to  gas 
pipes  which  the  plaintiff  had  laid 
in  such  streets  "under  competent 
and  legal  authority."  Held, 
upon  demurrer,  that  this  conclu- 
sion of  the  pleader,  as  to  the 
character  and  sufficiency  of  its 
authority  to  occupy  the  highway, 
being  based  upon  undisclos^ 
facts,  did  not  sustain  its  allega- 
tion of  the  resulting  duty  owed 
to  it  by  the  city  for  the  negligent 
performance  of  which  the  decla- 
ration sought  to  hold  the  defend- 


anto  liable.    MUlvUle  Oa$  Co.  v. 
Stoeeien,  24 

2.  Plaintiff's  declaration  was  that, 
having  been  committed  to  the 
common  jail  as  a  witness  in  a 
criminal  case,  he  was  not  fur- 
nished by  the  defendant,  who 
was  the  sheriff  having  custody  of 
the  said  jail,  with  the  separate 
accommodation  prescribed  by  sec- 
tion 30  of  the  Criminal  Pro- 
cedure act.  The  defendant 
pleaded  that  the  board  of  chosen 
freeholders  had  not  made  provi- 
sion for  such  separate  accom- 
modation. Heldy  upon  demurrer 
to  this  plea,  that  the  declaration 
was  bad  for  failure  to  charge 
the  affirmative  of  the  allegation 
that  was  negatived  by  the  plea. 
Watkins  v.  Kirby,  34 

3.  A  declaration,  which  avers  that 
an  insolvent  corporation  of  an- 
other state  was  duly  incorpo- 
rated, is  not  demurrable  because 
it  fails  to  aver  specifically  com- 
pliance with  the  statutory  pro- 
visions of  that  state.  Sioing  v. 
Consolidated  Fruit  Jar  Co,,  145 

.  In  a  declaration  which  avers 
that  the  court  of  the  domicile  of 
a  foreign  mutual  insurance  com- 
pany authorized  the  receiver  to 
sue  for  assessments  and  fixed 
the  percentage  of  assessment,  the 
actual  amount  being  fixed  by  the 
receiver,  it  is  not  necessary  to 
aver  that  the  amount  of  the  as- 
sessment was  determined  by  the 
directors  of  the  company.  Meley 
V.  Whitaker,  32  Vroom  602,  fol- 
lowed, lb. 

5.  A  plea  which  sets  up  a  private 
easement  as  a  defence  against 
an  eviction  under  the  title  of  the 
public  is  bad.  DeLong  v.  Spring 
Lake  Co.,  250 

.  A  declaration  in  which  a  count 
in  contract  against  one  defend- 
ant is  joined  with  counts  in  tort 
against  other  defendants  is  bad 
on  demurrer.  Gallngher  v.  Sis- 
ters of  the  Poor,  268 

See  Pbactice. 
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PLEDGES. 
See  Bills  and  Notes,  4,  5. 


POOR. 

1.  The  facts  necessary  to  support 
an  order  of  removal  made  under 
the  Poor  act  (Gen,  Stat,,  p.  2513, 
§  46),  so  far  as  they  do  not  in- 
volve a  case  of  pedigree,  must 
be  proved  as  other  facts  gen 
erally  are  proved,  according  to 
the  ordinary  course  of  the  com- 
mon law.  Bernards  v.  Bedmin- 
iter,  92 

2.  Where  a  case  of  pedigree  arises 
in  the  proof  of  facts  in  support 
of  such  an  order,  resort  may  be 
had  to  proofs  of  declarations  of 
I>ersons  then  deceased  who  were 
at  the  time  related  by  blood  or 
marriage  to  the  person  whose 
pedigree  is  in  question.  The  affi 
davit  of  a  stranger,  based  only 
upon  information  and  belief,  is 
inadmissible  for  such  a  purpose. 

Ih, 

PRACTICE. 

1.  This  court  may,  of  its  own  mo- 
tion, strike  out  improper  plead- 
ings. Mt,  Pleasant  Cemetery  Co. 
V.  Erie  Railroad  Co.,  100 

2.  A  judge  of  the  Circuit  Court, 
specially  appointed,  may  not  sign 
an  order  for  judgment  in  the  Su- 
preme Court  under  section  210 
of  the  Practice  act.  A  justice  of 
the  Supreme  Court  only  may 
make  such  an  order.  Mc- 
Connell  v.  Alpha  Portland  Ce- 
ment Co.,  727 

3.  Where  an  exception  to  an  order 
striking  out  a  pleading  as  irregu- 
lar is  entered  upon  the  record,  in 
accordance  with  section  110  of 
the  Practice  act  (Pamph.  L. 
1903,  p,  569),  and  the  defeated 
pai'ty  files  a  new  pleading,  he 
thereby  waives  the  error.  King, 
Trustee,  v.  Morris,  810 


PRINCIPAL  AND  AGENT. 

1.  A  principal  is  bound  by  the  ad- 
missions of  an  agent  only  when 
such  admissions  are  within  the 
scope  of  the  agent*s  employment 
or  are  otherwise  authorized  by 
the  principal.  Hill  v.  Adams 
Empress  Co.,  338 

2.  (a  and  h)  The  continued  posses- 
sion of  securities  by  an  agent 
who  was  empowered  to  make  an 
investment  is  not,  when  such 
possession  is  plainly '  consistent 
with  the  original  authority,  to 
be  deemed  evidence  of  a  further 
authority  to  receive  payments  of 
principal  and  interest  on  account 
of  such  investment. 

(c)  When  the  facts  are  undis- 
puted, the  question  whether  the 
agent  has  the  requisite  authority 
to  bind  the  principal  in  the  re- 
ceiving of  moneys  or  the  endors- 
ing of  checks  is  one  for  the  court 
to  determine. 

((f)  The  ratification  of  acts  will 
not  be  inferred  until  it  be  shown 
that  the  principal  has  full  knowl- 
edge of  the  breach  of  duty  on  the 
part  of  his  representative  and 
then  continues  to  be  inactive. 
Belcher  v.  Manchester  Buildinp 
and  Loan  Association,  833 

3.  When  the  facts  are  not  in  dis- 
pute, the  question  as  to  the  au- 
thority of  an  alleged  agent  to 
act  for  the  principal  is  one  for 
the  court  to  determine.  Ryle  v. 
Manchester  Building  and  Loan 
Association,  840 

4.  The  declarations  of  the  alleged 
agent,  although  accompanying 
his  acts,  are  not  competent  to 
establish  either  the  fact  or  the 
extent  of  his  agency.  /&. 

5.  The  direction  of  a  verdict  for 
the  plaintiff  approved.  76. 

See  Corporations,  2. 


PRINCIPAL  AND  SURETY. 

A  bond  was  given  with  condition 
that  a  contractor  should  execute 
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a  certain  public  work  for  a  cer- 
tain price,  to  be  paid  eighty  per 
cent,  of  tiie  amount  for  the  work 
done,  a8  certified  to  by  an  en- 
gineer, at  different  periods  as  the 
work  progressed,  and  the  re- 
mainder of  the  price  in  thirty 
days  after  the  completion  of  the 
work.  The  contractor's  agree- 
ment with  the  town  provided 
that  upon  notice  for  certain  | 
causes  the  contractor  should  dis- 
continue the  work  and  the  towni 
should  finish  it,  the  exi»ense8  to' 
be  paid  out  of  the  moneys  due  or 
to  become  due  to  the  contractor. 
After  the  contractor,  upon 
notice,  had  discontinued  the 
work,  the  town,  having  already 
paid  him  eighty  per  cent,  of  the 
amount  of  certified  work  done, 
paid  him  $770  in  addition.  The 
bond  of  the  sureties  contained 
the  clause  that  it  should  not  be 
rendered  void  by  reason  of  any 
payment  made  to  the  contractor 
in  advance  or  contrary  to  the 
terms  of  the  contract,  or  by  rea- 
son of  any  other  thing  that  may 
be  done  by  the  parties  in  connec- 
tion with  the  fulfillment  of  the 
contract.  Held,  that  this  clause 
preserved  the  validity  of  the 
bond,  conceding  the  payment  was 
made  in  contravention  of  the 
terms  of  the  contract.  //cW, 
that  the  effect  of  the  clause  in 
the  bond  was  not  to  enlarge  the 
liability  of  the  sureties  because 
of  the  deviation  from  the  terms 
of  the  contract,  but  that  the  lia- 
bility of  the  sureties  stood  as  if 
the  money  had  not  been  paid, 
and  they  were  entitled  to  have 
the  whole  twenty  per  cent,  re- 
served by  the  terms  of  the  con- 
tract applied  in  part  liquidation 
of  the  cost  of  completing  the 
work.    Quttcnhcrg  v.  VaHHvl,    ;'»5I^ 


riiOPKRTY. 

1.  The  title  to  tangible  i)ersonal 
l)ropert>-  belonging  to  an  Iowa 
corporation,  but  actually  stored 
in  New  Jersey  and  not  merely  in 
irauftitn,  is  to  be  determined  by 
the   law   of   New   Jersey,   as   be- 


tween residents  of  Iowa  and  resi- 
dents of  states  other  than  Iowa. 
tichmidt  v.  Perkins,  785 

2.  A  sale  of  tangible  personal  prop- 
erty actually  stored  in  New  Jer- 
sey by  an  insolvent  Iowa  cor- 
poration to  four  creditors,  one  of 
whom  is  a  director,  in  satisfac- 
tion of  an  antecedent  debt,  is  in- 
valid as  against  attaching  credit- 
ors resident  in  states  other  than 
Iowa,  where  all  the  vendees  have 
knowledge  of  the  facts.  76. 


QT  O  WARRANTO. 

1.  An  information  in  the  nature  of 
quo  warranto  which  does  not  at- 
tack the  existence  of  the  office, 
but  only  the  right  of  the  defend- 
ant to  hold  the  same,  may,  under 
the  statute,  be  filed  by  a  private 
relator.  Hann  v.  Bedell,  38 
Vroom  148,  approved.  Bumsted 
V.  Henry,  7SK) 

2.  The  fact  that  the  relator's  term 
of  office  expired  i^ending  the  ap- 
peal does  not  deprive  him  of  the 
right  to  have  the  judgment 
affirmed.  76. 

RAILROADS. 

1.  The  duty  of  a  railroad  company 
with  reference  to  its  stations  and 
platforms  is  less,  onerous  and  ex- 
acting than  its  duty  with  refer- 
ence to  its  roadbed  and  rolling 
stock.  Fiteh  v.  Central  Railroad 
Co.,  135 

2.  A  railroad  company  is  not  negli- 
gent merely  because  there  is 
ice  upon  a  station  platform. 
Whether  it  is  negligent  dei>ends 
on  whether  it  allows  an  un- 
reasonable time  to  elapse  before 
cleaning  the  platform.  76. 

8.  The  fact  that  a  person  takes 
passage  upon  a  railroad  train 
which  is  not  scheduled  to  stop  at 
a  station  to  which  he  desires  to 
be  carried,  and  that  he  does  so 
because  he  is  informed  by  the 
agent   from   whom   he   purchases 
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his  ticket  that  the  train  will  stop 
at  such  station,  imposes  no  obli- 
gation upon  the  company  to  stop 
the  train  at  that  station  for  the 
purpose  of  letting  him  off.  Run- 
yan  v.  Pennsylvania  Railroad 
Co..  225 

4.  When  a  passenger  who  is  riding 
upon  a  train  under  such  circum- 
stances, is  informed  by  the  con 
ductor  that  the  train  will  not 
stop  at  the  station  for  which  he 
holds  a  ticket,  it  is  his  duty 
either  to  tender  such  fare  as  will 
entitle  him  to  ride  to  some  stop- 
ping point  beyond  his  station,  or 
else,  when  requested  to  do  so  by 
the  conductor,  change  trains  at 
a  stopping  point  short  of  his 
.destination.  76, 

5.  As  against  positive  affirmative 
evidence,  by  credible  witnesses, 
of  the  giving  of  warning  of  the 
approach  of  a  railroad  train  to  a 
highway  crossing,  by  the  ringing 
of  a  bell  or  the  blowing  of  a 
whistle,  there  must  be  something 
more  than  the  testimony  of  wit- 
nesses, who.  by  reason  of  their 
surroundings,  would  be  unlikely 
to  notice  the  giving  of  such 
warning,  that  they  neither  heard 
a  bell  rung  nor  a  whistle  blown, 
in  order  to  justify  the  submis- 
sion to  the  jury  of  the  question 
whether  or  not  such  warning 
was  given.  I/olmvs  v.  Pennsyl- 
vania Railroad  (*o„  460 

6.  In  an  action  against  a  railroad 
<"ompany  fpr  injuries  caused  by 
defendant's  failure  to  keep  a 
highway  crossing  over  its  tracks 
in  proper  repair — Held,  that  the; 
proofs  failed  to  show  any  default 
on  the  part  of  the  defendant  in 
the  proi>er  maintenance  of  such 
crossing.  Piver  v.  Pennsylvania 
Railroad  Co,,  619 

See  Negligence. 

Taxation.    1,   2,    14, 
15,  19-27. 

REGISTRY  LIST. 
Sec  Elections,  7. 


REPLEVIN. 

1.  A  plaintiff  who  recovers  a  judg- 
ment for  possession  of  the  goods 
in  an  action  of  replevin  in  the 
District  Court  is  entitled  to 
costs.  Constanzo  v.  Central 
Railroad  Co.,  79 


2.  The  action  of  replevin  is  not 
only  an  action  to  recover  the 
specific  property,  but  also  to  re- 
cover damages  for  the  detention, 
and  the  plaintiff  is  entitled  to 
recover  damages  for  detention, 
although  the  plaintiff,  pursuant 
to  the  statute,  has  not  required 
the  immediate  delivery  of  the 
property.     Pedriek  v.  Kuemmell, 

379 

.  After  an  action  of  replevin  had 
been  begun  under  section  143  of 
the  District  Court  act,  and  the 
plaintiff  had  not  required  the 
immediate  delivery  of  the  prop- 
erty, the  sheriff  levied  on  the 
goods  in  the  possession  of  the 
defendant  by  virtue  of  an  execu- 
tion against  the  plaintiff.  Held, 
that  it  was  error  in  the  trial 
court  to  order  a  nonsuit.  lb. 

.  In  an  action  of  replevin  there 
was  a  plea  denying  property  in 
plaintiff.  Plaintiff's  proofs  were 
plenary  that  the  goods  replevie<l 
were  her  property.  On  the  part 
of  defendant,  evidence  of  lan- 
guage and  acts  of  plaintiff's  hus- 
band was  admitted,  and  they 
were  claimed  to  show  that  the 
goods  were  his  property.  It  hav- 
ing appeared,  without  contradic- 
tion, that  plaintiff  had  appointed 
her  husband  her  agent  to  sell  or 
procure  the  sale  of  the  goods  in 
question — Held,  that,  the  evi- 
dence that  the  husband  by  words 
or  acts  had  disclaimed  the  own- 
ership of  his  principal,  or  had 
asserted  his  own  ownei*ship,  did 
not  present  a  question  for  the 
jury,  and  that  upon  the  whole 
evidence  a  verdict  should  have 
been  directed  for  the  plaintiff. 
Gunn  V.  Mumford,  6()1 
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SALES. 

1.  At  common  law  on  a  sale  of 
food  articles  to  a  dealer  in  pro- 
visions there  was  no  implied 
warranty  of  wbolesomeness.  As- 
suming that  a  different  rule 
exists  in  the  case  of  a  sale  by 
such  dealer  to  a  consumer,  the 
latter,  in  the  absence  of  a  stat- 
ute, cannot  hold  the  original 
vendor  to  a  higher  degree  of  duty 
than  that  cast  upon  him  by  the 
common  law  with  respect  to  his 
own  vendee.  Tomlinson  v.  Ar- 
mour d  Co,,  274 

2.  To  select  out  of  an  entire  class 
of  transactions,  covered  by  a 
well-established  rule  of  the  com- 
mon law,  a  single  member  for 
the  imposition  of  a  different  rule, 
based  upon  considerations  of 
public  welfare,  is  essentially  a 
legislative  function.  lb. 

3.  A  declaration  alleged  that  the 
defendant  had  packed  diseased 
ham  in  a  can  and  had  sold  it  to 
a  retail  dealer,  of  whom  it  was 
bought  by  the  plaintiff,  who, 
from  eating  a  piece  of  such  ham, 
became  sick.  Held,  that  these 
facts  did  not  state  a  cause  of 
action  by  the  plaintiff  against 
the  original  vendor.  Ih. 

4.  Where  the  contract  for  the  sale 
of  a  machine  on  trial  contains  a 
guaranty  of  the  capacity  of  the 
machine,  and  provides  that  if 
after  thirty  days'  trial  the  ma 
chine  does  not  prove  satisfactory 
the  defendant  will  load  it  on  cars 
at  its  works  immediately  after 
the  expiration  of  the  thirty  days* 
trial,  if  upon  trial  the  machine 
proves  unsatisfactory  because  of 
its  failure  to  do  the  amount  of 
work  guaranteed,  the  defendant 
must  comply  with  this  provision 
of  the  contract  in  order  to  escape 
liability  to  pay  for  the  machine. 
He  cannot  retain  the  machine 
and  by  giving  notice  to  the 
plaintiff  of  its  failure  to  fulfill 
the  guaranty  rescind  the  contract 
and  escape  liability   to  pay  the 


price   agreed   upon.      Sturtevant 
Mill  Co.  V.  Kingsland  Brick  Co., 

4d2 

5.  The  guaranty  contained  in  the 
contract  will  not  afford  the  de- 
fendant a  ground  to  recoup 
against  the  agreed-upon  price  of 
the  machine  the  expense  to 
which  he  has  been  put  in  making 
the  test  provided  for  in  the  con- 
tract in  the  absence  from  the 
contract  of  any  provision  that 
the  seller  should  pay  the  ex- 
penses of  such  test.  Ih. 

See  CJoNTRACTS,  3. 


SCHOOLS  AND   SCHOOL  DIS- 
TRICTS. 

1.  The  failure  of  a  board  of  educa- 
tion to  provide  for  the  transpor- 
tation of  children  living  remote 
from  the  school  house,  pursuant 
to  section  111  of  the  School  law 
(Pamph.  L.  1902,  p.  108),  is  not 
a  failure  "to  provide  suitable 
school  facilities  and  accommoda- 
tions" within  the  meaning  of  sec- 
tion 120  of  the  same  act.  Id.,  p. 
69.  Board  of  Education  v.  At- 
wood,  638 

2.  The  latter  section  being  highly 
I>enal  in  its  consequences,  its 
language  must  be  construed  with 
reasonable  strictness.  Ih. 


SEDUCTION. 

.  It  is  not  necessary,  in  order  to 
constitute  the  offence  created  by 
section  50  of  the  Crimes  act 
(which  provides  that  any  single 
man  over  the  age  of  eighteen 
years  who,  under  promise  of  mar- 
riage, shall  have  sexual  inter- 
course with  any  single  female  of 
good  repute  for  chastity,  under 
the  age  of  twenty-one  years,  she 
thereby  becoming  pregnant,  shall 
be  guilty  of  a  high  misde- 
meanor), that  the  intercourse 
shall  take  place  at  the  time  when 
the  promise  is  made  or  immedi- 
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ately  following  it.    State  v.  8lat- 
tery,  241 

2.  It  is  not  competent  for  a  person 
indicted  under  the  above  statu 
tory  provision  to  prove  at  the 
trial  of  the  Indictment  that  the 
prosecuting  witness  had  other 
men  than  himself  call  to  see  her 
prior  to  the  time  of  her  seduc- 
tion by  him,  and  that  they  re- 
mained with  her  all  night.       lb. 

8.  Where  the  question  for  determi- 
nation is  whether,  at  a  given 
time,  a  man  was  married  or 
single,  proof  that  he  was  single 
a  few  months  prior  to  that  time, 
is  sufficient  to  support  the  con- 
clusion that  he  remained  in  that 
state  up  to  that  time,  in  the  ah 
sence  of  proof   to   the  contrary. 

Ih, 

SET-OFF   AND   COUNTER- 
CLAIM. 

1.  A  claim  for  damages  for  failure 
to  deliver  goods  in  pursuance  of 
an  executory  contract  of  sale  is 
a  claim  for  unliquidated  damages, 
and  not  the  subject  of  set-off. 
Godkin  v.  Bailey^  655 

2.  In  an  action  brought  to  recover 
the  proceeds  of  the  sale  of  plaint- 
iff's interest  in  certain  real  es- 
state,  the  declaration  was  upon 
the  common  counts,  and  the  plea 
interposed  was  the  general  issue 
only.  Held,  that  under  this  plea 
the  defendant  cannot  set  off  a 
counterclaim  arising  out  of  an 
independent  transaction.  Saw- 
yer V.  Van  Deren,  673 


SHERIFFS  AND  CONSTA- 
BLES. 

1.  Where  personal  property  of  a 
defendant  in  execution  which  has 
been  levied  on  by  a  sheriff  is 
claimed  by  a  third  party,  the 
officer  is  not  bound  to  proceed 
with  the  writ  unless  the  plaint- 
iff shall  furnish  him  with  ample 
indemnity.  Howard  Middleton 
Co.  V.  Souder,  87 

Vol.  xlv.  57 


.  Mere  proof  of  a  levy  and  sale  by 
an  officer,  under  legal  process,  of 
the  mortgagor's  right,  title  and 
interest  in  goods  mortgaged  in 
the  hands  of  the  mortgagor,  with 
proof  that  i>ossession  of  the 
goods  sold  was  not  given  by  the 
officer  to  any  person,  but  that 
they  remained  in  the  place  where 
they  were  levied  upon,  does  not 
establish  a  tort  for  which  the 
mortgagee  may  recover.  Ay  res 
V.  Tinsman,  295 

.  In  an  action  for  tort  against  a 
constable  for  removing  and 
carrying  away  certain  lumber 
sold  by  him  at  constable's  sale, 
under  execution  issued  out  of  a 
justice's  court,  as  the  property  of 
the  defendants  in  execution,  it 
appearing  that  the  plaintiff  had 
delivered  to  the  constable  before 
the  day  of  sale  a  written  notice 
claiming  the  property  to  be  hers 
and  not  the  property  of  the  de- 
fendants in  execution,  the  con- 
stable adjourned  the  sale  for  ten 
days;  that  plaintiff  had  failed 
to  apply  to  have  her  right  tried 
pursuant  to  section  62  of  the 
Small  Cause  Courts  act  (Pamph. 
L,  1903,  p.  251),  and  that  there- 
upon the  constable  made  sale  of 
the  property  pursuant  to  the  ad- 
journment. It  was  hcld^  follow- 
ing Van  Marter  v.  Lucas,  35 
Vroom  182,  that  the  plaintiff  had 
no  right  of  action  against  the 
constable,  and  the  judgment  be- 
low in  favor  of  the  defendants 
was  affirmed.  Masters  v.  Cham- 
pion, 323 

.  Held,  also,  that  the  fact  that  the 
goods  levied  on  were  in  iwsses- 
sion  of  the  plaintiff,  and  that  the 
constable  had  not  taken  manual 
possession  thereof  at  the  time  of 
the  levy,  did  not  take  the  case 
out  of  the  rule  laid  down  in  Van 
Marter  v,  Lucas.  lb. 

•.  Held,  also,  that  the  fact  that  the 
notice  in  writing  was  delivered 
to  the  constable  by  the  plaintiff 
on  Sunday  did  not  relieve  the 
plaintiff  from  the  effect  of  the 
rule   therein   laid  down,   it   also 
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appearing  that  the  notice  was 
prepared  and  signed  on  Saturday, 
and  was  not  acted  upon  by  the 
constable  until  the  Monday  fol- 
lowing. 76. 

STATUTES. 

1.  The  statute  being  in  derogation 
of  the  common  law  rule,  its 
scope  should  not  be  extended  be- 
yond the  plain  meaning  of  the 
words.     Booraem  v.  Morris,     95 

2.  The  certificate  of  the  secretary 
of  state,  under  his  oflScial  seal, 
that  a  bill  on  file  in  his  oflSce 
has  been  passed  by  the  legisla- 
ture and  approved  by  the  gover- 
nor, is  in  all  suits  inter  partes 
conclusive  evidence  that  such  bill 
has  become  a  law,  so .  that  no 
proof  can  collaterally  establish' 
the  contrary.  Bloomfield  v.  I 
Freeholders  of  Middlesex,       261 

3.  A  prosecutor  in  certiorari,  under 
a  rule  obtained  for  that  purpose, 
took  proofs  tending  to  show  that 
a  law  thus  filed,  attested  and 
certified    was    approved    by    the 

.  governor  sixty  days  after  the 
legislature  had  finally  adjourned, 
the  purpose  of  such  proof  being 
that  this  court  should  adjudge 
such  law  to  be  null  if  satisfied 
that  the  mandate  of  article  5, 
section  7,  of  the  constitution, 
touching  the  executive  approval! 
of  bills,  had  not  been  observed, 
respecting  its  approval.  Held,\ 
that  for  the  purpose  proposed; 
the  evidence  so  taken  was  incom-' 
petent.  /&., 

4.  The  doctrine  of  Panghom  v.j 
Young,  3  Vroom  29,  applied.    76. 

5.  Quwre.  Whether  the  doctrine  of' 
that  case,  which  was  one  of  col- 
lateral attack,  is  applicable  to  I 
the  direct  method  of  attacking  I 
enrolled  laws  provided  by  Gen. 
Stat,,  p.  3192.  76.. 

6.  The  act  of  June  12th,  1906' 
{Pamph,  L.,  p.  685),  validating 
certain  corporate  acts  of  boards, 
of  chosen  freeholders,  is  a  gen-] 


eral  law,  embracing  a  sirigle  ob- 
ject that  is  expressed  in  its  title, 
and  does  not  deprive  any  party 
of  any  remedy  for  enforcing  a 
contract.  76. 

7.  The  act  of  March  7th,  1895 
(Pamph.  L.,  p.  194;  Oen  8tat., 
p.  2496),  by  reason  of  its  provi- 
sion conferring  jurisdiction  over 
violations  of  city  ordinances  con- 
tained in  sections  3  and  10,  and 
the  provision  as  to  the  form  of 
conviction  contained  in  section  7, 
is  not  in  contravention  of  the 
constitutional  prohibition  that 
"every  law  shall  embrace  but 
one  object,  and  that  shall  be  ex- 
pressed in  the  title."  Sharp  v. 
Sweeney,  428 

8.  Whether  an  act  merely  changing 
the  method  of  appointment  of 
municipal  ofllcers  is  special  be- 
cause not  applicable  to  munici- 
palities where  the  oflScers  are 
elective,  in  case  it  applies  to  all 
cases  where  the  ofl5cers  are  ap- 
pointive, quare.  Bumsted  v. 
Henry,  790 

9.  The  fact  that  municipal  oflScers 
are  now  appointive  has  no  rea- 
sonable relation  to  the  method  of 
appointment,  and  legislation 
changing  the  method  of  appoint- 
ment which  applies  only  to  mu- 
nicipalities where  the  excise  com- 
missioners are  appointive  at  the 
time  of  the  passage  of  the  act  is 
special  and  unconstitutional.   76. 

10.  Section  5  of  the  act  of  1906 
(Pamph,  L.,  pp.  199,  205)  is  un- 
constitutional. 76. 

See  Constitutional  Law. 


STATUTES  OF   NEW  JERSEY 
(PUBLIC). 

Appropriation. 

Pamph,  L,  1895,  p.  788,       521 

Associations. 

Pamph.  L.  1898,  p.  422,       434 
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Automobile  Act 

Pamph.  L.  1903,  p.  80,         651 

Banks. 

Pamph.  L.  1899,  p.  431,       441 

Boroughs. 

Pamph.  L.  1897,  p.  285,       23^ 

Pamph.  L.  1897.  p.  291.       326 

Pamph.  L.  1897,  p.  296,  § 

28,  236 

-Bridges. 

Pamph.  L.  1906,  p.  685,       262 

Building  Associations. 

Oen.  Stat.,  p.  331,  837 

Certiorari. 

Pamph.  L.  1903.  p.  344,       331 
Pamph.  L.  1903,  p.  346,  § 
10,  115 


Chosen  Freeholders. 
Pamph.  L.  1871,  p. 
Gen.  Stat.,  p.  410, 
Gen.  Stat.,  p.  410, 
Gen.  Stat.,  p.  410, 
Gen.  Stat.,  p.  412, 
Gen.  Stat.,  p.  423, 
Oen.  Stat.,  p.  437, 
Pamph.  L.  1887,  p. 
Pamph.  L.   1891, 

§    1, 
Pamph.  L.  1893,  p. 
PowpA.   L.   1895, 

§  5, 
Pamph.  L.  1896,  p. 


1526, 


85 
85 
614 
612 
84 
82 
84 
232 


§  4, 
§6, 
§  19. 
§  87, 
§  164, 

140, 
p.   121, 

232 

101.       232 
p.  210, 

233 

59,  83 


Cities. 

Gen.  Stat. 

Pamph.  L. 

Pamph.  L. 

POmph.  L. 

Pamph.  L. 

Pamph.  L. 

Pamph.  L. 

Pamph.  L, 
7,  8, 

Pamph.  L. 

Pamph.  L, 
34, 
Coal. 

Pamph, 


p.  500, 
1881,  p.  295, 
1889,  p.  206, 

1894,  p.  146, 

1895,  p.  46-1. 
1895,  p.  803, 
1897,  p.  46, 

1897,  p.  52,  { 

1898,  p.  466, 

1899,  p.  297, 


L.  1900,  p.  27, 

Corporations. 

Rev.  1877,  p.  196, 
/2et;.  Sup.,  pp.  151,  152, 
-Kev.  Sup.,  p.  170. 


549 
310 
188 
178 
183 
311 
364 

364 
207 

119 

68 


763 
588 
763 


Gen.  Stat.,  p.  972,  §§  302, 

304  776 

Pamph.  L.  1888,  p.  112,  366 
Pamph.  L.  1894,  p.  346,  144 
Pomph.  L.  1896,  p.  277,  132 
Pamph.  L.  1896,  p.  288,  § 

33  317 

Pamph.  L.  1896,  p.  291,  § 

42,  133 

Pamph.  L.  1896,  p.  298,  § 

64,  788 

Pamph.  L.   1896,  p.   277, 

§§  27,  29,  30,  581 

Pamph.  L.  1899,  p.  473,       366 

Counties. 

Pamph.  L,  1901,  p.  79, 

543  546 
Pamp^.  L.  1901,  p.  250,  '  83 
Pamph.  L.  1902,  p.  369, 

543,  546 
County  Clerks. 

Gen.  Stat.,  p.  839,  §  9,        256 

Pamph.  L.  1875,  p.  104,  293 
Pamph.  L.  1898,  p.  803,  521 
Pamph.  L.  1898,  p.  806,  § 

40  293 

PompA.  L.  1898,  p.  807,  § 

50,  241 

Pamph.  L.  1898,  p.  874,  § 

74,  249 

Pamph.  L.  1905,  p.  501,       588 

Criminal  Procedure. 

Pamph.  L.  1898,  p.  897,  § 

30.  35 

Pamph.  L.  1898,  p.  915,  § 

136,  523 
Pamph.  L.  1898,  p.  913,  § 

137,  634 

Death  Act. 

Gen.  ;Srfa/.,  p.  1188,  516 

Disorderly  Act. 

Pamph.  L.  1905,  p.  339,  66 
Pamph.  L.  1898,  p.  947,  § 

17,  343.  348 

Pamph.  L.  1898,  p.  947.  § 

19.  347 

Pamph..  L.  1898,  p.  947,  § 

21  350 

Pamph.  L.  1898,  p.  949,  § 

24,  343 

District  Courts. 

P(mph.  L.  1898,  p.  564,  § 
33,  216 
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Pamph,   L.  1898,  p.  674, 

§§  60,  61,  216,  438] 

Pamph.  L.  1898,  p.  605,  § 

127,  380 

Pamph,  L,  1898,  p.  610,  § 

143  379I 

PampA.  L.  1902,  p.  308,  216 
Pomp/i.  L.  1902,  p.  565, 

80,  131,  338,  344 
Ejectment 

Oen.  Stat.,  p.  1282,  100 

Oen.  Stat.,  p.  1284,  §  13,  776 
Oen.  Stat.,  p.  1284,  $  17,     100 

Elections. 

Pamph.  L.  1898,  pp.  237, 

242,  §  15,  159 

Pamph.  L.  1898,  pp.  237, 

316,  97 

Pamph.  L.  1898,  p.  267,  § 

58,  18 

Pamph.  L.  1898,  p.  312,  § 

162,  229,  231 

Pamph.  L.  1901,  p.  41,  611 
Pamph.  L.  1901,  p.  43,  740 
Pamp^.  L.  1903,  p.  603,  159 
Pompfc.  L.  1903,  p.  628,  § 

31,  97 

Pamph.  L.  1903,  p.  711,  99 
Pompfc.  /^.  1906,  p.  246,      591 

Error,  Writs  of. 

Pamph.  L.  1894,  p.  491,        20 

Evidence. 

Pflmpfc.  L.  1900,  p.  362,  § 

16,  631 

Pamph.  L.  1900,  p.  362,  § 

45, 
Pamph.   L.   1900,   p.   363, 

§  5,  802 

Pamph.  L.  1900,  p.  364,  § 

10,  505 

Excise  Commissioners. 

Pamph.  L.  1906,  p.  205,       791 

Ferries. 

Oen.  Stat.,  p.  1469,  367 

Fire  and  Police. 

Oen.  Stat.,  p.  1494,  6 
Pamph.  L.   1902,  p.  793,   408 

Gas  Companies. 

Oen.  Stat.,  p.   1610,      365 

Health. 

Gen.  Stat.,  p.   1634,  509 

Gen.  Stat.,  p.   1645,    .  509 

Pamp*.  L.  1900,  p.  321,  510 


Insolvent  Debtors. 

Oen.  Stat.,  p.   1726,  731 

Oen.  Stat.,  p.  1727,  J  2,  732 

Gen.  Stat.,  p.  1731,  §  15,  63 

Insurance. 

Oen.  Stat.,   p.  1774,       7 

Intoxicating  Liquors. 

Pamph.  L.  1889,  p.  77,  164 
Oen.  Stat.,  p.  1791,  §  23,  126 
Oen.  Stat.,  p.  1813,  §  114,  126 
Oen.  Stat.,  p.  1815,  §  153,  5. 
Oen.  Stat.,  p.  1819,  i  168,  57 
Gen.  Stat.,  p.  1823,  $  195,  57 
Pamph.  L.  1901,  p.  239,  170 
Pamp*.  L.  1902,  p.  628,  170 
Pamp*.  L.  1903,  p.  369, 

163,  170 
Pamph.  L.  1905,  p.  42,    816 
Pamph.  L.   1906,  p.  199, 
§  5,  162 


Justices*  Courts. 

Rev.  Stat.,  p.  242, 

117 

Niw.  Dig.  (1868),  p.  466, 

117 

Oen.  Stat.,  p.  1882,  $  96, 

113, 

119 

Gfen.  -Sf^a/.,  p.  1891,  §  138, 

113 

Pamp/i.  L.  1903,  p.  251, 

324 

Pomp*.  L.  1903  p.  270, 

61 

Pamp*.  L.  1903,  p.  279,  $ 

93, 

112 

Landlord  and  Tenant. 

Oen.  Stat.,  p.  1919,  §  16,  111 
Oen.  Stat.,  p.  1919,  $  18,  114 
Oen.  Stat.,  p.  1923,  $  35,  95 
PampA.  L.    1903,  p.  26, 

§  7,  114 

Pamph.    L.    1903,  p.  27, 

§  2,  328 

Libel  and  Slander. 

Pamph.  L.  1898,  p.  476,       148 

Municipal  Corporations. 

Oen.    Stat.,    p.    2193,     % 

326,  365 

Oen.  Stat.,  p.  2210,  825 
Oen.  Stat.,  p.  2238,  58 
Pamph.  L.   1898,  p.  155, 

58,  450 

Negotiable  Instruments. 

Pamph.  L.  1902,  p.  583,  465 
Pamph.  L.  1902,  p.  594,  % 

63,  640 
PampA.  L.  1902,  p.  594,  § 

64,  640 
Pamph.  L.  1902,  p.  596,  § 

68,  640 
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Officers. 

Oen.  Stat,, 

p.  3141 

232 

Pamph. 

L 

.    1905, 

p.    14, 
83, 

610 

Pamph. 

L. 

1906,  p. 

18, 

171 

Operatives. 

Oen.  Stat., 

p.  2345 

272 

Pamph. 

L. 

1904,  p. 

152, 

386 

Practice. 

Pamph. 

L. 

1903,  p. 

537,  § 

10, 

104 

Pamph. 

L. 

1903,  p. 

547,  § 

44, 

255 

Pamph. 

L. 

1903,  p. 

569,  § 

110, 

811 

Pamph. 

L. 

1903,  p. 

592,  § 

210, 

730 

Police  and  Fire  Departments. 
Pamph.  L.  1899,  p.  26, 

Police  Courts  and  Magistrates. 
Gen.  Stat.,  p.  2483,  §  21, 
116, 
Gen.  Stat.,  p.  2497, 


186 


120 
429 


Poor. 


Gen.  Stat.,  p.  2513,  §  46,      92 


Quo  Warranto. 

Pawp^.  L.  1903,  p.  379,  § 
12, 

Railroads  and  Canals. 

Gen.  Stat.,  p.  2638,  §  1, 
Pamph.  L.  1878,  p.  58. 
Pamph.  L.  1890.  p.  279, 

Religious  Societies. 

Gen.  Stat.,  p.  2741,  §  39. 

Replevin. 

Gen.  Stat.,  p.  2770, 

Riparian  Rights. 

Pamph.  L.  1903,  p.  387, 


Schools. 

Pamph.  L.  ^902,  p.  69,  S 

120, 
Pamph.  L.  1902,  p.  108,  § 

111, 

Set-off. 

Allin.  L.,  p.  66,  656 

Pat.  L.,  p.  254,  656 

Rev.   (1820),  p.  305,  656 


792 


725 
725 
725 


654 
380 
178 

639 
638 


Rev.  Stat,,  p.  801,  656 

Rev,    (1877).  p.  1096.         656 
Gen.  Stat.,  p,  3109,  656 

Sheriffs. 

Gen,  Stat,,  p,  3114,  §  22,     88 

Statute  of  Frauds. 

Gen.   Stat,,  p.   1603,   §   5, 
T  2,  641 

Statutes. 

Pamph.  L,  1871,  p.  88,  657 

Pamph,  L.  1873,  p.  27,  266 

Gen.  Stat.,  p.  3192,  266 

Street  Railways. 

Gen,  Stat,,  p.  3216,  §  24,  778 

Gen,  Stat,,  p.  3235,  774 

Pamph,  L.  1893,  p.  302,  774 
Pamph,  L.  1896,  p.  329, 

365,  781 

Pamph.  L,  1896,  p.  359,  778 


Taxes. 

Pamph,  L. 
Pamph,  L, 
Rev.  Sup,, 
Pamph,  L. 
Pamph.  L, 
«§  3,  6, 
Pamph,   L, 

Pamph,  L, 

11, 
Pamph,  L, 
Pamph.  L, 
Pamph.   L, 

Pamph,  L. 
Gen.  Stat,, 
Gen.  Stat,, 
Gen.  Stat., 
Gen.  Stat,, 
Gen,  Stat,, 
Gen,  Stat,, 
Gen.  Stat., 
Gen.  Stat,, 
Pamph.   L, 

Pamph.   L, 

§  3, 
Pamph,   L, 

§  4, 
Pamph,  L, 

24, 
Pamph,  L. 
Pamph,  L, 

35. 


1866,  p.  1078,  762 
1869,  p.  1149,  441 
p.  1002,  744 
1884,  p.  142.  744 
1884,  p.  142, 

722 
1888,  p.  269, 

722,  744 
1888,  p.  276,  § 

745 
1888,  p.  376.   745 
1891.  p.  189.   756 
1900,  p.  502, 

762,  767 
1901.  p.  31,  767 
p.  3292.  §  62,  762 
p.  3320.  §  200.  128 
p.  3324,  744 
p.  3324,  §  1.  387 
p.  3333.  §  242,  743 
p.  3344,  755 
p.  3353,  §  331,  378 
p.  3357,  §  359,  378 
1903,  p.  394, 

80,  443 
19a3,  p.  395, 

127,  764 
1903,  p.  396, 

386 
1903,  p.  409,  § 

614 
1903.  p.  411.  305 
1903.  p.  416,  § 

756 
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Pamph,  L.  1903,   p.   420, 

§§  41,  63.  200 

Pamph,  L,  1903,  p.  427.  § 

51,  378 

Pamph.  L.  1903,  p.  428,  § 

53,  378 

Pamph.  L.  1903,  p.  433,  § 

60,  378 

PampK  L.  1903,  p.  433,  § 

66,  762 
Pamph,  L,  1903,  pp,  436, 

439,  440,  378 

Pamph,  L,  1903,  pp,  436, 

446,  762 

Pamph,  L.  1905,  p.  26,  1 

Pamph.  L.  1905,  p.  126,  5 

Pompfc.  L.  1905,  p.  126,  § 

67,  755 
Pamph.  L,  1905,  p.  189,  1 
Pamph,  L.  1905,  p.  457,  441 
Pamph.  L.  19W»,  p.  14,  378 
PampA.  L.  1906,  p.  31,  590 
Pampfc.  L.  1906,  p.  210,       754 


Territory  and  Jurisdiction. 
Gen.  Stat.,  p.  ^464, 


375 


Towns. 

Pamph.  L.  1895,  p.  218,        74 

Townships. 

Pamph.  L.  1903,  p.  21,       301 
Pamph.  L.  1905,  p.  360,      302 

Trust  Companies. 

Pamph.  L.  1899,  p.  450,      445 

Vice  and  Immorality. 

Gen.  Stat.,  p.  3707,  325 


STREET  RAILWAYS. 

1.  A  motorman  operating  a  trolley 
car  should  ordinarily  have  his 
car  under  such  control  when  ap- 
proaching a  switch  which,  if 
open,  will  turn  his  car  upon  a 
siding  where  another  car  is 
standing,  as  will  enable  him  to 
luring  it  to  a  stop  before  collid- 
ing with  the  standing  car,  in 
case  the  switch  is  not  closed; 
and  failure  in  this  regard  is  lack 
of  reasonable  care,  unless  he 
have  probable  cause  for  believing 
the  switch  to  have  been  properly 


set.     Stevens  v.  New  York  •nd 
Hudson  River  Railway  Co.,    237 

2.  It  is  the  duty  of  a  foot  passenger 
crossing  a  street  containing  a 
car  track  to  use  his  powers  of 
observation  while  in  a  place  of 
safety  to  discover  approaching 
cars  which  may  put  him  in 
danger.  Hageman  v.  North  Jer- 
sey Street  Railway  Co.,         279 

3.  If  obstacles  intervene  to  prevent 
observation,  reasonable  prudence 
requires  delay  until  such  obser- 
vation as  is  requisite  has  been 
made.  /&. 

4.  In  an  action  against  a  street 
railway  company  for  injuries  re- 
ceived by  a  foot  passenger, 
struck  by  a  car  of  the  defendant 
while  crossing  a  public  street,  it 
was  established  that  when  and 
where  the  accident  occurred  there 
was  a  sign,  placed  over  the 
tracks  by  the  defendant  corpora- 
tion, requiring  cars  to  "Run 
Slow !"  Held,  that  this  require- 
ment, adopted  by  the  defendant 
corporation  previous  to  the  acci- 
dent, for  the  guidance  of  its 
servants  in  matters  relating  to 
the  safety  of  the  public,  and 
made  public,  created  a  duty  as  to 
such  persons  as  would  be  likely 
to  be  injured  by  a  failure  to  ob- 
serve the  precautions  prescribed. 
Proof  of  a  violation  of  such  re- 
quirement by  the  motorman,  di- 
rectly resulting  in  injury  to  the 
plaintiff,  is  evidence,  although 
not  conclusive,  from  which  the 
jury  would  be  warranted  in  find- 
ing the  motorman  negligent,  and 
the  defendant  therefore  liable. 
Hayxcard  v.  North  Jersey  Street 
Railway  Co.,  678 

5.  The  Traction  Companies  act  of 
March  14th,  1893  {Pamph  L.,  p. 
302;  Gen.  Stat.,  p.  3235),  au- 
thorizes companies  incorporated 
thereunder  to  acquire  and  oper- 
ate actually  existing  street  rail- 
ways, whether  or  not  thej  are  at 
the  time  being  operated  with 
legal  authority.  Jersey  City  v. 
North  Jersey  Street  Railway  Co., 

774 
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6.  Section  1  of  the  Traction  Com- 
panies act  of  March  14th,  1893 
{Pamph.  L,,  p.  302;  Qen.  Stat., 
p.  3235),  is  a  constitutional  en- 
actment. Ih. 

TAXATION. 

1.  The  supplement  of  1905  to  the 
revision  of  the  act  for  the  taxa- 
tion of  railroad  and  canal  prop- 
erty (Pai^ph.  L.  1905,  ch.  91) 
does  not  violate  the  provision  of 
the  constitution  of  the  state 
which  requires  property  to  be 
assessed  for  taxes  unde;*  general 
laws,  by  uniform  rules  and  ac- 
cording to  its  true  value;  nor 
does  it  violate  the  fourteenth 
amendment  of  the  federal  consti- 
tution by  denying  to  the  parties 
affected  by  it  the  equal  protec- 
tion of  the  laws.  Central  Rail- 
road Co.  V.  State  Board  of  As- 
sessors^ 1 

2.  The  fact  that  all  of  the  property 
in  a  taxing  district  is  assessed 
for  taxes  below  its  true  value, 
except  that  owned  by  railroad 
or  canal  companies,  will  not  jus- 
tify the  board  of  equalization  of 
taxes  in  reducing  the  assessment 
of  ■  railroad  and  canal  property 
below  its  true  valtie.  Ih. 

3.  The  sixth  section  of  the  act 
creating  the  board  of  equaliza- 
tion of  taxes  (Pamph.  L.  1905, 
p.  26)  confers  upon  I  hat  body 
power  to  compel  the  reassess- 
ment of  the  whole  property  of  a 
taxing  district  when  it  Is  shown 
that  all  of  such  property  has 
been  assessed  for  taxation  at 
substantially  less  than  its  true 
value.  /6. 

4.  Under  the  "Act  for  the  assess- 
ment and  collection  of  taxes" 
(Pamph.  L.  1903,  p.  394),  build- 
ings actually  and  exclusively 
used  for  colleges  not  conducted 
for  profit,  and*  the  land  whereon 
the  same  are  situated  necessary 
to  the  fair  use  and  enjoyment 
thereof,  not  exceeding  five  acres 
in  extent  for  each,  are  exempt 
from  taxation.    Held,  that  under 


this  act«  from  the  evidence  in 
the  case,  the  assessment  against 
'the  prosecutor  should  be  set 
aside.  Stevens  Institute  v.  Ho- 
hoken,  80 

5.  Under  the  revised  Tax  law  of 
1903  (Pamph.  L.,  p.  305,  §  3,  1 
2),  which  exempts  **the  property 
of  the  United  States  and  of  the 
State  of  New  Jersey,  and  of  the 
respective  counties,  school  dis- 
tricts and  taxing  districts  when 
used  for  public  purposes,"  prop- 
erty used  by  a  city  for  the  pur- 
pose of  maintaining  and  oper- 
ating a  public  water-supply  sys- 
tem established  under  statutory 
authority  is  exempt  from  taxa- 
tion.     Perth  Amhoy  v.   Barker, 

127 

G.  The  exemption  clause  above 
quoted  is  not  confined  in  its 
effect  to  property  located  within 
the  bounds  of  the  municipality 
that  owns  it.  Ih. 

i.  The  right  of  a  city  to  exemption 
from  taxation  upon  property 
.  used  for  the  purposes  of  its  pub- 
'.  lie  water-supply  system  is  not 
taken  awajr  by  the  fact  that 
sales  of  surplus  water  are  made 
to  parties  outside  of  the  terri- 
torial limits  of  the  city,  even  if 
such  sales  be  not  authorized  by 
law.  Ih. 

8.  Section  41  of  the  act  approved 
April  8th,  1903  (Pamph.  L.,  p. 
420),  makes  it  the  duty  of  a 
borough  collector  of  taxes,  on  or 
before  the  twenty-second  day  of 
December,  in  each  year,  out  of 
the  first  money  collected,  to  pay 
to  the  county  collector  the  state 
and  county  taxes  required  to  be 
assessed  in  his  taxing  district. 
Trexcin  v.  Shurts,  200 

9.  A  peremptory  mandamus  will 
issue  for  the  payment  of  state 
and  county  taxes  by  a  borough, 
where  it  has  collected  sufficient 
moneys  for  borough,  county  and 
state  purposes  to  pay  such  state 
and  county  taxes.  Ih. 
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10.  The  fact  that  the  legality  ot 
certain  assefwments  of  taxes  by 
the  borough  is  under  review  by 
certiorari  proceedings  in  this 
court  is  no  defence  on  an  appli- 
cation for  mandamus  to  compel 
the  borough  to  pay  over  the  state 
and  county  taxes.  Ih. 

11.  The  fact  that  section  63  of  the 
act  of  1903  (Pamph.  L..  p.  435) 
provides  that  **an  action  may  be 
maintained  by  the  county  col 
lector  against  any  taxing  district 
to  recover  taxes  due  from  the 
taxing  district**  does  not  exclude 
the  remedy  by  mandamus  against 
the  taxing  district  to  compel  pay 
ment  out  of  **the  first  money 
collected.*'  Ih 

12.  A  personal  covenant  in  a  lease 
that  the  lessee  will  pay  the  taxes 
assessed  against  the  property  of 
the  lessor  mentioned  in  the  lease 
does  not,  as  between  the  taxini; 
district  and  the  lessee,  make  the 
lessee  the  owner  or  taxpayer 
within  the  meaning  of  the  Gen- 
eral Tax  act,  approved  April  8th, 
1003,  and  hence  entitle  him  to 
notice  of  proceedings  by  the 
owner  to  apportion  taxes  upon 
the  leased  property  and  other 
property  of  the  lessor  and  owner. 
Auditorium  Pier  Co,  v.  Atlantic 
City.  303 

13.  Under  the  tax  laws,  since  the 
revision  of  1903  and  prior  to  the 
act  of  IJKK)  (Pamph,  L„  p,  14), 
a  borough  collector  was  without 
power  to  sell  land  for  taxes  after 
he  had  ceased  to  hold  the  office 
of  collector.  Voorhees  v.  Angle 
sea,  377 

14.  The  board  of  equalization  of 
taxes  of  New  Jersey  created  by 
the  act  of  1905  {Pamph,  L.,  p. 
123)  is  invested  with  jurisdic- 
tion to  determine  whether  rail 
road  property  is  assessable  by 
the  local  assessors  as  property 
not  used  for  railroad  purposes. 
Jersey  City  v.  Board  of  Equali- 
sation of  Taxes,  382 

15.  Property  owned  by  a  railroad 
which    is    with    reasonable    dili- 


gence being  pat  into  a  shape  to 
be  used  for  transportation  pur- 
poses with  the  intention  to  so 
employ  it  as  soon  as  the  prop- 
erty is  fit  for  such  use,  is  as- 
sessable alone  by  the  state  board 
of  assessors.  Ih, 

16.  The  owners  of  national  bank 
stock  are  to  be  taxed  thereon  at 
its  true  value.  Lippincott  v. 
Lippincottj  Collector,  439 

17.  In  ascertaining  the  true  value 
of  the  shares  of  such  stock  for 
the  purpose  of  taxation,  the  act 
approved  May  11th.  1905 
(Pamph.  Z/.,  p.  457),  does  not 
require  that  the  non-taxable 
property  of  the  banks  should  be 
deducted  from  their  assets.       Ih, 

18.  The  only  effect  of  that  act  is  to 
allow  an  inaividual  taxpayer  to 
claim  the  same  deductions  and 
exemptions  as  against  the  assess- 
ment of  his  shares  of  national 
bank  stock  as  he  might  against 
the  assessment  of  his  other  per- 
sonal property.  Ih, 

19.  Under  the  act  of  1884  (Pamph, 
L„  p,  142),  as  amended  by  the 
act  of  1888  (Pamph,  L.,  p,  26J)), 
four  distinct  elements  enter  into 
the  assessment  of  railroad  prop- 
erty for  taxation,  namely,  (1) 
main  stem,  which  is  defined  to  be 
**the  roadbed,  not  exceeding  one 
hundred  feet  in  width,  with  its 
rails  and  sleepers,  depot  build- 
ings used  for  passengers  connec- 
ted therewith.;"  (2)  other  real 
pro^rty;  (3)  tangible  personal 
property;  (4)  franchise.  Each 
of  these  four  subjects  of  taxa- 
tion is  inherent  in  the  property 
ow^ned  by  each  railroad  company 
organized  under  the  laws  of  this 
state.  Jersey  City  v.  State 
Board  of  Assessors,  720 

20.  Eiach  railroad  corporation  own- 
ing and  operating  a  railroad  is 
taxable  under  the  statute,  and 
each  of  the  four  classes  of  prop- 
erty required  to  be  ascertained 
by  the  board  of  assessors  must 
be   ascertained   as   to  each   rail- 
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road,  and  in  default  of  proof  or 
other  facts  changing  the  implica- 
tion which  arises  from  the  organ 
ization  of  a  railroad  company, 
the  presumption  is  that  the  road- 
bed, as  laid  under  the  route  as 
filed,  is  to  be  taxed  as  main  stem 
within  the  statutory  width,  and 
this  applies  whether  the  railroad 
conducts  a  passenger  or  freight 
business,  or  both.  /6. 

21.  Merged  corporations,  operated 
under  the  corporation  into  which 
they  are  merged,  normally  retain, 
for  the  purposes  of  taxation 
under  the  statute,  the  same 
features,  with  regard  to  main 
stem  and  other  property  for  tax 
ation,  as  each  of  the  merged 
lines  possessed  at  the  time  of 
the  merger.  lb. 

22.  A  main  stem  must  always  exist 
in  every  incorporated  railroad 
company  that  is  operated  for  the 
transportation  of  freight  and 
passengers,  or  either,  however 
long  or  short  the  railroad  may 
be.  In  order  to  tax  the  property 
of  an  incorporated  railroad  com 
pany  within  the  one  hundred 
feet  of  its  roadbed  as  property 
other  than  main  stem  it  is  es- 
sential to  show,  affirmatively, 
facts  which  establish  that  it  is 
not  being  used  for  the  transpor- 
tation of  freight  and  passengers, 
or  either.  lb. 

23.  Chapter  91  of  the  laws  of  1905, 
being  a  supplement  to  the  act 
for  the  taxation  of  railroad  and 
canal  property,  and  known  as 
the  Duffield  act  {Pamph.  L, 
1905,  p.  189).  is  not  in  conflict 
with  article  4,  section  7,  para 
graph   12  of  the  constitution  of 

.  this  state,  which  provides  that 
"property  shall  be  assessed  for 
taxes  under  general  laws  and  by 
uniform  rules  according  to  its 
true  value."  Bergen  and  Dun 
dee  Railroad  Co.  v.  State  Board 
of  Assessors,  742 

24.  Section  6  of  chapter  67  of  the 
laws  of  1901,  entitled  "An  act  to 
abolish  the  state  board  of  taxa 


tion,  and  to  create  in  Jieu  thereof 
a  board  for  equalization,  revi- 
sion, review  and  enforcement  of 
tax  assessments"  (Pamph.  L. 
1905,  p.  126),  authorizes  the 
state  board  of  equalization, 
"after  due  investigation,"  to  in- 
crease the  assessment  made  upon 
any  property  that  has  been  as- 
sessed at  less  than  its  true  value, 
and  for  this  purpose,  if  neces- 
sary, to  direct  a  reassessment  of 
such  property,  to  be  made  by  an 
assessor  or  other  taxing  officer, 
or  by  some  other  person  ap- 
pointed by  the  board.  Held,  that 
the  new  assessment,  whether 
made  by  the  board,  of  by  a  tax- 
ing officer  or  some  other  person, 
is  intended  merely  for  the  pur- 
pose of  carrying  into  effect  a 
determination  previously  reached 
by  the  board,  after  due  investiga- 
tion, that  the  property  in  ques- 
tion has  been  assessed  at  too  low 
a  valuation,  and  that  the  owner 
of  the  property  is  entitled  to 
notice  of  the  investigation. 
Jersey  City  v.  Board  of  Equal- 
ization of  Taxes,  753 

25.  Section  6  of  chapter  67  of  the 
laws  of  1905  (Pamph,  L.,  p. 
126)  authorizes  the  state  board 
of  equalization  to  establish  rules, 
according  to  which  the  reassess- 
ment of  property  thereby  author- 
ized is  to  be  made.  Held,  that  a 
rule  prescribing  notice  to  the 
property  owner  after  the  making 
of  the  reassessment,  and  giving 
to  him  an  opportunity  to  make 
objection  to  the  new^  assessment, 
does  not  take  the  place  of  the 
notice  to  which  the  property 
owner  is  entitled  before  the  state 
board  determined  the  question 
whether  the  property  in  question 
has  been  assessed  at  too  low  a 
valuation.  lb. 

26.  Under  the  supplement  of  April 
11th,  1866,  to  the  General  Tax 
law  of  1846  (Pamph,  L.  1866,  p. 
1078;  Oen,  Stat.,  p.  3292,  pL 
62),  the  franchises  of  a  corpora- 
tion are  not  taxable  as  property. 
North  Jersey  Street  Railway  Co. 
V.  Jersey  City,  764 
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27.  Under  the  General  Tax  law  of 
1903  (Pamph.  L.,  p.  394,  §  3, 
f  8),  which  exempts  from  taxa- 
tion under  this  act  (inter  alia) 
**all  offices  and  franchises,  and 
all  property  used  for  railroad 
and  canal  purposes,  the  taxatioB 
of  which  is  provided  for  by  any 
other  iftw  of  this  state,"  all 
offices  and  franchises  are  ex- 
cluded from  taxation  under  this 
act,  whether  taxed  under  other 
laws  or  not.  The  qualifying 
clause  relates  only  to  the  last 
antecedent,  to  wit,  property  used 
for  railroad  and  canal  purposes. 

/6. 

TAXATION    ( CORPORATION ) . 

1.  To  entitle  a  corporation  to  the 
exemption  from  the  franchise  tax 
on  its  capital  stock  it  must  ap- 
pear that  at  least  fifty  per  cen- 
tum of  its  capital  stock  issued 
and  outstanding  is  invested  in 
mining  or  manufacturing  carried 
on  in  this  state.  Simply  having 
a  place  leased  for  the  purpose  of 
carrying  on  a  manufacturing 
business,  but  at  which  no  busi- 
ness is  carried  on,  does  not  com- 
ply with  the  statute.  HaUey 
Electric  Co^  v.  Board  of  As- 
9€8SorSi  321 

2.  Stock  once  issued  is  and  remains 
outstanding,  within  the  purview 
of  the  Franchise  Tax  act,  al- 
though owned  by  the  corporation 
issuing  the  same,  until  retired 
and  canceled  as  provided  by 
statute  for  the  reduction  of 
capital  stock.  Knickerbocker 
Importation  Co.  v.  Board  of 
.4»«e»«or«,  583 

TOWNSHIPS. 

Until  a  state  census  is  promulgated 
as  provided  by  law,  it  is  not 
operative  as  a  basis  for  fixing 
the  number  of  members  of  a 
township  committee,  which  may 
be  elected  under  the  act  approved 
February  26th,  1903.  Buck  v. 
Douglass,  300 

TREES. 

See  NuiSAi^CE. 


TRESPASS. 

The  plaintiffs,  in  an  acdon  for 
damages,  caused  by  ^ks£endant*s 
cutting  vinea  on  plaintiffs*  premi- 
aes,  fliave  evidence  as  to  the  value 
of  the  vines  and  their  ornamen- 
tal effect  upon  the  premises. 
Held,  that  it  was  error  to  reject 
evidence  offered  by  the  defend- 
ant upon  the  same  points.  Mar- 
tin V.  Erwin,  337 

TRIAL. 

1.  Unjustified  comment  by  counsel 
upon  witnesses  in  the  cause 
should  be  restrained  by  the  trial 
court,  and  may  be,  iu  the  dis- 
cretion of  the  court,  required  to 
be  retracted.  Minard  v.  West 
Jersey,  rfc.  Railroad  Co.,         39 

2.  On  motions  to  nonsuit  and  to 
direct  a  verdict,  where  fair- 
minded  men  might  honestly  differ 
as  to  the  conclusions  to  be  drawn 
from  the  facts,  whether  contro- 
verted or  uncontroverted,  the 
question  at  issue  should  go  to 
the  jury.  Hummer  v.  Lehigh 
Valley  Railroad  Co.,  196 

3.  When  a  trial  judge  has  erro- 
neously charged  that  a  husband, 
in  an  action  based  on  his  wife's 
injury,  might  recover  compensa- 
tion for  loss  of  his  wife's  assist- 
ance in  the  household*  and  sec- 
ondly, recompense  for  the  hire  of 
a  woman  to  do  certain  household 
work  which  the  wife  had  done 
before  she  was  injured,  an  ex- 
ception in  the  words  of  the 
charge  is  sufficient  upon  error,  in 
the  absence  of  a  requirement  by 
the  trial  court  that  the  ground 
of  exception  be  more  specifically 
stated.     Jansen   v.   Ooerke   Co.^ 

270 

4.  On  a  motion  to  nonsuit,  where 
fair-minded  men  might  honestly 
differ  as  to  the  conclusions  to  be 
drawn  from  facts,  whether  con- 
troverted or  uncontroverted,  the 
question  at  iteue  should  go  to 
the  jury.  Dederick  v.  Central 
Railroad  Co.,  424 
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5.  Where  a  party  asks  for  an  in 
structiQn  which  is  partly  good 
and  partly  bad,  it  is  proper  to 
refuse  it  altogether.  Ih. 

6.  While  an  exception  to  a  single 
legal  proposition,  contained  in  a 
charge  to  the  jury,  need  not 
point  oat  the  grounds  on  which 
it  is  taken,  tmless  the  trial  judge 
requires,  it  must  bring  to  the 
mind  of  the  trial  judge  the  mat 
ter  excepted  to,  either  by  a  re- 
cital of  the  language  used  or  of 
its  very  substance.  Smith  v. 
Atlantic  City,  452 

7.  An  exception  to  the  "court's 
charge  to  the  jury  on  the  ques- 
tion of  damages"  is  insufficient 
to  bring  into  review  any  ques- 
tion as  to  the  propriety  of  the 
charge  on  that  subject.  Ih 

8.  If,  under  the  evidence,  reason- 
able minds  may  differ  as  to 
whether  the  defendant  was  negli 
gent  or  the  plaintiff  guilty  of 
contributory  negligence,  the  court 
cannot  take  the  case  from  the 
jury  and  direct  a  verdict.  Wes- 
ton V.  Pennsylvania  Railroad 
Co.,  484 

9.  Where  fair-minded  men  might 
honestly  differ  as  to  the  conclu- 
sions to  be  drawn  from  facts, 
whether  controverted  or  uncon- 
troverted,  the  question  at  issue 
should  go  to  the  jury.  Nolan  v. 
Bridgeton  and  MilVville  Traction 
Co.,  559 

10.  When-  a  defendant  haa  put  in 
a  plea  denying  the  truth  of 
the  plaintifiTs  declaration,  but 
wholly  abstains  from  supporting 
his  plea  by  evidence,  virtually 
resting  his  case  on  the  evidence 
of  the  plaintiff,  the  prima  fade 
evidence  of  the  plaintiff  not 
nierely  entitles  him  to  go  to  the 
jury,  but,  in  the  absence  of  all 
discrediting  circumstances,  be- 
comes decisive  of  the  issue.  In 
such  a  case  a  direction  of  a  ver- 
dict for  the  plaintiff  is  not  erro- 
neous. Polhemus  v.  Prudential 
Realty  Corporation,  570 


11.  The  court  is  justified  in  con- 
trolling a  jury  in  its  verdict  by 
a  binding  instruction  in  a  case 
in  which  the  testimony  will  not 
support  a  verdict  other  than  that 
which  is  directed.  Vandegrift 
Construction  Co,  v.  Camden,  dc. 
Railway  Co.,  669 

12.  Motion  for  nonsuit  and  for  di- 
rection of  verdict  for  defendant 
is  in  effect  a  demurrer  to  so 
much  of  the  whole  testimony  as 
is  favorable  to  plaintiff,  admit- 
ting its  verity  in  point  of  fact 
for  the  purpose  of  denying  its 
sufficiency  in  point  of  law.  Hay- 
ward  V.  North  Jersey  Street 
Railway  Co.,  678 

13.  Plaintiff's  cross-examination 
tending  to  show  lack  of  ordi- 
nary caution,  was  contradictory 
to  testimony  on  direct  and  to 
testimony  of  other  of  plaintiff's 
witnesses.  Held,  that  on  motions 
to  nonsuit  and  to  direct  a  ver- 
dict for  defendant,  the  trial 
judge  could  not  ignore  testimony 
of  other  witnesses  for  plaintiff 
in  favor  of  plaintiff's  testimony 
on  cross-examination,  nor  pass 
upon  conflicting  claims  to  credi- 
bility. Ih. 

14.  If  a  trial  court,  in  directing  a 
verdict,  assumes  or  decides  a  ma- 
terial fact  as  to  which  a  different 
conclusion  might  legitimately  be 
reached  upon  the  testimony,  the 
resulting  judgment  will  be  set 
aside  upon  error.  Rand  v. 
Armm,  .  704 

15.  It  is  the  right  of  a  party,  upon 
the  timely  presentation  of  a  re- 
quest to  charge  that  correctly 
embodies  the  law  applicable  to 
the  issues,  to  have  such  request 
charged  by  the  trial  court,  and  a 
violation  of  judicial  duty  in  this 
respect  is  reversible  error  if 
injury  could  have  resulted  there- 
from unless  the  tnatter  of  such 
request  was  correctly  and  sub- 
stantially covered  by  the  charge 
in  language  of  the  court's  own 
choosing.     Aldrich    v.    Peckham, 

711 
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16.  When  the  facts  are  not  in  dis- 
pute, and  the  inferences  from 
them  not  in  doubt,  the  question 
at  issue  is  one  of  law,  and  the 
control  or  direction  of  a  verdict 
is  not  erroneous.  Belcher  v. 
Manchester  Building  and  Loan 
Association,  833 

TRUSTS. 

1.  A  trust  deed  made  by  Sarah 
Murray  and  Thomas  Murray, 
her  husband,  conveyed  certain 
lands  to  Mary  Murray  (one  of 
the  children  of  the  grantors) 
upon  trust  to  receive  the  rents, 
issues  and  profits  and  apply 
them  to  the  use  of  the  grantor, 
Sarah  Murray,  during  her  life- 
time, and  after  her  death  the 
trustee  was  empowered  to  sell 
the  lands,  and  out  of  the  pro- 
ceeds to  pay  to  James,  John  and 
Daniel  Murray  (sons  of  the 
grantors),  "and  to  their  heirs 
and   assigns,"   each   the   sum    of 

.  $200,  and  to  divide  the  remain- 
der of  said  proceeds  with  her 
two  sisters,  Annie  and  Sarah 
Murray  (daughters  of  the  gran- 
tors), *'and  to  their  heirs  and 
assigns  forever,  share  and  share 
alike."  Thomas  Murray  having 
died,  leaving  Sarah  Murray,  his 
widow,  surviving:  and  Mary 
Murray,  the  trustee,  and  her  sis- 
ter Sarah,  having  died  unmarried 
and  intestate,  leaving  their 
brothers  James,  John  and  Daniel 
and  their  sister  Annie  as  their 
sole  heirs — Held,  that  a  deed  of 
conveyance  made  in  the  lifetime 
of  Sarah  Murray,  the  grantor  in 
the  trust  deed,  and  in  which  she 
united  with  her  sons  James,  John 
and  Daniel  and  her  daughter 
Annie,  would  operate  to  ex- 
tinguish the  trust  and  to  convey 
an  absolute  title  in  the  lands  to 
a  third  party.  Armour  v.  Mur- 
ray, 351 

2.  In  the  trust  clause  above  referred 
to  the  word  "heirs"  held  to  be  a 
word  of  limitation  and  not  of 
purchase.  Ih. 

3.  Under  the  trust  deed  above  re- 
ferred to — Held,  that  the  time  of 


the  exercise  of  the  power  of  sale 
was  postponed  until  the  death  of 
Sarah  Murray,  the  mother,  for 
her  benefit,  and  that  she  could 
waive  this  benefit  by  consenting 
in  her  lifetime  to  a  sale  of  the 
property  to  a  third  party.       lb. 


VENDOR  AND  PURCHASER. 

1.  Verbal  authority  is  sufficient  to 
authorize  an  agent  to  make  an 
agreement  in  writing  binding  his 
principal  to  convey  real  estate. 
Brown  v.  Honiss,  501 

2.  It  being  material  to  show  that 
a  refusal  to  make  conveyance  of 
land  pursuant  to  previous  agree- 
ment was  not  due  to  inability  on 
the  part  of  the  vendor  to  make 
title,  but  was  a  willful  refusal, 
based  upoii  an  inadequate  reason 
— Held,  admissible  to  show  that 
after  demand  of  a  conveyance, 
and  at  or  before  the  refusal,  the 
vendor  declared  that  he  had  re- 
ceived a  bond  of  indemnity  to 
secure  him  agnin^t  pecuniary 
loss    occasioned    by    his    refusal. 

76. 

c{.  Defendant  having  pleaded,  as  an 
excuse  for  his  breach  of  an 
agreement  for  sale  of  land,  that 
the  purchaser  fraudulently  pro- 
cured the  agreement  by  a  false 
representation  as  to  the  use  to 
which  the  property  was  to  be 
devoted,  and  there  being  evidence 
to  show  that  such  a  representa- 
tion was  made,  but  no  evidence 
to  show  that  it  was  false  when 
made,  or  that  it  was  made  f^r  a 
fraudulent  purpose — Held,  im- 
material whether  the  vendor  re- 
lied upon  the  representation.    Ih. 

4.  A  mere  declaration  of  the  pur- 
pose of  the  purchaser  of  land 
with  respect  to  the  use  to  which 
the  land  is  to  be  devoted,  where 
that  use  is  not  insisted  upon  by 
the  vendor  at  the  time  as  es- 
sential, cannot  by  implication  be 
imported  into  the  terms  of  a 
written  agreement,  so  that  a 
change  of  purpose  needs  be  corn- 
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municated  fn  order  to  absolve 
the  purchaser  from  the  imputa- 
tion of  fraud.  lb, 

5.  The  rule  that  a  person  who 
makes  a  false  representation  in 
good  faith,  believing  at  the  time 
that  it  is  true,  is  guilty  of  fraud 
if  on  afterwards  ascertaining 
the  falsity  of  the  representation 
he  fails  to  correct  the  statement, 
has  no  application  to  a  mere 
declaration  of  intention,  made 
truly  and  in  good  faith,  followed 
by  a  change  of  purpose  with  re- 
spect to  a  matter  that  has  not 
been  treated  as  material  in  the 
negotiations.  lb, 

6.  Certain  official  proceedings  of 
the  board  of  health  and  common 
council  of  a  city,  eventuating  in 
a  resolution  by  council  appro- 
priating a  certain  sum  of  money 
to  the  holder  of  the  title  of  cer- 
tain land  for  the  purpose  of 
purchasing  that  land,  which  reso- 
lution might,  under  the  evidence, 
be  reasonably  found  to  be  an 
acceptance  of  an  option  previ- 
ously given  by  the  holder  of  the 
title  to  the  city — Held,  eviden- 
tial of  a  completed  bargain  for 
the  sale  of  the  property  to  the 
city,  and  therefore  proper  to  be 
considered  as  evidence  of  the 
market    value    of    the    property. 

76. 

7.  The  fact  that  the  evidence  did 
not  show  that  the  city's  vendor 
had  bound  himself  in  a  writing 
good  under  the  statute  of  frauds 
did  not  deprive  the  official  action 
of  the  city  of  evidential  value  as 
between  this  vendor  and  a  third 
party  who,  by  breach  of  an 
agreement  made  between  him 
and  such  vendor,  had  prevented 
the  latter  from  completing  the 
sale  to  the  city.  76, 


VENUE. 
See  Corporations. 


VERDICT. 

A  verdict  for  damages  which  rests 
solely  upon  an  issue  not  raised 
by  the  pleadings  cannot  be  sup- 
ported. Holmes  v.  Pennsylvcmia 
Railroad  Co.,  .  469 


WARRANTY. 

See  Covenants. 
Insurance. 


WATER     AND     WATER 
COURSES. 

1.  Under  the  act  approved  April 
2d,  1888  iPamph,  L.,  p.  366; 
Oen.  Stat.,  p.  2210),  the  city  of 
Millville  had  power  to  contract 
with  a  water  company  foi  a  sup- 
ply of  water,  and  to  include  in 
the  contract  an  option  to  acquire 
the  entire  plant  of  the  water 
company.  Livermore  v.  MiU- 
ville,  822 

2.  The  option  to  acquire  the  plant 
by  purchase,  at  a  price  to  be 
fixed  by  commissioners,  two  of 
whom  are  to  be  appointed  by 
each  party,  fixes,  in  the  statu- 
tory sense,  the  terms  upon  which 
the  plant  is  to  be  acquired.      76. 

3.  The  resolution  of  city  council  to 
acquire  the  plant,  provided  the 
purchase  price  should  be  fixed 
at  a  sum  agreeable  to  the  city,  is, 
the  water  company  assenting,  a 
valid  resolution.  lb. 


WITNESSES. 

The  maxim  fahu^  in  uno  faUus  in 
omnibus  is  not  a  mandatory  rule 
of  evidence,  but  rather  a  per- 
missible inference  that  the  jury 
may  or  may  not  draw  when  con- 
vinced that  an  attempt  has  been 
made  by  a  witness  to  mislead 
them  in  some  material  respect. 
Addis  V.  Rushmore,  449 
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